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PEEFACE 


TO   THE 

LATEST  AMERICAN  EDITION. 


The  present  editioji  of  Wasreis's  Law  iStodies,  has 
been  prepared  with  especial  reference  to  the  use  of  Ame- 
rican Law-students.  It  has  been  carefully  compiled 
from  the  latest  London  edition,  in  which  the  distin- 
guished author  has  given  to  our  profession  a  work 
which,  for  its  clearness  of  style,  depth  of  thought,  and 
purity  of  purpose,  will  cause  it  to  remain  an  enduring 
monument  to  his  fame. 

Of  him  it  may  be  truly  said,  that  he  has  paid  the 
debt  which  Lord  Bacon  holds  every  man  to  owe  to  his 
profession.  The  editor  has  found  it  a  most  ungrateful 
task  to  abridge — he  has  been  reminded,  at  every  step, 
of  the  language  used  by  Sir  William  Blackstone,  where 
he  says,  in  speaking  of  a  like  duty,  "it  is  impossible  to 
abstract  or- abridge  it,  without  losing  some  beauty  and 
destroying  the  chain  of  the  whole," 

Nothing  but  the  necessity  of  bringing  the  work  with- 
in the  compass  of  a  single  volume,  would  justify  abridge- 
ment. Finally  it  is  hoped  that  this  edition,  the  fruit 
of  much  care  and  pains,  (more  in  rejec'.ting,  than  in 
adopting,)  may  meet  the  approbation  of  the  class  for 
whom  the  author  designed  it. 


vi  Pkefacb. 

The  index  has  been  carefully  revised,  so  that  it  may 
correspond  to  the  present  edition. 

The  language  of  the  author  is  most  cordially  endors- 
ed, where  he  recommends  this  prayer  as  "  worthy  of 
being  engraved  on  the  memory  and  heart  of  every  stu- 
dent of  the  law  " : 

"  Almighty  God,  the  giver  of  wisdom,  without  whose  help  re- 
solutions are  vain — without  whose  blessing  study  is  ineffectual, 
enable  me  if  it  be  Thy  will,  to  attain  such  knowledge  as  may 
qualify  me  to  direct  the  doubtful,  and  instruct  the  ignorant;  to 
prevent  wrongs,  and  terminate  contentions;  and  grant  that  I 
may  use  that  knowledge  which  I  shall  attain,  to  Thy  glory,  and 
my  own  salvation,  for  Jesus  Christ's  sake.    Amen." 

W.  M.  S. 
AiMnrz,  Julg,  1872. 
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INTRODUCTION 

TO 

LAW    STUDIES. 


CHAPTER  I. 

Law  As  It  Is. 

The  first  glimpse  of  "  Law  as  it  is,"  though  still  far  from 
what  it  may,  and  ought  to  be,  is  cheering  to  an  eye  wearied 
with  the  long  details  of  discreditable  deficiencies  and  anoma- 
lies. Justice,  it  may  be  truly  said,  is  no  longer  forced  to 
look  down,  sorrowfully  and  indignantly,  on  her  handmaiden 
Law,  lying  fettered  and  blindfolded  at  her  feet,  unable  to  per- 
form her  behests.  That  handmaiden  is  now  comparing,  at 
least,  her  former  with  her  present  condition,  upright,  nim- 
ble and  keen-sighted,  and  likely  soon  to  be  raised  to  a  posi- 
tion of  complete  activity  and  efficiency.  Before,  however, 
proceeding  to  sketch  lightly,  but  distinctly,  an  outline  to  be 
filled  in  hereafter,  of  our  existing  jurisprudence,  a  momen- 
tary act  of  homage  is  due  to  our  great  master  Lord  Coke,^ 
by  introducing  him,  for  the  first  time,  to  the  student  in  an 
attitude  entitling  him,  in  spite  of  those  blemishes  which  can- 

1  "So  great/'  says  a  laborious  American  writer  (Mr.  Hoffman)  on  the"  Study 
of  the  Law,"  "  has  been  the  change  in  the  legal  science,  even  of  England,  and 
altogether  for  the  better,  that  it  has  been  said,  that  were  Lord  Coke,  with  his 
immense  learning,  suddenly  restored  to  Westminster  Hall,  he  would  find  him- 
self compelled  to  become  a  close  and  methodical  student  of  law,  before  he 
could  venture  to  take  his  stand  among  his  professional  brethren."  If  this 
were  true  when  it  was  written,  in  the  year  1836,  what  would  be  the  condition 
of  the  venerable  sage,  presenting  himself  at  Westminster  in  1863  ? 
1 
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dour  must  recognise  in  his  character  and  conduct,  to  that 
student's  regard  and  reverence.  The  quaint  and  touching 
passage  with  which  he  closes  his  last  Institute,  while  afford- 
ing incidentally  an  inkling  of  the  state  of  matters  in  his 
day,  shows  his  vast  and  voluntary  labour  in  expounding  the 
laws  of  which  he  had  been  so  great  an  administrator,  and  his 
solicitude  to  adapt  them  cautiously  to  exigencies  of  altering 
times  : — 

"  Thus  have  we,  by  the  great  goodness  of  the  Almighty, 
brought  this  painfull  work,  consisting  of  such  and  so  many 
varieties  and  difficulties,  concerning  the  jurisdiction  of  such 
and  so  many  distinct  courts  (above  the  number  of  one  hun- 
dred), to  a  conclusion And  our  desired  end  is, 

that  all  these  high  and  honorable  tribunals,  and  other  subordi- 
nate courts  and  venerable  seats  of  justice,  may  prosper  and 
flourish  in  distribution  of  justice,  which  assuredly  they  shall 
do  if  they  derive  all  their  honour  and  strength  from  their 
proper  roots. 

•  "  Whilst  we  were  in  hand  with  these  foure  parts  of  our 
INSTITUTES,  we  oftcu,  having  occasion  to  go  into  the  city,  and 
thence  into  the  country,  did,  in  some  sort,  envy  the  state  of 
the  honest  ploughman,  and  other  mechanics ;  for  the  one, 
when  he  was  at  his  work,  would  merrily  sing,  and  the  plough- 
man whistle  some  selfe-pleasing  tune,  and  yet  their  work 
both  proceeded,  and  succeeded  :  but  he  that  takes  upon  him 
to  write,  doth  captivate  all  the  faculties  and  powers  of  his 
minde  and  body,  and  must  be  only  intentive  to  that  which 
he  collecteth,  without  any  expression  of  joy  or  cheerfulneese, 
whilst  he  is  in  his  work 

"  And  you,  honorable  and  reverend  judges  and  justices, 
that  do  or  shall  sit  in  high  tribunals,  and  courts  and  seats  of 
justice,  as  aforesaid,  feare  not  to  do  right  to  all,  and  to  deliv- 
er your  opinions  justly,  according  to  the  laws  ;  for  feare  is 
nothing  but  a  betraying  of  the  succours  that  reason  should 
afford.  And  if  you  shall  sincerely  execute  justice,  be  assured 
of  three  things :  First,  though  some  may  maligue  you,  yet 
God  will  give  you  his  blessing.  Secondly,  that  though  there- 
by you  may  offend  great  men,  and  favourites,  yet  you  shall 
have  the  favorable  kinduesse  of  the  Almighty,  and  be  his 
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favorites.  And  lastly,  that  in  so  doing,  against  all  scandal- 
ons  complaints  and  pragmatical  devices  against  you,  God 
will  defend  you  as  with  a  shield.  Fw  thou  Lord  wilt  give  a 
blessing  unto  the  righteous,  and  with  Thy  favorable  kindnesse 
ioilt  thou  defend  them  as  with  a  shield.^ 

"And  for  that  we  have  broken  the  ice,  and  out  of  our 
owne  industry  and  observation  framed  this  high  and  honor- 
able building  of  the  jurisdiction  of  Courts,  without  the  help 
or  furtherance  of  any  that  hath  written  of  this  argument  be- 
fore, I  shall  heartily  desire  the  wise-hearted  and  expert  build- 
ers (Justice  being  Architectonica  Virtus)  to  amend  both  the 
method  or  uniformity,  and  The  Structure  itselfe,  wherein 
they  shall  finde  either  want  of  windowes,  or  sufficient  lights, 
or  other  deficiency  in  the  architecture  whatsoever.  And  we 
will  conclude  with  the  aphorisme  of  that  great  lawyer  ^  and 
sage  of  the  law,  (which  we  have  heard  him  often  say),  Bless- 
ed be  the  Amending  hand." 

Following,  haud  passibus  cequis,  the  bold  censor  of  our 
legal  institutions  in  1828,  let  us  approach,  first,  the  three 
Superior  Courts  of  Common  Law.^  We  behold  them 
thrown  open,  equally  to  practitioners  and  the  public,  in  harr 
monious  action  as  courts  of  co-ordinate  jurisdiction  ;  all  trace 
of  injurious  monoply  vanished  ;  and  their  business  equalised, 
subject  only  tp  the  free  preference,  by  the  public,  of  one 
court  rather  than  another.  Their  practice  has  been  simpli- 
fied and  made  unitbrm  ;  there  being  but  one  form  of  com- 
mencing proceedings,  that  by  writ  of  Summons,  which  is  as 
brief  as  is  consistent  with  plain  and  sufficient  information, 
as  to  the  nature  of  the  demand  sought  to  be  enforced,  and 
the  consequences  of  disregarding  the  document  affording 
such  information.  Each  court  has  now  five  judges,  paid  by 
fixed  salaries  ;  and  their  services  are  placed  as  amply  at  the 
command  of  the  public,  as  can  b'e  desired,  in  both  term  and 
vacation,  in  Banc  and  at  J!fisi  Prius,  in  court  and  chambers, 

1  Ps.  V.  12.  2  Bdmund  Plowden. 

3  Throughout  the  ensuing  popular  summary,  or  epitome,  of  recent  changes 
in  th?  law,  a  reference  to  the  various  Acts  affecting  them  has,  with  one  or  two 
exceptions,  been  deemed  unnecessary.  It  wiU  be  found  otherwise,  however, 
in  those  portions  of  the  work  of  an  institutional  character,  appropriated  to  the 
more  detailed  examination  of  the  results  of  such  changes. 


4  The  Law  As  It  Is. 

in  town  and  country.  There  is  now,  perhaps,  no  class  of 
harder  worked  public  functionaries  in  the  kingdom  than 
these,  as  may  be  gathered  from  the  picture,  it  may  almost 
be  called  a  moving  one,  drawn  by  one  of  their  number,^  be- 
fore the  commissioners  recently  appointed  for  the  purpose  of 
inquiring  into  the  state  of  common  law  judicial  business. 
The  judges  are  ai-med  with  the  power  of  issuing  orders, 
and  framing  rules  of  practice,  to  meet  such  necessities  as 
from  time  to  time  develope  themselves  in  the  conduct  of 
business  ;  and  can  interfere  promptly,  and  efficiently,  at  the 
instance  of  the  parties,  and  any  one  interested  in  proceed- 
ings pending  before  them,  at  any  stage  of  those  proceedings, 
to  further  the  ends  of  substantial  justice.  The  Welsh  judi- 
cature has  been  incorporated  with  that  of  England  since 
1830,  when  the  separate  jurisdiction  of  the  county  palatine 
and  the  principality  of  "Wales,  was  put  an  end  to.^ 

The  four  Terms  are  fixed  ;  and  the  arrangement  depend- 
ent on  that  salutaiy  alteration,  have  proved  so  satisfactory, 
that  the  commissioners  for  inquiring'  into  that  and  other 
matters,  do  not  recommend  any  changes.  Process,  plead- 
ing, and  the  various  proceedings  in  an  action,  go  on  now 
irrespectively  of  term  and  vacation — with  the  exception  of 
the  Long  Vacation,  now  fixed  between  the  10th  of  August 
and  the  24th  of  October ;  the  commissioners  recommending 
the  abridgment  of  that  lengthened  interval,  by  substituting 
for  the  24th,  the  1st  of  October.*  Sittings  at  Nisi  Prius  con- 
tinue to  be  held  in  Middlesex  and.  London,  both  durins:  and 
after  term ;  while  those  in  Blanc  are  continued  in  vacation, 
as  may  be  deemed  requisite.  The  question  as  to  whether  the 
circuits  shall  remain  as  at  present,  or  be  re-arranged,  is  under 
the  consideration  of  the  legislature ;  but  the  commissioners, 
while  difiering  on  that  subject,  are  unanimous  in  recommend- 

1  Mr.  Baron  Bramwell's  Evidence,  "  Report  of  the  common  Law  (Judicial 
Business)  Commissioners — 1857."  pp.  1 — 6. 

2  There  are  at  present  two  Welsh  Circuits,  for  Sorth  and  South  Wales  re- 
spectively, each  combined  with  Chester;  but  this  arrangement  appears  iuoon- 
venient,  and  may  easily  he  altered  ia  conformity  with  the  suggestions  of  the 
aboFe-mentioned  Commissioners. 

3  Report,  (fee.  p.  xix. 
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ing  an  adherence  to  the  system  of  spring  and  summer  cir- 
cuits, with  a  special  commission  in  the  winter.^ 

The  Court  of  Admiralty  has  been  entirely  re-constructed ; 
its  criminal  jurisdiction  withdrawn ;  its  civil  juiisdiction  ex- 
tended ;  its  procedure  improved,  and  assimilated  in  all  essen- 
tial particulars  to  that  of  the  common  law  courts ;  and  it  is 
likely  soon  to  be  opened  to  all  practitioners  in  the  law.  The 
appointment  of  the  judge,  who  is  paid  %  a  Hxed  salary,  is 
vested  in  the  Crown ;  and  on  the  next  vacancy  of  the  office, 
it  will  be  conjoined  with  that  of  the  judge  of  the  newly-con- 
stituted court  of  Probate,  and  of  the  judge  ordinary  of  the 
Court  of  Divorce  and  Matrimonial  causes.  The  Court  of 
Delegates  has  been  abolished,  and  its  jurisdiction,  as  a 
court  of  appeal  in  matters  testamentary  and  matrimonial, 
after  having  been,  since  1840,  vested  in  the  judicial  com- 
mittee of  the  Privy  Council,  has  been  transferred  to  the 
House  of  Lords.  The  judicial  functions  of  the  Privy  Coun- 
cil are  exercised  by  the  committee  above  referred  to  ;  a  per- 
manent tribunal  consisting  of  members  of  the  greatest  dis- 
tinction for  learning,  experience,  and  ability,  in  every  de- 
partment of  our  jurisprudence ;  dealing,  subject  to  no  appeal, 
and  giving  universal  satisfaction,  with  every  matter  which 
the  Queen  may  think  fit  to  refer  to  it,  for  the  purpose  of  hear- 
ing and  considering  it,  and  advising  Her  Majesty  thereon.^ 

The  position  and  duties  of  Justices  of  the  Peace,  have 
been  placed  ou  a  more  satisfactory  footing,  as  regards  both 
themselves  and  the  public.  While  their  summary  jurisdic- 
tion has  been  immensely  augmented,  their  exercise  of  it  may 
be  promptly  and  cheaply  challenged  by  those  afl'ected  by  it, 
on  the  ground  that  it  is  erroneous  in  point  of  law.  They 
may  bring  it,  within  a  few  days'  time,  under  the  considera- 
tion of  any  of  the  Superior  Courts  of  law,  or  a  single  judge 
of  any  of  them  sitting  in  chambers,  in  either  vacation,  or 
term  time.  And  the  justice  is  bound  to  state,  when  required, 
a  case  disclosing  the  facts  and  grounds  on  which  he  has 
proceeded,  unless  he  deem  the  application  merely  frivolous. 
Hei-e  again,  however,  he  cannot  act  capriciously;  for  he 

1  n.  p.  xTi.  2  Stat.  3  &  4  WUl.  IT.  o.  41,  s.  4. 
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must  give  a  certificate  of  his  refusal  on  the  ground  that  he 
thinks  the  application  merely  frivolous ;  and,  if  the  court  or 
a  judge  differ  from  him  in  opinion  on  that  point,  he  may- 
be ordered  to  state  the  case,  and  perhaps  at  his  own  costs.^ 
Justices  of  the  peace  are,  on  the  other  hand,  effectually 
shielded,  by  recent  ^cts,  from  harassing  objections  to  the 
mere  technical  propriety  of  their  procedure,  and  from  frivol- 
ous and  malicious  Jitigation.  The  load  of  oppression  from 
which  they  have  fhus  been  relieved,  cannot  be  appreciated 
but  by  those  jrfbq^Aainted  with  a  former  state  of  things..  The 
number,  also,*bf  paid,  or  stipendiary  justices,  has  been  greatly 
increased. 

Such  being  the  amendments  effected  in  the  construction 
of  our  various  tribunals,  let  us  approach  the  improvements 
brought  about  in  the  law  administered  in  those  remodelled 
tribunals. 

That  of  REAL  PEOPEBTT,  It  must  suffice  here  to  say  gen- 
erally, has  been  revised,  and  greatly  improved,  by  persons 
consummately  qualified  to  deal  with  that  vast  and  intricate 
department  of  our  jurisprudence  ;  and  vigorous  efforts  have 
been,  and  continue  to  be  made,  to  remove  those  hindrances 
to  its  amendment  which  have  so  long  harassed  the  legisla- 
ture and  oppressed  the  public.  The  Legislature  has,  from 
time  to  time,  rectified  many  of  the  oppressive  anomalies  of 
copyhold  tenure  :  the  most  recent  of  these  efforts^  making 
material  amendments  in  the  Act  of  1852,  which  had  for  its 
object  to  render  the  enfranchisement  of  copyholds  com- 
pulsory at  the  instance  of  either  loi'd  or  tenant, — and  effect- 
ing other  important  amendments  in  this  direction.  It  must 
be  added,  that  neither  freehold  nor  copyhold  property  any 
longer  enjoys  its  ancient  immunities,  but  both  have  been 
subjected  to  the  payment  of  their  owner's  debts. 

Unnecessary  litigation  has  been  checked  by  many 
stringent  regulations,  having  for  their  object  to  reduce  the 
expense  of  legal  proceedings,  and  abolish  those  of  an  ob- 

1  Stat.  20  &  21  Yiot.  o.  43,  s.  5.  For  this  admirable  Act  the  public  is  in- 
debted to  Horatio  ■ffaddington,  Esq.,  the  present  permanent  Under-Secretary 
of  State  for  the  Home  Department. 

2  Stat.  21  &  22  Tiot.  o.  94. 
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solete,  dilatory,  technical,  and  fictitious  character;  When 
a  strong  presumption  of  right  appears  in  favour  of  a  plain- 
tiff, as  in  the  case  of  negociable  instruments,  the  burthen 
of  disputing  the  claim  is  thrown  on  the  defendant.  The 
plaintiff  is,  in  those  cases,  entitled  at  once  to  judgment ;  the 
defendant  being  not  allowed  to  resist  the  action  unless  he 
can,  upon  oath,  satisfy  a  judge  that  he  has  real  and  sub- 
stantial grounds  of  defence.^  With  a  view  to  preserve  the 
proof  of  (jne  class  of  events,  the  knowledge  of  which  de- 
pends on  the  memory  of  living  persons,  and  could  not  be 
■  preserved  authentically  by  a  written  document, — namely  the 
time,  place,  and  circumstances  .of  a  person's  birth,,  so  as  to 
establish  legitimacy,  and  the  right  to  be  deemed  a  natural 
born  subject, — the  legislature  has  recently  passed  an  Act 
of  great  importance,  the  first  of  the  kind  introduced  into 
the  law  of  England,  and  borrowed  from  that  of  Scotland. 
With  proper  safe-guards,  it  entitles  a  person  to  apply  to 
the  Divorce  Court  for  a  declaratory  Decree,  to  operate  as 
anticipatory  proof,  against  the  time  when  such  proof  may 
have  become  requisite.'^ 

Multiplicity  of  suits  has  been  greatly  diminished  by 
enabling  courts  of  law  and  equity  to  wield  many,  if  not  most, 
of  each  others'  weapons,  for  the  purpose  of  enabling  a 
suitor  to  obtain  complete  justice,  in  that  one  court  which  he 
may  prefer,  instead  "of  driving  him  from  it,  to  another — 
from  a  court  of  law,  to  one  of  equity,  and  again  from  the 
latter,  to  the  former — whenever  the  facts  of  the  case  appear 
to  assume  the  tinge  of  law,  or  equity.  An  Act  passed  in 
the  session  1857-8,^  arming  the  Courts  of  Chancery,  as  will 
be  presently  seen,  with  additional  powers  for  doing  com- 
plete justice  between  their  suitors,  by  enabling  those  courts, 
among  other  things,  to  ascertain  facts,  with  or  without  the 
aid  of  juries,  and  to  award  damages  in  a  very  extensive  class 
of  cases,*  was.  to  have  been,'  and  will  probably  soon  be,  ac- 

1  The  Act  effecting  this  important  improvement  (Stat.  18  &  19  Vic.  c.  67), 
was  brought  in  by  Sir  Henry  Keating. 
2Stat.  21&32Tiot.  c.  93. 
3  Stat.  21  &  22  Tict.  e.  27. 
i  Id.  s.  2. 
5  A  BiD,  entitled,  "  A  Bill  to  amend  the  Common  Law  Procedure  Act 
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companied  by  an  Act  of  a  complementary  nature,  extend- 
ing to  courts  of  law  those  powers  of  directing  specific  per- 
formance, issuing  injunctions,  and  otherwise,  at  present 
exercised  by  the  courts  of  equity  only.  It  must,  however, 
be  observed,  that  this  approximation  towards  what  has  been 
called  the  "  fusion  of  law  and  equity,"  is  at  present  of  only 
a  tentative  or  experimental  character,  having  to  overcome 
considerable  practical  difficulties.  "  Legislative  attempts  to 
invest  all  our  great'  courts  with  the  like  jurisdiction  over 
contracts, "1  says  that  great  master  of  the  subject.  Lord  St. 
Leonards,  "  have  in  a  great  measure  necessarily  failed,  and 
never  can  succeed,  till  the  requisite  machinery  is  provided 
in  the  Common  Law  Courts,  to  enable  them  to  perform  the 
duties  which  now  devolve  on  the  Courts  of  Chancery." 
How  far  such  machinery  has  been,  or  can  be,  brought  into 
action,  remains  to  be  seen. — A  rational  and  simple  pro- 
cedure has  been  substituted  for  the  cumbrous  fictions  of 
Fines  and  Reoovekies,  which  have  been  wholly  abolished ; 
and  a  title  to  land  may  be  tried  without  any  longer  pray- 
ing in  aid  the  services  of  those  quaint  old  antagonists,  John 
Doe  and  Eichard  Eoe.  The  law  of  akbiteation  has  been 
carefully  revised,  and  made  the  vehicle  of  obtaining  speedy 
and  complete  justice  ;  judges,  moreover,  being  empowered 
to  compel  a  reference  to  arbitration,  in  such  matters  as  are 
obviously  unfitted,  however  much  the  inflamed  hostility  of 
the  parties  may  desire  it,  for  protracted  investigation  by  a 

jury- 

The  number  of  cases  in  which  compromises  may  be 
effected,  by  allowing  money  to  be  paid  into  court,  has  been 
considerably,  and  might  perhaps  be  advantageously  further, 
extended.  While  proceedings  in  the  Superior  Courts  have 
thus  been  simplified  and  cheapened,  the  County  Courts 
have  been  placed  on  an  entirely  new  footing  ;  their  number 

1854,  with  reference  to  the  exercise  of  equitable  jurisdiction,"  after  having 
undergone  discussion,  during  the  session  of  1857-8,  and  been  amended  in  Com- 
mittee, shared  the  fate  of  other  useful  BUls,  and  was  postponed  to  the  ensuing 
Session. 

1  Handy-book  on  Property  Law,  p.  4.  This  is  an  incomparable  little  work, 
of  which  Lord  John  Eu'ssell,  on  an  occasion  which  will  be  presently  referred 
to,  truly  said,  that  it  was  "  a  boon  to  the  whole  community." 
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increased  ;  their  judges  and  officers  made  more  efficient ; 
their  proceedings  simplified  and  accelerated,  and  their  juris- 
diction immensely  extended.  These  tribunals,  now  sixty  in 
number,  substituted  for  no  fewer  than  one  hundred  ineffi- 
cient and  mischievous  Courts  of  Request, — independently 
of  many  small  Courts  of  Eecord,  the  proceedings  of  which 
have  been  in  many  respects  improved — dispose  daily  of  a 
vast  amount  of  business  which  used  formerly  to  find  its  way 
into  the  Superior  Courts.  An  instance  of  the  extent  to 
which  the  Legislature  is  disposed  to  go  in  this  direction,  is 
afforded  by  a  recent  Act,^  which  enables  the  proprietor  of 
copyright  in  designs  to  sue,  in  County  Courts,  for  damages 
for  piracy  of  those  designs.  A  late  Parliamentary  Return^ 
affords  striking  evidence  of  the  increasing  activity,  efficiency, 
and  popularity  of  these  tribunals.  In  the  year  ending  on 
the  31st  of  Dec.  1857,  they  had  entertained  744,652  com- 
plaints ;  being  an  increase  over  those  in  the  preceding  year 
of  163,599 ;  the  amount  for  which  they  were  entered 
(1,937,745?.)  exceeding  that  of  the  preceding  year  by 
404,079Z.  It  is  moreover  highly  creditable  to  the  judges  of 
these  courts,  that  the  number  of  appeals  in  the  year  1857, 
from  the  decisions  of  them  all,  in  cases  in  which  an  appeal 
was  allowed,  was  only  twenty  ;  and  of  these,  very  few  were 
successful.  There  can  be  little  doubt  that  the  sphere  of  the 
operations  of  these  local  tribunals  will  be  constantly  ex- 
tended, and  their  machinery  improved,^  so  long  as  they 
continue  to  exhibit  proofs  that  a  cheap  summary  jurisdic- 
tion is  at  the  same  time  easily  accessible,  prompt,  and  effi- 
cient.* 

The  mode  of  commencing  peoceedings  in  the  Superior 
Courts  stands  conspicuous  among  the  modern  practical  im- 

1  21  &  22  Yiot.  c.  70,  i  8. 

2  No.  445.     19th  July,  1858. 

3  See,  for  instance,  stat.  21  &  22  Tict.  o.  95,  mvestiiig  the  Lord  Chancellor 
with  ample  powers  to  correct,  from  time  to  time,  inequalities  in  the  districts 
of  these  courts,  by  re-arranging  such  districts,  and  re-adjusting  the  positions 
of  the  judges,  but  without  increasing  the  number  of  them. 

i  These  advantages  have  their  alloy  The  facility  of  recovering,  breeds  the 
facility  of  contracting,  small  debts,  and  too  often  places  an  unfortunate,  but 
not  ill-intentioned  customer,  at  the  mercy  of  an  exacting,  even  though  not 
necessarily  a  cruelly  disposed  creditor. 
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provements  of  our  judicial  system,  and  now  may  be  regarded 
as  satisfying  all  the  conditions  prescribed.^  Arrest  on 
mesne  process  has  been  abolished;  leaving  it  still  open, 
however,  to  the  plaintiff,  in  case  of  a  proved  necessity  for 
doing  so,  where  the  cause  of  action  is  201.  and  upwards,  to 
arrest  and  hold  the  defendant  to  bail,  if  a  judge  can  be  sat- 
isfied by  affidavit  that  the  defendant  is  about  to  quit 
England,  unless  forthwith  arrested.  The  debtor  has  now  the 
earliest  and  amplest  information  of  everything  necessary  to 
be  brought  to  his  notice,  for  the  pupose  of  enabling  him  to 
determine  on  the  course  he  will  pursue, — whether,  and  to 
what  extent,  he  will  resist,  or  submit  to,  the  demand  ;  and 
if  he  wilfully  absent  himself,  the  plaintiff  may  proceed  in 
his  absence,  giving  him  every  reasonable  notice  of  what  is 
intended ;  but  the  "  distringas"  to  compel  an  appearance,  or 
for  proceedings  to  outlawi-y,  is  abolished. 

The  next  stage  of  the  proceedings.  Special  Pleadings, 
has  also  undergone  a  comprehensive  and  thorough  reform. 
The  accumulation,  at  every  stage,  of  elaborate  and  subtle 
nonsense,  harassing  technicalities,  fictions,  repetition,  and 
prolixity — for  the  purpose,  apparently,  of  actually  hiding 
the  real  qUestioh  from  both  parties,  from  judge  and  from 
jury — can  take  place  no  longer  ;  and  the  true  merits  on  each 
side  are  now  made  to  stand  out  distinctly,  from  the  very  be- 
ginning. Each  party  may,  by  leave  of  the  court,  or  a  judge, 
with  his  respective  pleading,  deliver  to  the  other,  written 
interrogatories  to  be  answered  in  writing,  and  on  -oath  ;  and 
if  not  answered  sufficiently,  an  oral  examination  may  be  ob- 
tained, and  the  production  of  documents  enforced,  for  the 
better  elucida,tion  of  the  truth.  These  great  powers  are 
accompanied  by  due  safeguards  against  abuse,  the  exercise 
of  them  being  subject  to  judicial  discretion.  Each  party 
again,  may  procure  for  himself,  for  his  witnesses,  or  for  the 
jury,  the  inspection  of  any  real  or  personal  property,  the  in- 
spection of  which  is  material  to  the  proper  determination  of 
the  question  in  dispute  ;  and  may  obtain  an  inspection  of  the 
documents  on  which  his  opponent  means  to  rely. 

1  Ante,  p.  24. 
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Almost  every  imaginable  facility  is  afforded  each  party, 
at  every  stage,  to  cjear  up  real  doubts  as  to  his  opponent's 
meaning  and  intention ;  and  when  required,  the  authority 
of  the  conrt  may  be  appealed  to  at  once,  and  at  a  trifling 
cost. 

The  record,  once  so  bloated,  is  now  generally  speaking, 
shrunk  into  a  span,  to  the  infinite  relief  of  all  parties  con- 
cerned, in  respect  of  trouble,  time,  and  expense.  Thus  the 
issue  is  arrived  at  easily,  and  quickly  ;  and  then  comes  the 
Trial. 

In  this  department  of  the  common  law  system,  so  much 
has  been  affected,  with  a  happy  boldness,  as  to  leave  little 
to  be  desired  or  suggested.  Almost  every  contingency  is 
provided  against,  and  the  judge  armed  with  novel  powers, 
for  the  purpose  of  dispensing  true  and  substantial  justice, 
without  violating  those  great  legal  principles  which  the  experi- 
ence of  ages  has  developed,  for  the  purpose  of  ensuring  the 
administration  of  justice.  He  may,  for  instance,  on  terms 
which  he  may  prescribe,  adjourn  the  trial,  at  any  stage  of 
it,  if  he  see  that  course  to  be  expedient ;  he  is  invested  with 
the  largest  equitable  discretion  in  amending  variances  be- 
tween proof  and  allegation  ;  the  claims  of  justice  having 
been  reconciled  with  the  interests  of  the  revenue,  by  render- 
ing instruments  imperfectly,  or  wholly,  unstamped,  admissi- 
ble in  evidence,  on  paying  a  reasonable  penalty. 

As  many  causes  of  action,  whether  of  Tort  or  Contract,  as 
exist  between  the  same  parties,  and  in  the  same  rights,  may 
now,  except  in  the  cases  of  replevin  or  ejectment,^  be  com- 
bined in  a  single  action,  with  corresponding  rights  on  the 
part  of  the  defendant ;  power  being  reserved  to  try  these 
different  causes  together,  or  separately,  as  the  court  oj-  a  judge 
may  deem  either  course  the  more  expedient. 

The  opinion  of  the  court  may,  by  order  of  a  judge,  be 
taken  on  a  question  oi  Law,  as  soon  as  the  parties  consent  to 
do  so ;  which  may  be  from  the  moment  of  issuing  the  writ 
which  gives  the  court  jurisdiction,  down  to  its  pronouncing 
judgment :  and  the  decision,  thus  promptly  obtained,  may  be 

1  Stat.  15  &  16  Yiet.  o.  76,  s.  41. 
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reviewed  by  a  court  of  error.  A  question  of  Fact,  on  the 
other  hand,  may,  at  any  time  between  wuit  and  judgment,  be 
referred  directly  to  a  jury,  without  any  formal  pleadings 
whatever  :  all  that  is  requisite,  in  either  of  these  cases,  being 
a  brief  plain  statement  of  the  respective  questions.  And  still 
further — if  the  parties  consent,  the  question  of  fact  may  be 
disposed  of,  and  damages  assessed,  by  the  judge  himself, 
exercising  the  functions  of  both  judge  and  jury,  with  all  the 
incidents  and  consequences  of  a  trial  by  jury,  except  that  the 
judge's  verdict  cannot  be  impeached  as  being  contrary  to  the 
weight  of  evidence.^  All  objections  on  the  ground  of  merely 
technical  and  formal  error,  in  the  pleadings,  are  swept  away 
with  that  little  engine  of  cruel  oppression  which  gave  effect 
to  them,  the  Special  Demurrer ;  hxxt  bona,  fide  substantial, 
objections  are  more  readily  assailable  than  ever.  Not  only 
is  a  General  Demurrer  allowed,  but  great  expense  and  peril- 
ous incertitude  are  now  averted,  by  permitting  either  party, 
if  the  court  or  judge  think  it  just,  to  challenge  in  the  first  in- 
stance the  substantial  sufficiency  of  his  opponent's  case^  in 
both  fact  and  law,  by  demurring  and  pleading  to  the  same 
matter  at  the  same  time  ;  and  the  court  or  judge  may  direct 
which  issue  shall  be  first  disposed  of.  Either  party,  more- 
over, is  now  allowed,  if  just  grounds  for  doing  so  be  sup- 
plied on  affidavit,  both  deny  the  truth  of  his  opponent's  alle- 
gation, and  admitting  its  truth,  encountered  it  by  a  plea  in 
avoidance,  and  by  as  many  of  these  as  may  be  requisite,  at 
any  stage  of  the  pleading.  Nor  is  even  this  all :  hut  to  ena- 
ble an  '  unlearned'  reader  to  appreciate  another  late  improve- 
ment, he  is  presented,  before  it  is  explained,  with  a  signal 
illustration  of  its  necessity  and  value,  afforded  by  a  reported 
case.^ 

The  plaintiff,  a  gentleman,  being  possessed  of  different 
kinds  of  stock  in  the  funds,  his  brother  forged,  then  at  the 

1  The  policy  of  tliis  bold  innovation,  however,  is  gravely  questional)le.  On 
a  recent  occasion,  (in  a  case  of  Hibbert  v.  Potter,  tried  at  Guildhall,  the  12th 
of  December,  1857,)  Mr.  Justice  Cresswell,  a  consummate  master  of  Nisi  Prius 
administration,  long  resisted  the  importunities  of  counsel  that  he  would  assume 
these  functions;  declaring  that  he  had  known  of  only  three  oases  of  the  kind 
all  of  which  had  turned  out  failures. 

2  Davis  v.  The  Bank  of  JEngland,  2  Bingham,  393. 
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peril  of  his  life,  powers  of  attorney,  by  means  of  which  up- 
wards of  10,000?.  were,  in  the  month  of  October,  1819,  sold 
out,  on  the  supposed  authority  of  the  plaintiff,  without  the 
Bank  of  England  having  made  any  inquiry  into  the  validity 
of  the  instruments  in  question.  The  eminent  bankers  in 
whose  favour  they  had  been  made,  were  total  strangers  to 
the  plaintiff.  In  the  ensuing  March,  the  fact  of  these  for- 
geries was  first  brought  to  his  notice,  by  his  brother,  then  in 
custody  on  account  of  other  forgeries.  A  few  weeks  after- 
wards, he  succeeded  in  escaping  from  the  kingdom,  and  the 
plaintiff  concealed  the  fact  of  his  brother's  forgeries  till  the 
mouth  of  September ;  when,  having  given  powers  of  attor- 
ney to  certain  pei'sons  to  receive  his  dividends,  on  the  stock 
which  he  knew  had  been  in  point  of  fact  sold  out,  the  bank 
refused  to  pay  them.  The  plaintiff  immediately  sued  them 
for  breach  of  duty  in  that  refusal;  stating  his  case  differ-, 
ently,  in  four  counts  of  the  declaration,  applicable  respec- 
tively to  the  different  kinds  of  stock  sold  out ;  two  counts 
charging  the  defendants  with  having  wrongfully  permitted 
the  stock  to  be  transferred,  and  the  other  two  with  having 
refused,  although  he  was  possessed  of  that  stock,  and  had 
not  authorized  it  to  be  transferred,  to  pay  him  the  dividends. 
Here  were  obviously  questions  to  be  decided,  of  great  and 
general  importance.  The  case  was  tried  twice :  first  in  1821, 
and  a  second  time  in  1822,  the  verdicts  being  in  favour  of  the 
bank.  The  facts  were  afterwards  turned  into  a  Special  Case, 
which  was  argued  twice  over,  at  different  times,  by  different 
sets  of  counsel,  and  on  the  broad  merits — whether  the  pro- 
perty in  stock  can,  in  point  of  law,  be  transferred  from  the 
owner,  by  a  forged  instrument  of  transfer  ?  and  whether,  in 
the  particular  case,  the  plaintiff's  conduct  in  concealing,  and 
for  so  long  a  period,  his  brother's  forgery,  had  disentitled 
him  to  recover?  The  Court,  in  an  elaborate  judgment,  de- 
cided both  questions  in  the  negative,  and  consequently  or- 
dered the  verdict  and  judgment  to  be  entered  for  the  plain- 
tiff, in  respect  of  the  dividends  in  question.  This  was  at  the 
close  of  the  year  1824.  The  Special  Case  was  afterwards 
turned  into  a  Special  Verdict,  which,  in  conformity  with  the 
course  of  procedure  at  that  time,  was  afterwards  removed, 
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by  writ  of  error,  into  the  Court  of  King's  Bench.  The  sole 
error  alleged  was — that  the  pleader,  in  framing  the  decla- 
ration, had  happened  not  to  have  expressly  averred  that 
the  government  had  issued  money  to  the  bank  to  pay  the 
dividends  1  In  vain  that  great  lawyer,  Mr.  Tindal,  (after- 
wards Chief  Justice  of  the  Common  Pleas)  argued  on  the 
common  sense  view  of  the  case,  that  the  point  had  never  been 
taken  in  the  Court  below,  there  having  been  no  pretence  for 
it,  in  point  of  fact ;  and  that  the  government  ought  to  be 
presumed  to  have  done  its  duty,  and  to  have  acted  in  the 
ordinary  course  of  public  business,  in  supplying  the  bank 
with  money  to  pay  dividends  due  to  the  public.  The  Court 
of  King's  Bench  held  ^  this  mere  technical  objection  to  be 
fatal  to  the  validity  of  the  whole  proceedings ;  and  on  this 
ground,  alone,  reversed  the  judgment  of  the  Court  of  Com- 
mon Pleas,  thereby  causing  six  years  of  expensive  and  har- 
assing litigation  to  be  thrown  away  I  It  may  not  be  worth 
while,  now,  to  inquire  whether  the  conduct  of  the  plaintiff, 
or  the  course  taken  by  the  Bank  of  England,  was  creditable 
to  either,  nor  whether  the  decision  of  the  Court  of  the  King's 
Bench  was,  even  in  jioint  of  law,  sound,  which  may  possibly 
be  doubtful ;  nor  to  sympathize  with  the  student's  indigna- 
tion on  seeing  Justice  thus  impaled  on  Form.  The  experi- 
enced lawyer's  eye  is  unhappily  faniiliar  with  such  spectacles. 
His  books  swarm  with  cases  like  that  now  brought  under 
the  notice  of  the  student.  But,  he  may  eagerly  enquire, 
how  would  it  be  dealt  with  at  the  present  day,  under  our 
improved  administration  of  law  ?  Thus.  If  the  alleged  blot 
were  one  real  and  substaiitial,  and  discovered  at  the  earliest 
stage,  it  would  be  the  defendant's  interest  to  demur  at  once, 
and  not  lie  by,  to  take  advantage  of  it  at  a  later  stage ;  for 
then,  even  if  successful,  costs  would  be  allowed,  not  to  him, 
but  to  his  opponent,  in  respect  of  the  abortive  issue  in  fact 
raised  on  the  faulty  pleading.  In  addition  to  this,  the  plain- 
tiff, on  the  objection  being  taken,  would  be  allowed  to  obvi- 
ate it,  by  suggesting,  and  proving,  that  the  government  had, 
in  truth,  supplied  the  requisite  funds  to  the  bank ;  and  if 

1  Bank  of  England  v.  Davis,  5  B.  &  C.  J.83. 
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such  were  the  fact,  his  judgment  would  stand ;  the  record  be 
amended ;  and  he  be  entitled  to  all  costs  occasioned  by  his 
being  driven,  at  the  eleventh  hour,  to  rectify  the  error,  only 
at  the  eleventh  hour  pointed  out  by  his  opponent.  Is  not 
this  completely  reconciling  good  sense,  and  justice  ? 

It  is  time,  however,  to  resume  the  exposition  of  these  salu- 
tary changes. 

The  Law  of  Evidence  has  been  thoroughly  remodelled. 
That  fertile  source  of  vexation,  and  obstruction  to  the  inves- 
tigation of  truth,  the  disqualification  of  a  witness  from  giv- 
ing testimony,  because  he  happened  to  have  some  interest, 
to  the  extent  of  a  single  farthing,  in  the  matter  in  dispute, 
has  disappeared,  through  the  instrumentality  of  the  late  Lord 
Denman :  even  the  very  parties  themselves  being  now,  ex- 
cept in  veiy  few  and  special  cases,  admissible  witnesses. 
His  Act  ^  was  one  of  the  greatest  importance,  as  clearing  the 
Law  of  Evidence  of  one  of  its  greatest  defects.  He  was 
urged  by  Lord  Brougham  and  others,  to  extend  it  so  far  as 
to  render  competent  the  parties  themselves,  but  declined  to 
do  so  ;  having  then  [a.  d.  1842J,  as  he  has  himself  stated  in 
a  published  letter  to  Lord  Brougham,  a  strong  repugnance 
to  so  great  a  change  in  the  law.  In  the  year  1845,  when 
Lord  Brougham  first  brought  in  the  Bill  "  enabling  parties 
to  be  examined  in  the  trial  of  civil  actions,"  the  repugnance 
of  Lord  Denman  continued.  The  exprience.  however,  since 
the  year  1846,  of  the  working  of  the  County  Courts,  in 
which  parties  were  competent  witnesses,  overthrew  his  objec- 
tions, and  he  became  a  warm  advocate  of  the  Act  of  1851, '^ 
inti'oduced  by  Lord  Broughatfa,  rendering  parties  compe- 
tent ;  giving  his  reasons  in  print,'*  when  infirmity  prevented 
his  attending  to  do  so  in  his  place  in  Parliament. 

The  result  of  these  bold  changes  is,  that  all  may  give  evi- 
dence in  courts  of  justice,  who  have  the  use  of  their  reason, 
and  believe  in  a  God  who  rewards  and  punishes  mankind 

1  Stat.  6  &  7  Tiot.  o.  85. 

2  Stat.  14  &  15  Tiot.  c.  99.  This  great  improvement  in  tlie  law  was  sug- 
gested, as  we  hiave  seen,  {ante,  pp.  26,  27,)  by  Lord  Brougham,  in  1828;  and 
the  Bill  he  introduced  in  1845  may  be  seen  in  extenso,  in  "Lord  Brougham's 
Acts  and  BiUs,"  by  Sir  J.  Bardley  WUmot,  pp.  672-3. 

3  In  a  letter  to  the  editor  of  the  Law  Eeview. 
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according  to  their  deserts.  Not  only  may  Quakers  and  others 
now  affirm,  instead  of  swearing,  in  Criminal,  as  well  as  in 
Civil  cases  ;  but  all  persons  declaring  their  belief,  on  religious 
grounds,  of  the  unlawfulness  of  taking  oaths,  may,  in  like 
manner,  in  all  cases  give  evidence  on  simple  affirmation.  If 
a  witness  unexpectedly  prove  "  adverse," — that  is  as  it  would 
seem,  in  mind  and  disposition, — to  the  party  who  has  called 
him,  that  party  is  now  at  liberty  to  show  that  the  witness 
cannot  be  relied  on,  having  made,  for  instance,  at  other 
times,  statements  opposed  to  those  to  which  he  has  just  de- 
posed, in  Court.  He  may  be  cross-examined  as  to  a  previous 
wi'itten  statement  by  him,  without  its  being  first  shown  to 
him  :  and  if,  on  being  questioned  whether  he  has  been  con- 
victed of  any  felony  or  misdemeanor,  he  deny  it,  or  refuse  to 
answer,  that  conviction  may  now  be  proved,  simply  by  pro; 
ducing  a  certificate  of  its  substance,  in  order  to  prevent  his 
obtaining  false  credit  with  the  jury. 

To  enable  each  party  to  make  the  most  of  his  own  case, 
before  its  being  finally  left  to  the  jury,  the  plaintiff's  coun- 
sel is  now  at  liberty  to  sum  up.  and  comment  on,  the  evi- 
dence which  his  witnesses  have  given,  unless  the  defendant 
then  announce  that  he  also  intends  to  offer  evidence.  In 
that  case  the  defendant  may,  in  his  turn,  sum  up  the  evi- 
dence given  by  his  witnesses,  the  plaintiff  being  at  liberty 
to  have  the  last  word,  by  replying  generally  on  the  whole 
case. — The  truth  of  a  libel  is  now  an  answer  to  a  prose- 
cution for  publishing  it,  provided  it  can  be  shown  by  the 
defendant  that  it  was  for  the  public  good  that  that  truth  was 
IDublished. — The  salutary  machinery  of  the  Statute  of 
Frauds,  requiring  the  security  of  writing,  in  the  cases  which 
it  specifies,  has  been  extended  to  many  others  of  importance, 
and  frequent  occurrence ;  and  the  beneficial  provisions  of 
the  Statute  of  Limitations  aided,  by  requiring  that  acknowl- 
edgments and  promises  relied  on  to  bar  it,  shall  be  in 
writing.  No  action  can  now  be  brought  on  bonds,  or  other 
specialties,  after  twenty  years.  As  for  Eeal  Actions,  sixty 
of  them  have  been  swept  away,^  leaving  only  two  in  exist- 

1  Chancellor  Kent  of  America,  ■will.be  found  {post,  Chapter  on  "  Common 
Law/')  deploring,  -svith  mournful  eloquence,  "  the  innovating  spirit  of  the 


Law  of  Execution.  17 

ence,  and  those  rarely  had  recourse  to,  applicable  respec- 
tively to  the  recovery  of  Dower,  and  the  presentation  to  a 
Benefice. 

Advancing  now  to  the  means  of  gathering  the  fruit  of 
legal  proceedings — the  law  of  Execution  will  be  found 
greatly  improved  ;  by  accelerating  the  period  of  obtaining 
it,  and  arming  the  plaintiff  with  ample  powers  against  an 
absconding  defendant ;  and  by  rendering  a  judgment 
operative  against  the  debtor's  person  and  property  of  every 
description,  reaP  and  personal,  in  possession,  reversion,  or 
remainder,  vested,  or  contingent.  Even  the  debts  due  to 
him  by  third  parties,  can  now  be  reached  by  the  judgment 
creditor ;  who  is  empowered  for  that  purpose  to  obtain  from 
his  debtor  a  full  disclosure,  upon  oath,  of  the  debts  so  due 
to  him. 

age,"  which  has,  in  England,  swept  away,  the  following  objects  of  pleasant 
contemplation  to  an  English  law  student !  "  Writ  of  right  patent,  writ  of 
right  quia  dominus  remisit  curiam,  writ  of  right  in  capite,  writ  of  right  in 
London,  writ  of  right  close,  writ  of  right  de  rationabili  'parte,  writ  of  right 
of  advowson ;  writ  of  right  upon  disclaimer,  writ  de  rationabilibus  divisis, 
writ  of  right  of  ward,  writ  de  eonsuetudinibus  et  serviUis,  writ  of  cessavit, 
writ  of  escheat,  writ  of  quojwre,  writ  of  secta  ad  molehdinum,  writ  de  essendo 
quietum  de  theolonio,  writ  of  ne  injuste  vexes,  writ  of  mesne,  writ  of  quod 
permittat,  writ  of  formsdon  in  descender,  in  remainder,  or  in  reverter  ;  writ 
of  assize  of  novel  disseisin,  nuisance,  darrein  presentment,  juris  utrum,  or 
mart  d! ancestor  ;  writ  of  entry  sur  disseisin  in  the  quibus,  in  the  j»er,  in  the 
per  and  cui,  or  in  the  post,  writ  of  entry  sur  intrusion,  writ  of  entry  sur 
alienation,  dwmfuit  non  compus  mentis,  dum  fvit  infra  mtatem,  dum  fuit  in 
prisona,  ad  communeun  legem;  in  casu  proviso,  in  consimili  casu,  cui  in  vita, 
sur  cui  in  vita,  cui  ante  divortium,  or  sur  cui  ante  divorUum,  writ  of  entry 
sur  abatement,  writ  of  entry  quare  ejeeit  infra  terminum,  or  ad  terminum  qui 
proBteriit,  or  causa  matrimonii  prmlocuti,  writ  of  aeil,  iesaiel,  tresaiel,  cosin- 
age,  or  nuper  obiit,  writ  of  waste,  writ  of  partition,  writ  of  disceit,  writ  of 
quod  ei  deforceat,  writ  of  covenant  real,  writ  of  warrantia  chartm,  writ  of 
euria  clauAenda,  or  writjjer  quoi  servitia." 

1  Lord  Brougham  informs  us  that  it  was  to  stop  Sir  Samuel  KomiUy's 
menaced  innovation  of  subjecting  men's  real  property  to  the  payment  of  all 
their  debts,  that  the  phrase  "  the  wisdom  of  our  ancestors"  waS  first  used  by 
that  great  Equity  Judge,  Sir  WiUiam  Grant,  and  by  Mr.  Canning.  "  Strang* 
force,"  says  Lord  Brougham,  "  of  early  prejudice — of  prejudice  suffered  to 
warp  the  intellect  while  yet  feeble  and  uninformed ;  and  which  owed  its 
origin  to  the  very  error  that  it  embodied  in  its  conclusions — that  of  making 
the  errors  of  mankiud,  in  their  ignorant  and  inexperienced  state,  the  guide  of 
their  conduct  at  their  mature  age,  and  appealing  to  tbose  errors  as  the  wis- 
dom of  past  times  when  they  were  the  unripe  firat  of  imperfect  inteUectnal 
culture."  Statesmen  of  the  Times  of  Geo.  Ill;  Sir  WiUiam  Grant. 
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In  an  action  for  the  detention  of  a  chattel,  the  defendant 
can  now  be  compelled  to  deliver  it  in  kind  to  the  plaintiflf ; 
and  if  he  do  not,  his  lands  and  chattels  may  be  distrained 
till  he  do  ;  or  if  the  plaintiff  choose,  the  sheriff  may  realize 
the  value  of  the  chattel  out  of  the  defendant's  goods  :  he 
being  no  longer  allowed  the  option  of  retaining  the  chattel, 
on  paying  an  equivalent  in  damages. 

Great  facilities  have  been  afforded  for  subjecting  the  de- 
cision of  either  a  single  judge,  or  the  whole  court,  to 
prompt  revision  by  courts  of  appeal,  as  well  before,  as 
after  judgment  has  been  obtained  :  and  the  cumbrous  and 
dilatory  writ  of  error  has  been  superseded  by  a  simple,  in- 
expensive substitute,  effectually  guarded  against  being  re- 
sorted to  for  purposes  of  chicane,  or  delay. 

The  "  amending  hand,"  has  not  feared  to  grasp  the  prickly 
question  of  costs,  recognising  in  it  one  of  equal  importance 
and  difficulty.  The  growth  of  them  has  been  checked  in 
proportion,  of  course,  to  the  diminution  of  needless  legal 
proceedings  :  the  right  to  those  costs  has  been  adjusted  be- 
tween the  parties  equitably  ;  and  the  careless,  wanton,  and 
oppressive  infliction  of  them  by  either  party  on  the  other, 
restrained,  by  largely  substituting  the  ready  and  efficient  in- 
terposition of  judicial  discretion,  for  a  rigid  unaccommo- 
dating statutory  _/?ai. 

Here  ends  our  journey  through  the  different  stages  of 
proceedings  in  the  courts  of  law.  The  reader  will  bear  in 
mind,  however,  that  few  of  the  many  recent  alterations  in 
our  law  have  been  brought  under  his  notice,  beyond  those 
distinctly  traceable  to  the  great  efforts  of  Mr.  Brougham  in 
1828. — If  it  be  asked,  what  has  been  the  effect  of  all  these 
changes,  upon  the  practice  and  administration  of  the  law  ? 
;ui  authoritative  answer  is  at  hand,  in  the  Report  already  re- 
ferred to,  of  the  royal  commission,  appointed  on  the  30th 
uf  April,  1857,  to  inquire  into  "the  present  arrangements 
lor  transacting  the  judicial  business,  civil  and  criminal,  of 
the  superior  courts  of  common  law  in  England  and  Wales, 
and  also  into  the  times  and  places  at  which  the  assizes  are 
now  holden,  and  as  to  the  division  of  the  country  into  cir- 
cuits ;  and  to  report  whether  any  changes  could  be  made, 
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by  -which  such  business  might  be  transacted  with  greater 
;  convenience,  and  at  a  less  expense  ;  and  also  whether  any 
reduction  might  be  made  in  the  present  number  of  the 
judges  of  those  courts,  without  detriment  to  the  public 
service."  The  Commissioners,^  after  examining  with  care, 
many  experienced  witnesses,  issued  an  able  and  interesting 
Report  on  the  31st  of  July,  1857,  the  substance  of  which, 
as  far  as  regards  the  matters  here  more  immediately  under 
consideration,  is  as  follows.  Starting  with  the  year  1830, 
when  the  Welsh  judicature  was  abolished,  and  three  addi- 
tional judges  were  appointed  ;  with  the  unequal  division  of 
business  in  the  three  courts,  and  the  consequent  great  arrear 
in  the  king's  bench,  as  contrasted  with  the  existing  more 
equal  distribution  of  business,  and  absence  of  arrears, — ^the 
Commissioners  say,  that  the  business  which  now  occupies 
the  judges  is  so  altered  in  its  character,  that  even  if  the 
amount  of  litigation  were  numerically  the  same  now  as  then, 
fewer  than  fifteen  judges  would  not  suffice  to  dispose  of  it. 
(1.)  The  summary  procedure  on  bills  of  exchange  and 
promissory  notes,  while  lessening  the  number  of  actions 
commenced,  has  scarcely  affected  those  really  tried ;  this, 
as  well  as  the  number  of  days  occupied  on  the  trials,  prov- 
ing that  the  really  contested  actions  have  increased.  (2.) 
The  Act  authorizing  the  examination  of  the  Parties  to  a 
suit,  further  developed  by  the  still  more  recently  introduced 
alteration  in  the  mode  of  addressing  the  jury — allowing  the 
counsel  on  each  side  to  sum  up  his  evidence — has,  beyond 
all  doubt,  increased  the  time  occupied  in  trials,  but  not  with- 
out proportionate  advantage  to  the  public.  (3.)  While  the 
county  courts  have  also  cleared  the  cause  lists  of  many 
trifling  actions,  a  cause  paper  of  the  present  day,  numeri- 
cally the  same  as  those  of  former  times,  in  reality  represents 
a  mass  of  contentious  litigation  of  far  more  intricacy  and 
importance  :  so  that,  to  keep  down  arrears,  it  is  frequently 

1  Among  them  were  Lord  Campbell,  then  L.  0.  J.  of  the  queen's  henoh, 
lord  "Wensleydale,  Sir  Cresswell  Cresswell,  then  a  justice  of  the  court  of  com- 
mon pleas,  but  now  judge  of  the  courts  of  probate,  and  divorce  and  matri- 
monial causes,  and  Mr.  Baron  Martin.  The  only  judges  who  appeared  as 
witnesses,  were  Sir  John  Coleridge,  then  a  justice  of  the  oouii;  of  queen's 
bench,  and  Mr.  Baron  Bramwell.    Their  evidence  is  valuable  and  interesting. 
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necessary  that  two  judges  in  each  court  should  sit  simul- 
taneously at  Nisi  Prius.  Undefended  actions  also,  formerly 
so  very  numerous,  have  almost  vanished.  (4.)  The  common 
law  procedure  acts  of  1852,  1854,  combined  with  other  re- 
cent acts,  have  served,  at  once  to  transfer  to  a  judge  at 
chambers  the  great  bulk  of  those  matters  of  practice  form- 
erly brought  before  the  full  court,  and  to  originate  many 
new  applications  of  a  similar  nature.  While,  on  the  one 
hand,  special  demurrers,  and  proceedings  of  a  purely  formal 
character,  have  been  abolished,  recent  acts  of  parliament 
relating  to  interpleading,  joint-stock  companies,  railways, 
and  particularly  the  two  common  law  procedure  acts,  have 
introduced  entirely  new  matters  of  business,  far  outweigh- 
ing in  difficulty  and  importance  those  which  have  ceased  to 
exist.  And,  finally,  it  is  stated,  that  diminished  litigation 
cannot  be  referred  to  the  falling  off,  or  even  abolition,  of 
obsolete  and  useless  forms  of  proceeding,  and  the  substitu- 
tion of  a  more  rational  system. 

During  our  progress  thus  far,  through  the  administration 
of  justice  in  courts  of  common  law,  glimpses  have  been  from 
time  to  time  more  or  less  distinctly  obtained,  of  the  whole 
field  of  English  jurisprudence.  It  will  have  been  borne  in 
mind,  however,  that  certain  portions  of  it  were,  at  the  com- 
mencement of  the  journey,  professedly  excluded  from  con- 
sideration as  subjects  of  direct  treatment,  namely,  commer- 
cial law,  the  law  of  real  property,  equity,  and  criminal  law. 

Incidentally,  these  were  frequently  noticed,  aud  cannot 
be  here  altogether  passed  over,  slight  only  and  rapid  as  may 
be  the  survey.  Commercial  law,^  especially  the  portion 
of  it  relating  to  partnership  and  bankruptcy,  spoken  of  by 
Mr.  Brougham  as  being  then  in  a  highly  unsatisfactory 
state,  admits  of  much  further  improvement,  in  spite  of  re- 
peated interference  by  the  legislature.  It  has  had,  however, 
since  to  cope  with  the  rapid  development  of  commercial  en- 
terprise, by  means  of  those  huge  partnerships  called  joint- 
stock  COMPANIES,  which  have  proved  so  unwieldy  as  to  be 
nearly  unmanageable,  so  far  as  relates  to  the  adjustment  of 

1  Vide  post,  chapter  xxi,  on  Mercantile  Law,  pp.  1120-1141. 
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rights  and  liabilities  between  themselves  collectively,  and 
their  individual  members,  and  between  themselves  and  the 
public.  The  other  source  of  embarrassment  to  the  legisla- 
ture, as  well  from  difficulty  inherent  in  the  subject,  as  from 
the  different  views  concerning  it  entertained  by  different 
schools  of  political  economists,  lawyers,  and  legislators,  had 
long  been  the  law  of  bankruptcy.  Whether,  for  instance, 
the  distinction  between  bankruptcy  and  insolvency,  with  its 
various  alleged  anomalies,  evils,  and  inconveniences,  should 
be  maintained  any  longer  ;  and  whether  the  mercantile  and 
judicial  elements  in  bankruptcy  should  be  kept  distinct, 
were,  with  other  cognate  questions,  incessantly  brought  un- 
der the  grave  consideration  a{  the  legislature. 

From  the  year  1858,  down  to  the  year  1861,  both  inclu- 
sive, elaborate  bills  were  introduced  into  each  house  of  par- 
liament, by  laymen  and  lawyers,  by  government  and  private 
members  ;  serving  only,  till  the  latter  year,  to  illustrate 
the  difficulty  of  dealing  with  the  subject.  After  protracted 
and  animated  discussion  and  difference  of  opinion  between 
the  two  houses,  however,  was  passed  in  the  year  1861,  the 
act  now  in  force,  and  explained  in  a  subsequent  chapter, 
which  it  is  to  be  hoped  will  prove  one  reflecting  credit  upon 
the  legislature,  and  conferring  benefits  long,  and  loudly, 
demanded  by  an  enlightened  commercial  community. 

The  Usury  and  Navigation  Laws  have  been  boldly  abro- 
gated altogether.  Natural  operations  of  commerce  are  no 
longer  regarded  as  the  offences  of  Forestalling,  Engrossing, 
and  Eegrating ;  while  many  laws  conferring  unjust  local 
and  exclusive  privileges,  have  disappeared  from  the  Statute 
Book.  Our  Warehousing  system  has  been  remodelled  ;  the 
rights  and  liabilities,  criminal  as  well  as  civil,  of  Factors, 
and  the  laws  relating  to  Bills  of  Lading  and  negotiable  in- 
struments, have  been  greatly  improved  ;  while  various  bene- 
ficial changes,  in  the  direction  indicated  by  Mr.  Brougham 
in  1828,  were  recently  effected  by  a  brief  but  important 
statute,^  entitled,  "The  Mercantile  Law  Amendment  Act, 
1856,"  having,  for  its  recited  object,  to  remedy  the  incon- 

1 19  &  30  Tiot.  0.  97. 
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venience  arising  to  persons  engaged  in  trade,  through  the 
difference  between  such  laws  and  those  of  Scotland,  in  mat- 
ters of  ordinary  occurrence.  It  may  be  observed,  briefly, 
before  quitting  this  topic,  that  the  general  tendency  of  recent 
legislation  has  been,  to  set  free  mercantile  enterprise  and 
discretibn. 

The  Law  of  Eeal  Peopertt,  though  still  involved  in  a 
maze  of  technical  difficulties,^  has  undergone,  as  already  in- 
timated, considerable  and  salutary  modifications,  with  a  view 
to  the  attainment  of  uniformity  and  simplicity,  as  well  as 
facility  and  cheapness  of  transfer.  The  extent  to  which  this 
was  required,  may  be  estimated  by  the  fact,  that  a  single 
statute, — that,  for  instance,  dispensing  with  the  necessity,  by 
precluding  the  possibility,  of  issigning  satisfied  terms  to 
attend  the  inheritance— is  said  to  have  saved  no  less  a  sum 
than  300,000?.  a  year^  to  the  owners  of  landed  property  ; 
while  a  similar  beneficial  effect  has  followed  a  dispensation 
with  the  superfluous  lease  for  a  year,  as  an  instrument  of 
conveyance.  Our  system  of  Real  Property  Law,  as  identi- 
fied with,  or  rather  represented  by,  Convetancing,  of  which 
a  full  account  will  be  found  hereafter,  may  at  present  be  re- 
garded as  in  a  state  of  transition.  If  the  bold  system  origin- 
ally established  in  Ireland  in  1848  by  the  Irish  Encumbered 
Estates  Act  of  that  year,^  and  extended  in  1858  to  Unen- 
cumbered Estates  there,*  should,  as  seems  almost  inevitable, 
be  speedily  introduced  into  England,  empowering  a  duly 
constituted  Court  to  sell  lands,  by  allowing  the  proprietor 
to  submit  his  title  to  investigation,  and  receive  from  that 
Court  an  indefeasible  parliameTdary  title,  it  will  go  far  to- 
wards subverting  the  existing  system  of  Conveyancing,  and 

1  See  the  able  Inaugural  Address  of  Lord  John  Eussell,  delivered  on  the 
11th  of  October,  1858,  before  the  National  Association  for  the  Promotion  of 
Social  Science. 

2  Speech  of  the  Solicitor- General  in  the  House  of  Commons,  4th  June,  1858. 

3  During  the  ten  years  the  Act  has  been  in  operation,  the  net  proceeds  of 
sales  under  it  reached  to  the  enormous  sum  of  21,326,000^. — The  system  was 
in  the  year  1854  introduced  into  the  West  Indies  by  stat.  17  &  18  Vict.  c. 
117,  amended  in  1858  by  stat.  21  &  22  Yict.  c.  96. 

i  Stat.  21  &  22  Tiot.  c.  72,  entitled  "  An  Act  to  facilitate  the  Sale  and 
Transfer  of  Land  in  Ireland."  It  was  passed  on  the  2nd  of  August,  and  came 
into  effect  on  the  1st  of  November,  1858. 
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seriously  affect  the  position  of  both  counsel,  and  attomies 
and  solicitors,  practising  in  that  department.  It  will  to  a 
great  extent  supersede  their  functions.  It  may  be,  added, 
in  passing,  that  while  facilitating  the  transfer  of  real  prop- 
erty will  undoubtedly  confer  great  benefit,  on  ;iot  only  its 
owners,  but  the  community  at  large,  it  may  entail,  and  per- 
haps not  remotely,  grave  political  and  social  consequences. 
As  great  changes  have  been  effected  in  the  administration 
of  Equity,  as  in  that  of  Common  Law.  The  number  of 
judges,  and  of  courts,  has  been  increased  ;  the  business  of 
those  courts  re-distributed ;  pleading  and  practice  have  been 
remodelled,  so  as  to  shorten,  simplify,  and  accelerate  pro- 
ceedings ;  while,  with  a  view  to  the  cheap  and  expeditious 
•  dispatch  of  business,  matters  far  beyond  those  of  a  routine 
character,  are  disposed  of  by  the  clerks  of  the  Master  of  the 
Rolls,  and  three  Yice-Chancellors,  at  Chambers,  irrespectively 
of  the  sitting  of  the_ courts;  a  code  of  rules  for  their  guid- 
ance having  been  recently  ^  promulgated  by  the  last  men- 
tioned judges. .  A  Chancery  Record,  again,  is  no  longer  the 
enormous,  unsightly -thing  it  was,  but  reduced  to  reasonable 
dimensions,  divested  of  fiction  and  verbiage,  and'  speaking 
with  a  terseness  and  simplicity  appreciable  by  a  mere  lay- 
man. The  judges  are  armed  with  those  powers  of  prompt 
and  effective  interposition,  at  any  stage  of  the  proceedings, 
which  we  have  seen  conferred  on  their  brethren  of  the  Com- 
mon Law  Courts ;  and,  in  particular,  have  nowj  as  has  been 
already  intimated,  the  advantage  of  informing  their  con- 
science, as  to  facts,  by  the  aid  of  viva  voce  evidence.  They 
may,  also,  exercise  rights,  in  addition  to,  or  substitution  for, 
their  own  proper  functions,  by  way  of  Decree  for  Injunction, 
or  Specific  Performance,  as  to  ascertaining  and  awarding 
damages,^  which  have  been  hitherto  confined  to  the  Com- 
mon Law  Courts.  Such  damages  may  be  assessed,  or  any 
necessary  question  of  fact  arising  in  a  suit,  be  tried,  either 
by  or  without  a  jury,  before  the  court  itself,  which  may  or- 
der a  new  trial ;  or  the  court  may  order  such  assessment,  or 
trial  by  a  jury,  before  a  Common  Law  Court  at  Nisi  Prius, 

I  Oct.  30th,  1857.  2  Stat.  21  &  22  Vict.  c.  27. 
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or  a  Sberiff :  and  the  Lord  Chancellor  and  other  Equity 
judges  are  empowered  to  frame  General  Eules  and  Orders 
to  carry  into  eifect  these  important  enactments.  The  course 
of  appeal  has  also  been  altered,  but  is  yet  susceptible  of  con- 
siderable improvement.  While  so  much  ground  is  now  thus 
occupied  in  common,  by  Courts  of  Equity  and  the  Superior 
Courts  of  Common  Law, — the  County  Courts,  which  are  an- 
nually extending  their  encroachments  on  the  provisions  of 
the  latter,  have  been  also  intrusted  with  a  considerable  share 
in  the  administration  of  Equity. 

The  Ceiminal  Law  has  been  equally  ameliorated.  An  in- 
dictment is  now,  comparatively  speaking,  a  brief  instrument 
speaking  in  plain  language,  divested  of  technicality ;  and  de- 
fects in  it  may  be  remedied,  and  variances  between  it  and  the 
proof  amended,  on  equitable  terms,  by  the  judge  presiding  at 
the  trial.  Over  that  trial  he  has  now  complete  control :  he  is 
empowered  to  postpone  it,  or  even  discharge  the  jury,  in  a 
part-heard  case,  where  he  sees  that  course  necessary  to  pre- 
vent a  failure  of  justice.  A  miscarriage  at  the  trial,  more- 
over, may  now  be  readily  remedied  by  a  Court  of  Appeal, 
amply  armed  with  powers  for  the  attainment  of  substantial 
justice,  between  the  Crown  and  the  prisoner.  By  holding  a 
winter  assize,  and  arming  stipendiary  magistrates  and  justices 
of  the  peace  with  greatly  increased  summary  jurisdiction, 
many  serious  evils,  necessarily  arising  out  of  the  delayed  ad- 
ministration of  criminal  justice,  are  obviated  or  mitigated. 
The  establishment,  finally,  of  Eeformatory  institutions,  is 
silently  and  surely,  though  it  may  be  at  present  slowly,  as- 
sailing the  source  of  crime  itself,  by  reforming  the  youthful, 
before  he  has  been  hardened  into  the  irreclaimable,  offender  ; 
and  thus  fulfilling  the  wishes  of  our  great  master.  Lord  Coke, 
that  "justice  severely  punishing,"  might  be  superseded  by 
"justice  truly  preventing ;" — "  the  consideration  of  which," 
he  truly  said,  "  were  worthy  of  the  wisdom  of  a  Parliament."  '■ 

T|]>e  establishment  of  new  Courts  of  Probate  and  of  Di- 
vorce and  Matrimonial  Causes,  in  the  year  1857,^  after  a 

1  Epilogue  to  the  Third  Institute. 

2  The  Judge  of  the  Court  of  Prohate,  is  also  the  Judge  Ordinary  of  the  Court 
for  Divorce  and  Matrimonial  Causes  (stat.  20  &  21  Viet.  o.  85,  s.  9) ;  and  on  the 
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thirty  years'  war  by  the  Legislature  against  the  ancient  Eccle- 
siastical Courts,  has  marked  a  great  eppch  in  the  annals  of  our 
juridical  institutions.  Having  been  deprived,  in  the  year 
1855,1  of  their  jurisdiction  in  suits  for  Defamation,  the  Eccle- 
siastical Courts  found  themselves,  two  years  afterwards,  strip- 
ped of  the  whole  of  their  jurisdiction  in  matters  Testamentary 
and  Matrimonial,  which  are  now  administered  by  the  newly- 
constructed  courts  in  question,  in  the  Queen's  name,  on  a  sys- 
tem in  accordance  with  that  prevailing  in  our  other  courts  of 
justice,  especially  those  of  common  law :  ^  while  the  ancient 
monopoly  of  Advocates  and  Proctors  has  been  abolished,  on 
equitable  terms,  and  the  practice  thrown  open  to  the  entire 
profession.^  The  tribunals  thus  shorn  of  so  much  of  their 
ancient  jurisdiction,  are  henceforth  restricted  to  one  purely 
ecclesiastical.  Let  it  finally  be  added,  as  a  leading  and  excel- 
lent feature  of  this  class  of  legislation,  that  the  judges  of  all 
the  courts  thus  thoroughly  reformed,  remodelled,  and  newly- 
constituted,  are  empowered  to  frame  Greneral  Rules  and  Or- 
ders,* from  time  to  time,  for  the  regulation  of  their  proced- 
ure; thereby  dispensing  with  incessant  and  inconvenient 
reference  to  the  legislature,  and  keeping  judges  on  the  alert 
to  remedy  defects,  as  they  develope  themselves,  and  extend 
improvements  already  found  to  be  in  beneficial  action. 

Consolatory,  however,  as  is  this  retrospect  of  so  much 
beneficial  change  in  our  judicial  institutions,  the  future  is 
disheartening  to  those  familiar  with  the  faltering  resolution 


next  vacancy  of  the  office  of  Judge  of  the  Court  of  Admiralty,  it  also  will  be 
united  with  that  of  the  Judge  of  the  Court  of  Probate.  (Stat.  20  &  21  Tict. 
c.  77,  s.  10.)  Both  these  Acts  were  amended  in  the  ensuing  year  (1858)  by 
Stat.  21  &  22  Tict.  cc.  95,  108. 

1  Stat.  18  &  19  Tict.  o.  41. 

*  The  Court  for  Divorce  and  Matrimonial  Causes,  however,  must,  except 
in  proceedings  for  dissoMng  marriage,  and  also  subject  to  the  provisions  of 
the  Act  constituting  the  Court,  '■'act,  and  give  relief,  on priMdjales  and  rules 
deemed  by  the  Court  to  be  as  nearly  as  may  be  conformable  to  those  on  which 
the  Ecclesiastical  Courts  have  heretofore  acted  and  given  relief."  Stat.  20  & 
21  Tict.  0.  85,  s.  22. 

s  See  an  important  restriction  repealed,  by  stat.  21  &  32  Tict.  c.  95,  s.  2;  a 
clause  iutrdduoed  by  the  author. 

^  See  in  the  case  of  the  Court  of  Probate,  stat.  20  &  21  Tict.  o.  77,  s.  30 ;  and 
in  that  for  Divorce  and  Matrimonal  Causes,  stat.  20  &  21  Tict.  c.  85,  s.  53. 
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of  the  legislature,  while  professing,  and  attempting,  to  deal 
with  a  giant  evil,  the  presence  and  action  of  which  are  evi- 
denced by  the  truly  discreditable  condition  of  our  Statute 
Book.  Reiterated  recognition  of  the  necessity  for  vigorous 
and  systematic  action  in  this  direction,  has  hitherto  co-ex- 
isted with  an  utter  impotence,  calculated  to  expose  Parlia- 
ment to  the  contempt  of  both  our  own,  and  foreign  countries. 
Difficulties  may  be  considerable,  undoubtedly,  but  are  as 
nothing  before  a  Parliament  bent  on  legislating  wisely,  and 
recording  its  legislation  creditably :  that  is,  methodically, 
accurately,  and  intelligibly. 

Passing  over  the  re-construction  of  our  parliamentary  and 
municipal  institutions,  in  the  years  1832  and  1835,  organic 
changes  in  themselves  the  parents  of  so  many  others,  the 
student  has  now  been  afforded  the  opportunity  of  glancing 
at  Law  As  It  Is,  by  the  light  of  Law.  As. It  Was  :  having 
had  as  yet,  however,  presented  to  him  a  mere  bird's-eye 
view  of  the  legal  vineyard,  with  a  view  to  guiding  his  selec- 
tion of  some  particular  scene  of  action  to  be  by  and  by  care- 
fully examined  for  himself.  To  one  capable  of  superior 
aspirations,  surely  this  retrospect  of  the  legislative  action  of 
a  great  and  enlightened  people,  during  thirty  eventful 
years  of  their  history,  cannot  but  be  instructive.  He 
sees,  in  as  determined  action  as  ever,  the  spirit  which 
dictated  the  immortal  words,  "  To  no  one  will  we  sell,  to  no 
one  will  we  deny,  to  no  one  will  we  delay.  Right,  or  Jus- 
tice." ''This  is  spoken,"  says  Lord  Coke,^  whose  spirit- 
stirring"  words  cannot  too  frequently  be  repeated,  or  re- 
corded, "  in  the  person  of  the  King  ;  who,  in  judgment  of 
law,  in  all  his  courts  of  justice  is  present,  and  repeating 
these  words,  Nulli  vendemus,  nulli  negabimus,  aut  differemus, 
Rectum  vel  Justitiam:  and  therefore  every  subject  of  this 
realm,  for  injury  done  to  him  in  bonis,  in  terris,  vel  persona, 
by  any  other  subject, — be  he  ecclesiastical  or  temporal,  free, 
or  bond,  man,  or  woman,  old,  or  young — or  be  he  outlawed, 
excommunicated,  or  any  other  without  exception, — may 
take  his  remedy  by  the  course  of  the  law,  and  have  justice 

1  2  Inst.,  Magna  Charta,  cap.  29,  pp.  55,  56. 
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and  right  for  the  injury  done  to  him, — ^freely,  without  sale  ; 
fully,  without  any  denial ;  and  speedily,  without  delay." 
Needs,  then,  must  the  student  echo  the  comment  of  our 
philosophic  jurist  on  the  aforesaid  famous  words  of  the 
Great  Charter,  "No  man  can  carry  further  the  principle, 
that  Justice  is  the  grand  debt  of  every  government  to  the 
people,  which  cannot  be  paid  without  rendering  Law  cheap, 
prompt,  and  equal."^  What  but  this,  is  the  scope  of  all  the 
legislative  action, — of  every  one  of  the  details, — which  haye 
hitherto  fallen  under  the  notice  of  the  student  ?  He  must, 
however,  here  ask  himself  a  great  question  :  What  is  the 
Law,  thus  cheapened,  quickened  and  equalised  ?  Practi- 
cally, it  is,  that  which  defines  every  man's  Eights,  and  secures 
his  enjoyment  of  them ;  redressing  an  infraction  of  them 
as  a  Private,  or  punishing  it  as  a  Public,  Wrong.  The 
true  manner  of  doing  this.  Procedure,  constitutes  a  great 
portion  of  our  Corpus  Juris,  prescribed  and  regulated  as  is 
that  procedure,  by  the  principles  of  justice,  and  freedom^ 
Audi  alteram  partem — "No  man  shall  be  condemned  un- 
heard,"-^ is,  for  instance,  a  cardinal  maxim  of  justice,  under- 
lying a  great  portion  of  the  Practice,  which  is  the  Law,* 
of  our  Courts.  Again,  that  a  transaction  between  two  par- 
ties ought  not  to  prejudice  a  third^ — is  as  obvious,  and  a 
cognate,  principle  of  justice,  standing  in  the  same  relation 
to  the  Evidence,  on  which,  alone,  a  court  of  justice  can 
act.  So  also  with  Pleading.  "  The  law  itself,"  says  Lord 
Coke,  ^' speaketh,  by  good  pleading — which  is  the  living 
voice  of  Law  itself."^  Its  utterance  should,  therefore,  be 
true,  precise,  and  pertinent,  in  order  to  reach  the  ear,  and 
inform  the  understanding,  of  Justice.  The  stating  of  the 
case  on  both  sides,  the  proof  of  it,  and  the  settled  course 
of  procedure  to  obtain  the  final  decision, — in  other  words, 
Pleading,  Evidence,  and  Practice, — constitute  a  large  sec- 

1  Sir  James  Maokintosh,  History  of  England,  Chap.  III. 

2  This  principle  is  well  illustrated  by  the  case  of  Williams  v.  Lord  Bagot, 
3  Bam.  &  Cress.  786. 

3  Cursus  curice  est  Lex  curies,  per  Croke,  Justice.    John  Bwrrows  and  others 
against  the  Sigh  Commission  Court,  3  Bulstrode,  53. 

i  Bes  inter  alios  acta,  alteri  nocere  non  debet. 
5  Co.  Litt.  llf)  b.    Jpsius  legis  viva  vox,  ib. 
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tion  of  law,  often  necessarily  determining  the  very  sub- 
stance of  that  law,  or,  at  all  events,  its  application  to  a  given 
and  duly  established  state  of  facts. 

Eights  and  Wrongs,  however,  both  public  and  private,  in 
all  their  endless  modifications,  exist  independently  of  any 
question  as  to  the  fad  of  their  existence,  or  the  mode  of  en- 
forcing claims  in  respect  of  them ;  being  as  varied  as  the 
relations  between  individuals,  or  between  them,  or  any  num- 
of  them,  and  the  public,  and  as  the  circumstances  in  which 
they  may  be  placed.  Here  we  are  introduced  to  General 
Rules,  really  existing,  though  often  hidden  beneath,  and  to 
an  uaskilled  eye  diffused  among,  limitations,  exceptions,  and 
qualifications,  apparently  of  the  most  arbitrary  and  shadowy 
character,  yet  to  the  lieen  and  practiced  jurist,  as  real  as  the 
rules.  All  of  these,  however — rules,  exceptions,  limitations, 
and  qualifications — depend  on  reasons  and  principles  essen- 
tially unchangeable,  amidst  all  the  fluctuations  of  legislative 
or  judicial  policy  and  action.  That  "  no  man  shall  be  the 
judge  in  his  own  cause  ;"^  that  is,  in  any  matter  in  which 
he  is  interested,  is,  for  example,  a  gredt  fundamental  princi- 
j)le  in  the  administration  of  justice,  commending  itself  to 
every  one's  conscience  as  well  as  understanding,  and  in  its 
very  nature  unchangeable.  Again:  "  So  enjoy  your  own 
property,  as  not  to  injure  that  of  another,"^  is  a  principle 
founded  equally  on  justice  and  policy  ;  the  very  key-stoue 
of  the  arch  of  social  order,  and  "  generally  serving  as  a  clue 
to  the  labyrinth,"^  in  the  case  of  co-existing  and  clashing 
rights.  What,  however,  in  the  former  of  these  two  cases, 
constitutes  a  "  cause  "  a  man's  "  own,"  investing  him  with  a 
cognisable  "  interest"  in  the  matter  litigated  ?  and,  in  the  lat- 
ter case,  such  an  "  enjoyment"  of  a  man's  own  propeily,  as 
does,  or  does  not,  "injure"  another?  No  thoughtful  stu- 
dent, especially  if  advantaged  by  logical  training,  can  fail  to 


1  Nemo  debet  esse  judex  in  propria  sua  causa,  Earl  of  Derby's  case,  12  Coke, 
114. 

2  Sic  utere  tuo,  ut  alienum  non  Iwdas.  Palmer,  536 ;  Aldred's  case,  9  Co. 
59. 

S  Per  Curiam,  Tlie  Emg  v.  Ward,  4  Adol.  &  Ell.  406.  This  case  deserves 
study,  as  exhibiting  an  instructive  application  of  the  maxim  mentioned  in  the 
text. 
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see  these  questions  bristling  with  difficulties,  which  afford 
scope  for,  or  rather  demand  the  exercise  of,  practiced  acute- 
ness  and  judgment,  in  the  application  of  fixed  principles  to 
fluctuating  and  perplexing  combinations  of  circumstances. 
How  intolerable,  then,  that  these  inherent  difficulties  should 
be  aggravated  by  gratuitous  obscurity,  prolixity,  and  techni- 
cality I  Is  it  a  greater  curse  to  the  public,  than  plague  to 
the  student  ?  Listen  to  another  passage  in  the  great  oration 
of  18281:— 

"  It  is  the  foolishest  of  vulgar  errors  to  suppose,  that  by 
how  much  the  more  you  vex  and  harass  the  professors  of 
the  law,  by  so  much  the  more  you  benefit  the  country.  The 
fact  is  quite  the  reverse;  for  by  these  means  you  make  infe- 
rior men,  both  in  feelings  and  in  accomplishments,  alone 
follow  that  profession  out  of  which  the  judges  of  the  land 
must  be  appointed.  I  should  rather  say,  that  by  how  much 
the  more  you  surround  this  renowned  profession,  with  diffi- 
culties and  impediments  calculated  only  to  make  it  eligible  for 
persons  of  mere  ordinary  education,  and  mere  habits  of 
drudgery,  who  otherwise  would  find  their  way  to  employ- 
ment in  tradesmen's  shops,  or  at  best  in  merchants'  counting 
houses;  by  so  much  the  more  you  close  it  upon  men  of  tal- 
ent and  respectability,  and  prevent  it  from  being  the  resort 
of  genius,  and  of  liberal  accomplishments." 

Proportioned,  therefore,  to  the  extent  to  which  these  vex- 
ing and  harassing  difficulties  and  impediments  have  been 
cleared  away,  so  as  to  aflbrd  freer,  and  distinctly  visible, 
action  for  the  great  reasons  and  principles  On  which  law  is 
founded,  are  the  facilities  afforded  for  the  study  and  admin- 
istration of  that  law.  These  inestimable  benefits  are  shared 
equally  by  students,  practitioners,  judges,  and  suitors.  Thus 
are  attained  the  ends  which  the  illustrious  Lord  Bacon  re- 
minds^ Queen  Elizabeth,  that  she  had  "vouchsafed"  to 
inform  him  she  had  many  years  proposed  to  herself: — "to 
enter  into  a  general  amendment  of  the  states  of  your  lawes, 
and  to  reduce  them  to  more  brevity  and  certainty;  that  the 

1  Hans,  xviii.  N.  S.  ool.  149. 

2  See  the  "Epistle  Dedicatory  to  her  Sacred  Majesty,"  prefixed  to  his  Ele- 
ments of  the  Common  Law  of  England. 
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great  hollownesse  and  unsafety  in  assurances  of  lands  and 
goods,  may  be  strengthened;  the  swarving  penalties  that  lye 
upon  many  subjects,  removed;  the  execution  of  many  profit- 
able laws,  revived;  the  judge,  better  directed  in  his  sen- 
tence; the  counseller,  better  warranted  in  his  counsaile;  the 
student,  eased  in  his  reading;  the  contentious  suitor,  that 
seeketh  but  vexation,  disarmed,  and  the  honest  suitor,  that 
seeketh  but  to  obtainc  his  right,  relieved;  which  purpose 
and  intention,  as  it  did  strike  mee  with  great  admiration 
when  I  heard  it,  so  it  might  be  acknowledged  to  be  one  of 
the  most  chosen  workes,  and  of  the  highest  merit  and  benefi- 
cence towards  the  subject,  that  ever  entred  into  the  mind 
of  any  king;  greater"  adds  the  courtly  writer,  "than  wee 
can  imagine,  because  the  imperfectidns  and  dangers  of  the 
la-«ves  are  covered  under  the  clemency  and  excellent  temper 
of  your  Majesty's  government.  And  though  there  be  rare 
presidents  of  it  in  government,  as  it  cometh  to  passe  in 
things  so  excellent,  there  being  no  president  full  in  view  but 
of  Justinian,  yet  I  must  say  as  Ciceko  said  to  Cesae,  nihil 
vulgatum  te  dignum  videri  potest;  and  as  it  is  no  doubt  a  pre- 
cious seed  sowne  in  your  Majesty's  heart  by  the  hand  of 
God's  divine  majesty,  so  I  hope  in  the  maturity  of  your 
Majesty's  owne  time,  it  will  come  up  and  beare  fruit," 

Has  then,  the  student  by  this  time  acquired  an  inkling  of 
Law  As  It  Is,  by  the  light  of  Law  As  It  Was,  only  thirty 
years  ago  ?  If  he  have,  has  he  failed  to  observe  that  every 
change,  whatever  its  benefits  to  others,  has  been  in  his  most 
especial  favour  ?  That  there  is  a  manifest  and  increasing 
tendency  to  uniformity  and  simplicity  in  the  administration 
of  justice,  in  the  three  kingdoms;  to  extricate  meiits,  from 
meshes  of  technicality;  to  prevent  substance  being  strangled 
by  form;  and  consequently  that  he  enjoys  facilities  for  ac- 
quiring legal  knowledge,  denied  to  even  his  more  recent 
predecessors?  Is  there  not,  however,  another  view  to  be 
taken  of  the  matter  :  that  his  responsibilities  are  augmented  ? 
That  superficiality,  slovenliness,  and  unskilfulness,  will  hence- 
forth be  more  easily  detected,  to  his  own  perilous  disbomfit- 
ure  ?  That  thorough  and  comprehensive  as  has  been  the 
reformation  of  our  laws,  so  must  be  his  study  of  those  great 


Effect  of  Change  on  the  Study  of  Law.        31 

principles  and  reasons,  and  the  rules  embodying  them,  which 
pervade  every  just  and  enlightened  system  of  jurisprudence  ? 
Let  him  be  well  assured,  that  accordingly  as  he  recognizes, 
or  repudiates,  these  considerations,  he  will  enter  upon  and 
prosecute  the  study  and  practice  of  the  law,  in  a  generous 
and  noble,  or  a  jjettifogging  and  beggarly  spirit;  and  the 
censor  of  our  judicial  institutions  will  have  to  record,  eithfer 
that  the  race  of  our  great  lawyers  continues,  or  that  it  is,' 
alas !.  dying  out. 
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Teaining  fob  the  Bab. 

Peesonal  fitness,  as  far,  at  least,  as  concerns  the  practi- 
tioner, is  more  rigorously  exacted  by  the  bar,  than  by  any 
other  of  the  learned  professions,  not  excepting  even  that  of 
physic,  which  approaches  it,  in  this  respect,  nearest.  There 
is  a  point,  however,  of  difference  between  the  two.  In  the 
latter,  "  maki  praxis"  may  have  existed  to  a  serious,  and 
even  fatal  extent,  without  having  been  detected,  or  even  sus- 
pected, by  the  victim  of  it,  or  those  interested  in  his  safety. 
The  mischief  is  done ;  but  the  evidence  of  it  moulders  in 
the  dust  I  except  where  timely  misgivings  may  have  averted 
the  consequences  of  inexperience,  ignorance,  or  unskilfulness. 
Imagine,  however,  the  practitioner  of  physic,  with  a  rival 
always  sitting  on  the  other  side  of  the  patient's  bed,  then 
and  there  starting  objections  to  every  step  of  a  treatment  of 
which  that  rival  maj^  disapprove  !  And  not  only  this,  but 
with  those  also  present,  who  must  decide  between  the  two, 
and  others  who  are  deeply  interested  in  the  correctness  of 
that  decision !  Now,  at  the  bar,  this  watchful  rival  must  al- 
ways be  reckoned  on ;  for  it  is  a  ceaseless  scene  of  gladia- 
torship,  involving  personal  sisill  and  strength.  Inferiority, 
or  gross  disparity  in  these  respects,  cannot  long  maintain  the 
discreditable  footing  of  a  pretended  equality — of  fighting,  as 
it  were,  by  deputy — however  selfishly  willing  to  avail  itself 
of  the  energies  of  merit,  itself  neglected,  or  the  support  of 
a  resolute  and  unscrupulous  nepotism.  Let  an  Attorney 
once  have  to  suffer  the  discredit  of  failure,  through  the  mis- 
cari-iage  of  his  nearest  kinsman — his  brother,  his  nephew, 
even  his  own  son — to  smart,  in  costs,  from  negligence  in  em- 
ploying incompetence — and  his  ardour  is  suddenly  cooled  ; 
an  instinct  of  self-preservation  sending  him,  for  the  future, 
to  safer  advisers. 
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If  it  be  true,  that  the  Bar  is  a  profession  exacting,  more 
rigorously  than  any  other  learned  profession,  the  exhibition, 
by  its  members,  of  personal  fitness  ;  equal  must  be  the  sur- 
prise and  concern  of  the  reader  not  previously  aware  of  the 
fact,  to  learn  that  this  profession  has  been,  and  is  perhaps 
still,  to  a  serious  extent,  destitute  of  any  appropriate,  ade- 
quate, and  uniform  system  of  preparatory  professional  educa- 
tion, or  any  means  of  testing  the  extent  to  which  preliminary 
training  has  been  successful.  Thus,  also,  it  seems  to  have 
been  two  centuries  ago,  as_  attested  by  Eoger  North,  an  Attor- 
ney-General of  his  day.i  "Of  all  professions,"  he  declared,* 
"  in  the  world,  that  pretend  to  book  learning,  none  is  so 
destitute  of  institution  as  that  of  the  Common  Law."  .  .  . 
.  .  "  Each  student,"  he  complains,  "  is  left  to  himself,  to 
enter  at  which  end  he  fancies,  or  as  accident,  inquiry,  or 
conversation  prompts.  And  such  as  are  willing  and  inquisi- 
tive, may  pick  up  some  hints  of  direction  ;  but  generally, 
the  first  step  is  a  blunder ;  and  what  follows,  loss  of  time,  till, 
even  out  of  that,  a  sort  of  righter  understanding  is  gathered, 
whereby  a  gentleman  finds  how  to  make  a  better  use  of  his 
time  :  and  of  those  who  are  so  civil  as  to  assist  a  novice  with 
their  advice  what  method  to  take,  few  agree  in  the  same  ; 
some  say  one  way,  some  another,  and  amongst  them,  rarely 
any  one  that  is  tolerably  just.  Nor  is  it  so  easy  a  matter  to 
do  it,  that  every  one  should  pretend  to  aJdvise  ;  for  most 
enter  the  profession  by  chance,  and  each,  all  his  life  after,  is 
partial  to  his  own  way,  though  none  of  the  best ;  and  it  is 
a  matter  of  great  judgment,  which  requires  a  true  skill  in 
books  and  men's  capacities ;  so  that  I  scarce  think  it  is  hard- 
er to  resolve  very  difficult  cases  in  law,  than  it  is  to  direct  a 
young  gentleman  what  course  he  should  take,  to  enable  him- 
self so  as  to  do."-*  It  is  painful  to  have  to  acknowledge,  that 
the  foregoing  passage  but  too  nearly  represents  the  state  of 
things  existing  in  the  middle  of  the  advanced,  advancing, 
and  ambitious  nineteenth  century.     In  spite  of  honest  efforts, 

1  Ho  was  younger  brother  of  Lord  Keeper  Guildhall,  and  Attorney-General 
in  the  reign  of  James  II. 

2  Discourse  on  the  Study  of  the  Law. 

3  Discourse,  pp.  2,  3. 
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by  the  authorities,  to  redress  so  great  an  evil,  students  are 
still  driven  to  rely  chiefly,  if  not  altogether,  on  their  own 
desultory  and  often  ill-directed  efi'orts,  and  the  conflicting 
suggestions  of  persons  ill  qualified  to  act  as  advisers  in  a 
matter  of  such  serious  moment.  Thus  it  happens,  that  every 
passer  by  directs  the  harassed  and  perplexed  pilgrim  to  ap- 
proach the  shrine  of  his  devotion  by  a  diflierent  route — scarce- 
ly any  two,  of  even  qualified  advisers,  being  found  to  concur  ' 
in  a  course  of  elementary  professional  study.  Is  it  well  that 
this  should  continue  to  be  so?  If  it  be  answered,  "  Look 
at  the  thousands  who  have  nevertheless  succeeded,  and  splen- 
didly, as  their  own  teachers,"  may  it  not  be  replied,  "True  : 
but  at  what  a  needless  and  excessive  cost  of  time  and  labour! 
What  health !  what  prospects  I  what  lives,  wasting  away 
under  that  hope  deferred,  which  maketh  theheart  skTcl^  have 
been  devoted  and  sacrificed  uselessly  I  Look,  again,  at  the 
heavy-hearted  throng  of  those  -vyho  have  failed,  but  who, 
properly  guided,  would  have  succeeded  1  How  many  highly- 
gifted  men  have  thus  contracted  a  disgust  and  hatred  of  study 
for  the  Bar,  for  want  of  a  timely  intimation  of  its  real  charac- 
ter, the  unsuitableness,  for  them,  of  the  sort  of  life  it  entails; 
and  who,  after  a  brief,  or  perhaps  protracted  struggle,  have 
abandoned  it  in  despair  I  How  many  as  highly-gifted  men 
have,  on  the  other  hand,  been  deterred  from  entering  into 
this  brilliant  and  exciting  scene  of  action,  who  would  have 
proved  the  very  foremost  figures  in  it,  had  they  but  been  ap- 
praised of  its  true  character,  and  so  enabled  to  fling  to  the 
winds  their  erroneous  apprehensions  and  prejudices  1" 

Brilliant,  however,  and  exciting  as  may  be  the  scene  of 
action  afforded  by  this  great  and  powerful  profession,  its  ap- 
proaches are  often  difficult,  and  its  distant  aspect  is  forbid- 
ding, to  one  of  the  humbler  classes  of  society.  Of  obscure 
family,  perhaps,  and  straitened  means,  he  sees  there  no  wel- 
coming faces  of  school  and  college  friends.  To  him,  an  Inn 
of  Court  is,  indeed,  a.  cheerless  and  stern  solitude  1  And 
will  any  one  presume  to  say,  haughtily  to  such  an  one, 
Laeoiate  ogni  speranzavoi.  oh'  intrate? 

i  Proverbs  siii.  12 
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Forbid  it,  everything  that  is  just,  that  is  genuine,  that  is 
ennobling  in  the  noble  emulations  and  rivalries  of  mankind. 
Nay,  on  the  contrary,  says  every  right-minded  member  of 
that  Bar,  God  bless  thee,  poor  student !     Be  of  good  cheer! 

You  shall  be  received  on  the  footing  of  a  cordial  equality, 
— so,  however,  as  you  but  bear  yourself  bravely  through  the 
ordeal  of  difficulty  and  privation  which  is  before  you,  resolv- 
ing to  perish  rather  than  gain  success  by  means  which  shall 
hereafter  call  a  blush  into  your  cheek,  to  reflect  upon,  and 
cloud  .the  faces  of  your  honourable  rivals,  with  displeasure 
and  contempt.  Your  eye  is  as  bright  with  intellect,  your 
heart  swells  with  as  true  and  high  an  ambition,  as  that  of 
your  wealthy  or  aristocratic  competitor,  who,  flushed  more- 
over, it  may  be,  with  academic  honours,  confident  amid 
"  troops  of  friends,"  iS  borne  to  the  scene  of  contest  cheered 
by  assurances. 

A  serious  difference  of  opinion  prevails,  and  has  long  pre- 
vailed, among  the  most  distinguished  persons,  both  at  the 
Bar,  and  on  the  Bench,  as  to  two  points.  One  of  these  is, 
the  propriety  of  instituting  a  Preliminaiy  Examination,  to 
test  the  possession  of  a  liberal  education  on  the  part  of  an 
applicant  for  admission  into  the  ranks  of  an  eminently  learned 
professiojj.  "Surely,"  says  the  present  Lord  Chief  Justice 
of  England,!  ..  before  students  are  entered  at  the  Inns  of 
Court,  there  should  be  a  preliminary  examination,  to  ascer- 
tain whether  they  have  acquired  the  elements  of  a  liberal 
education.  Such  a  regulation  could  not  be  complained  of, 
like  the  exclusion  of  all  who  could  not  produce  a  certificate 
from  the  Heralds'  College,  of  gentle  birth.  Leaving  a  free 
course  to  merit  emerging  from  obscurity,  it  would  guard 
the  Profession  of  the  Law  from  the  intrusion  of  those  who 
bring  discredit  upon  it  by  their  ignorance,  and  would  pro- 
tect the  administration  of  justice  from  being  perverted  by- 
vulgar  prejudiceSj  haunting  the  minds  of  those  placed  in 
high  judicial  stations."  "  I  doubt,"  says,  on  the  other  hand, 
an  accomplished  witness,  called  before  the  Commissioners,* 

1  Lives  of  the  Chief  Justices,  vol.  iii,  p.  6. 

'i  Report,  p.  126.    Mr.  PhUlimore,  Q.  C,  Reader  on  Constitutional  Law  and 
Legal  History. 
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"  if  either  Dunning,  or  Lord  Hardwicke,  or  Lord  Ken- 
yon, — not  to  give  modern  instances  (and  there  are  many), 
would  have  passed  a  Preliminary  Examination : "  yet  he 
concludes  his  evidence  by  emphatically  "  repeating,  that  he 
did  not  mean  to  express  an  opinion  immovably  adverse  to 
a  preliminary  examination  of  students  ;  but,  without  more 
reflection,  he  should  not  like  to  say  he  was  in  favour  of  it." 
In  another  part  of  his  evidence,  ^  however,  he  seems  to  sup- 
j)ly  startling  evidence ,  in  favour  of  such  an  examination,  if 
the  Bar  is  to  maintain  its  position  before,  and  command  the 
respect  of,  an  educated  public.  "  One  of  the  gentlemen 
who  were  thought  by  the  Council  worthy  of  '  passing,'  had 
never  heard  of  the  Spanish  Armada  !  Another,  who  had 
never  heard  of  Lord  Clarendon  !  was  selected  for  an  '  hon- 
ourable notice.'  The  gentleman  who  had  never  heard  of  the 
Spanish  Armada,  was  allowed  to  hold  rank  in  a  profession 
supposed  to  consist  of  educated  men ! ""  Surely,  in  the 
face  of  such  derogatory  instances  as  these,  may  be  indig- 
nantly exclaimed — 

Pudet  haec  opprobria  nobis, 
Et  dioi  potuisse,  et  non  potuisse  refelli ! 

The  question  as  to  the  propriety  of  instituting  this  pre- 
liminary examination  would  appear  to  have  pas^d,  since 
the  Eeport  of  the  Commissioners,  jnto  a  new  phase.  After 
the  inauguration,  by  the  University  ot  Oxford,  of  her  cele- 
brated system  of  (as  it  is  popularly  called)  "  Middle-Class 
Examination,"  in  pursuance  of  the  Statute  "  concerning  the 
Examination  of  tJiose  who  are  not  members  of  the  University" 
all  the  real  difficulties  complained  of,  disappear.  It  seems 
preposterous,  in  every  point  of  view,  to  regard  him  as  a 
worthy  candidate  for  admission  into  the  ranks  of  the  Bar, 
who  has  neither  the  disposition,  nor  the  capacity,  previously 

1  11.,  p.  122. 

2  "  I  am  a  very  strong  advocate,"  said  an  eminent  member  of  tbe  Bar,  Mr. 
Whateley,  Q.  C,  tbe  |ieader  of  the  Oxford  Circuit,  and  then  Treasurer  of  the 
Inner  Temple,  "  for  a  preliminary  examination  iu  respect  of  general  informa- 
tion, before  a,  man  is  admitted  as  a  student.  As  far  as  my  opinion  goes,  I 
thiiik  that  a  previous  examination,  to  prove  that  a  man  has  had  a  liberal  edu- 
cation, would  have  excluded  almost  all  the  objectionable  men  that  I  have  ever 
knoton  at  the  Bar."    Report,  p.  54. 
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to  avail  himself  of  the  facilities  now  so  nobly  ofi'ered  by 
both  our  great  Universities,  for  showing  himself  possessed 
of  at  least  the  elements  of  a  liberal  education, — of  some  pre- 
tensions, however  moderate,  to  the  status  of  gentleman. 
The  standard  of  education  proposed  for  senior  candidates  is 
so  reasonable,  that  unless  it  can  be  reached,  that  fact  alone 
should  justify  postponing,  till  that  standard  has  been 
reached,  the  admission  of  one  whose  ambition  so  far  out- 
strips his  qualifications  and  pretensions,  as  to  disentitle  him 
to  sympathy,  and  justify  its  being  reserved  for  one  of  a  bet- 
ter stamp. 

The  other,  and  the  great  question,  relates  to  the  uniform 
test  of  fitness  for  the  Bar,  afi'orded  by  a  compulsory  exami- 
nation. The  chief,  if  not  only  argument  against  it,  is  thus 
stated,  and,  at  the  same  time,  conclusively  answered,  by  the 
Commissioners : — 

"  Apprehensions  are  entertained,  lest  a  Compulsory  Test 
should  tend  to  exclude  from  the  Bar,  that  class  of  persons 
who  proceed  to  it,  not  with  a  view  to  professional  practice, 
but  with  the  intention  of  becoming  members  of  parliament, 
or  magistrates.  We  should  regret  such  a  result,  but  do  not 
share  in  the  apprehensious.  It  must  be  admitted,  that  to 
this  class  of  persons,  the  knowledge  of  some  portions  of 
science  of  Law, — especially  Constitutional  Law  and  Legal 
History,  Jurisprudence,  and  International  Law  ;  and  of  some 
portions  of  the  professional  branches  of  Law, — as  Criminal 
Law  and  the  Law  of  Evidence,: — would  be  highly  valuable. 
It  is  not  found  that  examinations  for  Degrees,  discourage 
those  persons  to  whom  a  Degree  is  of  no  practicaV utility 
in  after  life,  from  going  to  the  Universities,  and  completing 
their  course  of  education  there.  And  we  conceive  that  the 
opportunities  of  obtaining  a  better  education,  than  is  at 
present  offered  in  scientific  and  practical  branches  of  the 
Law,  which  may  be  especially  useful  to  the  Legislator  or 
the  Magistraite,  may  not  only  counteract  the  possible  fear 
of  examination,  but  induce  a  large  number  of  young  men 
of  that  class,  to  prepare  themselves  for  the  Bar.  Those 
who  may  be  unwilling  to  submit  to  any  examination,  can 
have  little  reason  to  complain,  if  they  are  not  allowed  to 
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assume  the  position  of  members  of  a  learned  profession. 
And  we  are  not  prepared  to  say  that  either  the  former  sys- 
tem of  dining  a  certain  number  of  days  in  Hall,  or  the 
present  additional  requirement  of  sitting  a  certain  number 
of  hours  in  a  lecture-room,  should  be  accepted  as  sufficient 
qualifications  for  that  position." 

"  The  incurvations  of  practice,"  observed  Sir  William 
Blackstone,!  with  equal  force  and  elegance,  "  are  then,  the 
most  notorious,  when  compared  with  the  rectitude  of  the 
rule ;  and  to  elucidate  the  clearness  of  the  spring,  conveys 
the  strongest  satire  on  those'  who  have  polluted  or  disturbed 
it."  As  there  are  spots  in  the  sun,  so  may  there  be  blein- 
ishes  in  the  Bar ;  and  if  such  can  be  believed,  by  a  faithful 
censor  of  that  Bar,  to  exist,  it  becomes  his  duty  to  indicate 
them.  Passing  away,  however,  from  these  less  grateful 
topics,  let  the  student  rest  assured  of  the  truth  of  the  obser- 
vation with  which  this  chapter  commenced  :  that  after  mak- 
ing every  allowance  for  short-comings  occasionally  deemed 
chargeable  against  some  of  its  members,  the  Bar  of  England 
forms,  as  a  body,  an  institution  not  unworthy  of  the  English 
nation,  even  if  in  respect  only  of  the  unostentatious  liberali- 
ty, and  honour,  of  the  great  majority  of  its  members.  It  is  a 
worthy  object  of  any  man's  ambition,  to  be  recognised  as  a 
loyal  member  of  that  Bar,  whether  cheered  by  the  sunshine, 
or  chilled  in  the  shad^  j 

For  loyalty  is  still  the  same, 
Vliether  it  win,  or  lose  the  game : 
.  True  as  the  dial  to  the  sun, 
Although  it  be  not  shin'd  upon.2 

That  Bar,  as  gratefully  receives,  as  graciously  reflects,  lus- 
tre, in  respect  of  every  one  of  its  loyal  members.  It  aflbrds 
scope  for  the  highest  moral  and  intellectual  energies,  while 
exposing  littleness  and  meanness  to  contempt  inevitable  and 
unutterable.  It  has  special  temptations,  and  exquisite  trials ; 
but  also  resplendent  rewards  for  the  great  and  true-hearted, 
who,  resisting  those  temptations,  and  enduring  those  trials, 
turning  to  neither  the  right  hand  nor  the  left,  nor  poorly 
fainting  by  the  way,  hold  on  to  the  end. 

1  1  Com.  172,  note  (n).  2  Hudibras,  P.  III.  e.  2. 
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Student,  throbbing  with  the  worthy  desire  of  distinction ! 
have  you  adequately  reflected  on  the  step  you  are  about  to 
take,  iu  committing  yourself  to  the  brilliant  but  arduous 
struggles,  the  precarious  fortunes,  of  the  Bar  ?  Fixing  your 
dazzled  eye  on  the  prizes  glittering  at  the  goal,  have  you 
then  glanced  round  the  throng  of  your  competitors  at  the 
starting  post,  all  eager  and  hopeful  as  yourself  perhaps  most 
of  them  at  least  your  equals,  in  trained  strength  and  agility, 
and  some,  startling  your  confident  self-reliance  and  self-love, 
by  the  suspicion  that  they  are,  and  that  greatly,  your  supe- 
riors ?  Sobered,  perhaps,  by  the  glance  you  have  taken, 
but  by  no  means  disposed  pusillanimously  to  withdraw  from 
the  race,  look  again  toward  the  goal :  have  you  considered 
well  the  length  of  the  course  ?  And  eyeing  more  keenly 
the  prizes  which  first  attracted,  do  you  perceive  that  they 
differ  from  each  other,  even  as  one  star  differeth  from  another 
star  in  glory?  There,  behold  the  Gbeat  Seal!  Well, 
friend,  eye  it  steadily  1  Why  should  you  sigh,  in  dismay 
and  despair  ?  So  has,  before,  you,  sighed  many  a  man,  who 
has,  nevertheless,  afterwards  surprised  his  friends,  as  much- 
as  disconcerted  his  enemies,  and  gained  that  dazzling  central 
prize — ^that  star  of  the  first  magnitude  1  Then  there  are 
others,  stars  of  the  second,  and  of  succeeding  degrees  of 
magnitude,  some  of  them  come  into  sight  scarce  a  day  or 
two  ago  ; .  some  glistening  afar  off ;  others  nearer,  of  lesser 
magnitude,  but  very  numerous,  and  which  may  be  regarded 
as  telescopic  stars,  visible  to  only  the  assisted  eye  of  modest 
enterprise. 

The  legal  hemisphere,  however,  has  not  even  yet  been 
swept ;  for  there  is  the  galaxy  of  Private  Practice,  ensur- 
ing its  possessor  more  or  less  of  social  position,  influence, 
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fortune,  and  reputation,  even  enabling  him  at  the  same 
time,  to  disregard  all  minor  offices  and  employments,  and 
fix  his  strong  aspiring  eye  on  the  stars  of  only  the  first  and 
superior  magnitudes.  But,  behold,  saith  the  perplexed  stu- 
dent— where  are  we  ?  Suddenly,  as  it  were,  attracted  from 
a  race-course,  into  the  Heavens  1  "Well,  certainly,  quoth 
his  Mentor,  it  would  appear  so  ;  and  the  apparent  confusion 
of  metaphor,  may  be  regarded  as  due  to  the  disturbing  in- 
fluence of  The  Grandeur  of  the  Law.  Such  is  the  awe-im- 
pressing title  of  a  work^  by  a  recent  learned  and  laborious 
writer,  evidently  subdued  by  contemplating  the  Peers  who, 
or  whose  ancestors,  have  filled  the  judicial  seat  in  England  I 
He  reverently  enumerates  :  Dukes,  3  ;  Marquises,  7  ;  Earls, 
32  ;  Viscounts,  1 ;  Barons,  35  :  in  all,  78  : — a  number 
which  has  been  augmented  during  the  last  fifteen  years  to 
eighty-four.^ 

One  of  the  most  distinguished  names  in  our  legal  annals 
is  that  of  whom  the  reader  has  already  heard — Sir  John 
Fortescue,  ancestor  of  one  of  the  aforesaid  proud  Earls, 
Chief  Justice  and  Chancellor  of  Henry  VI. :  and  in  that 
famous  treatise  which  has  been  already  quoted,^  he  says  to 
the  Prince,*  with  whom  he  is  conversing,  "  I  think  it  is  no 
less  a  peculiar  blessing,  that  from  amongst  the  judges  and 
their  offspring,  more  Peers  and  great  men  of  the  realm 
have  risen,  than  from  any  other  profession  or  estate  of  men 
whatsoever  ;  who  have  rendered  themselves  wealthy,  illus- 
trious, and  noble  by  their  own  capacity,  conduct,  and  appli- 
cation :  although  the  merchants  are  more  in  number  by 
some  thousands,  and  some  of  them  excel  in  riches  all  the 
judges  put  together."     The  opening  passage  of  the  Preface 

1  The  Grrandeur  of  the  Law :  or,  the  Legal  Peers  of  England ;  Tvith  Sketches 
of  their  Professional  Career,  by  Edward  Foss,  Esq.,  1843.  This  is  a  little 
sketch,  the  title  of  which  Mr.  Foss  says  (Preface,  p.  xi.),  is  borrowed  from  a 
laborious  predecessor  in  1684. 

2  Lord  Truro,  C;  Lord  Cranworth,  C;  Lord  St.  Leonards,  C;  Lord  Chelms- 
ford, C;  Lord  Wensleydale ;  and  Lord  Eingsdown  — The  three  Dukes  re- 
ferred to,  are  Norfolk,  Devonshire,  Manchester;  the  seven  Marquises  are, 
"Winchester,  Townshoiid,  Salisbury,  Exeter,  Camden,  Aylesbury,  Bristol.  To 
the  list  of  Earls  must  be  added  two,  EUenborough  and  Cottenham. 

s  De  LaudibuB,  c.  51. 

*  Bdwai'd  Prince  of  Wales,  son  of  Henry  TI.,  dming  his  exile. 
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to  "  The  Grandeur  of  the  Law"  is  so  pertinent  to  the  pre- 
sent purpose,  that  it  is  here  presented  to  the  student : 

"  Few  fathers  have  devoted  their  sons  to  the  study  of  the 
law,  without  a  latent  hope,  and  perhaps  a  more  confident 
expectation  than  would  bear  expression,  that  they  would 
attain  the  highest  honors  of  the  profession  ;  and  still  fewer 
sons  have  commenced  their  legal  career,  without  forming  a 
sanguine  prospect  of  a  brilliant  termination.  Indeed,  it 
will  not  be  too  much  to  say,'  that,  even  in  maturer  years, 
the  unsuccessful  barrister,  pondering  in  his  solitary  chamber 
over  his  infrequent  briefs j  which  come  '  like  angels'  visits, 
few,  and  far  between,'  can  scarcely  refrain  in  his  day-dream 
from  picturing  a  more  prosperous  futurity,  in  which  he  sees 
himself  dressed  in  the  ermine,  and  seated  on  the  Bench. 

"  These  ambitious  anticipations,  though  necessarily 
doomed  to  frequent  disappointment,  are  not  to  be  ridiculed 
or  discouraged,  for  the  aspirations  of  the  active  mind  often 
produce  the  excellence  which  leads  to  distinction  :  and  it  is 
one  of  the  glories  of  this  country,  that,  unlike  other  lands, 
where  nobility  is  never  conferred  out  of  a  certain  grade, 
there  is  no  position,  however  humble,  no  individual,  how- 
ever obscure,  excluded  from  competing  for  the  honors  and 
emoluments  of  the  State.  If  his  talents  are  prominently 
exhibited,  if  his  learning  is  extensive,  and  his  integrity  and 
honour  are  unquestionable,  all  remembrance  of  what  his  ances- 
tors were,  is  lost  in  the  contemplation  of  what  he  is.  It  has 
been  no  uncommon  occurrence  that  the  son  of  the  most 
ignoble  parent  has  been  raised  to  the  peerage,  and  by  his 
own  character  and  attainments  has  graced  the  dignity. 

"  It  will  not,  therefore,  it  is  presumed,  be  deemed  an  un- 
interesting inquiry,  not  only  to  those  who  are  connected 
with  the  law,  but  to  those  also  who  are  proud  of  their  coun- 
try, to  trace  among  the  present  members  of  the  House  of 
Peers,  the  number  of  those,  by  whom,  or  by  whose  ances- 
tors, the  judicial  seat  in  England  has  been  filled.  It  may, 
perhaps,  also,  not  be  without  its  efiect  in  exciting  the  indus- 
trious scholar  to  a  prosecution  of  his  labors,  by  exalting  the 
study  in  which  he  is  engaged,  and  by  exhibiting  to  his  view. 
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as  a  possible  reward  for  his  perseverance,  an  object  of  legiti- 
mate ambition." 

Let  'not  the  student,  however,  be  so  idly  fascinated  by 
this,  the  bright  side  of  the  picture,  as  to  suppose  that  it  has 
no  dark  sidel  Let  him  even  credit  himself,  justly,  with 
the  possession  of  superior,  or  even  first-rate  powers,  and 
every  disposition  to  use  them  with  discretion  and  deter- 
mination :  still  must  be  whispered  in  his  ear  the  mournful 
saying  of  the  Royal  preacher,  /  returned,  and  saw  under  the 
sun,  that  the  race  is  not  to  the  swift,  nor  the  battle  to  the  strong, 
neither  yet  bread  to  the  wise,  nor  yet  riches  to  men  of  under- 
derstanding,  nor  yet  favour  to  men  of  shill?-  There  are 
causes  in  operation  which  paralyse  the  strongest  nerves  : 
there  is  a  ho'pe  deferred  which  maketh  the  heart  sick,''  of  those 
who  have  never  been  able  to  obtain  a  fair  start  in  the  race  ; 
or,  having  once  had  it,  have  afterwards  been  distanced  or 
thrown  out  by  the  caprice  and  neglect  of  others,  or  from 
physical  powers  imequal  to  the  heavy,  unceasing  demand  on 
them :  from  deficient  pecuniary  resources  :  from  haughty 
impatience,  or  morbid  sensitiveness,  leaving  them  soured  in 
temper,  and  broken  in  spirit, — consciously  neglected  and 
forgotten, — prostrate,  and,  as  it  were,  crushed  under  the 
foot  of  favoured  mediocrity  and  unscrupulousness  1  Pro- 
fessional discomfiture  at  the  Bar,  moreover,  has  this  specially 
tantalising  and  mortifying  incident, — that  so  much  failure 
lies  close  to  so  much  success,  whether  well  or  ill  deserved. 
Without  pursuing  this  painful  topic  further,  let  the  student 
look  calmly  at  both  the  bright  and  dark  side  of  the  picture ; 
being  in  the  meantime  assured,  that  contemplating  the 
prizes  of  the  Bar,  and  his  own  likelihood  of  obtaining 
them,  is  really  but  a  small  part  of  the  subject  with  which 
.he  has  now  to  deal,  if  he  desire  to  be  regarded  as  a  student 
of  superior  pretensions,  and  promise.  That  to  which  he 
must  direct  his  serious  attention,  is  the  intellectual  and 
moral  character,  attributes,  and  requirements  of  the  science 
or  profession  of  Advocacy.     It  deals  with  the  moral  and 

1  Bcclesiastes,  ix.  11. 

2  Prov.  xiii.  12     The  wise  man.  adds,  however,  but  wlien  the  desire  eometli, 
it  is  a  tree  of  life.    Id.  ib. 
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material  interests  of  every  individual  in  the  comnaunity, 
from  the  Sovereign  on  the  throne,  down  to  the  inmate  of  a 
Poor  House :  under  circumstances  affording  incessant  and 
subtle  temptation  to  do  wrong,  as  well  as  opportunities  for 
exhibiting  the  noblest  qualities  of  our  nature.  The  finest 
intellect,  illuminated  by  the  purest  conscientiousness,  has 
here  ample  scope  for  action  :  but  so,  also,  have  the  most 
powerful  faculties,  though  darkened  by  the  absence  of 
honour  and  religious  principle.  .  Well,  indeed,  is  it  said  by 
Sir  William  Blackstone,  that  "  the  law  is  a  science  which 
distinguishes  the  criterions  of  right  and  wrong  ;  which 
teaches  to  establish  the  one,  and  prevent,  punish,  or  redress  the 
other  ; — which  employs,  in  its  theory,  the  noblest  faculties 
of  the  soul,  and  exerts,  in  its  practice,  the  cardinal  virtues 
of  the  heart :  a  science  which  is  universal  in  its  use  and  ex- 
tent, accommodated  to  each  individual,  yet  comprehending 
the  whole  community."^  Every  imaginable  modification 
of  right,  and  every  shade  of  wrong,  or  infraction  of  right, 
arising  out  of  the  endlessly  varying  interests,  exigencies, 
and  transactions  of  mankind, — incessantly  presents  itself  to 
the  lawyer's  eye,  challenging  the  prompt  and  precise  appli- 
cation of  appropriate  modes  of  vindication,  and  redress.  Is 
it  a  light  matter,  then,  to  encounter  the  study  and  practice 
of  Juripsrudence — a  science  which,  in  the  language  of  the 
great  Edmund  Burlie,  "  is  the  pride  of  the  human  intellect : 
a  science  which,  with  all  its  defects,  redundancies,  and 
errors,  is  the  collected  reason  of  ages,  combining  the  prin- 
ciples of  eternal  justice,  with  the  infinite  variety  of  human 
concerns  ?"  Very  little  reflection  must  surely  suffice  to  sat- 
isfy a  thoughtful  student,  of  the  gravity  of  such  an  under- 
taking as  he  meditates  ;  the  acquiring  such,  and  so  inuch, 
knowledge,  and  the  means  of  using  it  under  circumstances, 
of  peculiar  difficulty.  Let  him  by  no  means,  however,  be 
disheartened.  "  Our  profession,^'  said  one  of  its  bright  or- 
naments,'-^ "is  generally  ridiculed  as  being  dry  and  uninter- 
esting: but  a  mind,  anxious  for  the  discovery  of  truth  and 
information,  will  be  amply  rewarded  for  its  toil  in  investi- 

1  Comm.  27.  *  Mr.  Dunning,  afterwards  Lord  Ashburton. 
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gating  the  origin  and  progress  of  a  jurisprudence,  which  has 
the  good  of  the  people  for  its  basis,  and  the  accumulated 
wisdom  and  experience  of  ages  for  its  improvement." 
Listen,  again,  to  another  celebrated  man,i  describing  his 
first  impressions  of  legal  study  :  "  I  have  just  begun  to  con- 
template the  stately  edifice  of  the  laws  of  England — '  the 
gathered  wisdom  of  a  thousand  years,'  if  you  will  allow  me 
to  parody  a  line  of  Pope.  I  do  not  see  why  the  study  of 
the  law  is  called  dry  and  unpleasant ;  and  I  very  much  sus- 
pect that  it  seems  so  to  those,  only,  who  would  think  any 
study  unpleasant,  which  required  a  great  application  of  the 
mind,  and  exertion  of  the  memory."  Plere  also,  again, 
Edmund  Burke,  characterising  the  law  "  as,  in  his  opinion, 
one  of  the  first  and  noblest  of  human  sciences  :  one  which 
does  more  to  quicken  and  invigorate  the  understanding, 
than  all  the  other  kinds  of  learning  put  together.^ 

The  profession  of  the  Bar  is  usually  adopted  at  a  period 
of  life  when,  if  at  all,  a  sober  and  manly  judgment  on  such 
a  matter,  may  be  looked  for.  Listen  to  the  teaching  of  a 
sagacious  old  lawyer  of  1675.  The  ensuing  paragraph  is 
equally  characteristic  and  instructive,  and  every  whit  as  ap- 
plicable in  1859,  as  in  1675.''  "  Many,  applying  themselves 
to  the  study  of  the  law,  without  due  and  serious  consideration 
of  the  qualifications  such  a  student  ought  to  be  furnished 
withal,  have  missed  of  that  content  and  delight  which  are 
ti'easured  therein  ;  and  instead  thereof,  have  met  with  trouble 
and  vexation  of  spirit,  judging  it  to  be  studii,  non  sui  mor- 
bum,  an  inseparable  incident  to  this  study  ;  thinking  it  uuat- 
tainable  and  full  of  difficulty,  because  they  are  not  qualified 
for  the  same ;  according  to  that  of  Seneca,  Multis  rebus  inest 

1  Sir  William  Jones. 

2  He  adds,  howevev,  "  but  it  is  not  apt,  except  in  those  who  are  happily 
born,  to  open  and  liberalise  the  minj,  exactly  in  the  same  proportion :"  an  ob- 
servation "worthy  of  being  borne  in  mind,  for  its  weighty  truth. 

3  The  sight  of  the  Latin  quotations  with  which  the  following  passage  is  so 
profusely  studded,  may  remind  the  reader  of  a  remark  of  Sir  Thomas  Browne, 
almost  equally  applicable  to  his  own  writings  :  "  and  indeed,  if  eleganoie  still 
proceedeth.  and  Enghsh  pens  maintain  that  stream  we  have  of  late  observed 
to  flow  from  many,  we  shall,  within  few  years  [ho  was  writing  in  1G46]  he  fain 
to  learn  Latin  to  understand  English,  and  a  work  will  prove  of  equal  facility 
in  either."    Pseud.    Epidem. — Epist.  to  the  Reader. 
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magnUudo,  non  exnatura  sua,  sed  ex  debilitate  nostra.  And 
certainly  it  cun  be  no  otiierwise,  where  any  imdertake  a  pro- 
fession inviia  Minerva  (as  we  say),  when  both  their  genius 
and  qualifications  check  them  in  their  choice.  For  those 
things  delight  every  man,  and  those  only  which  are  Oketa 
TTJ  (pvaei,  as  the  philosopher  speaks,  suitably  fitted  and  accom- 
modated to  their  genius  and  frame  of  nature. 

It  is  for  the  thoughtful  student,  or  his  provident  friends, 
to  consider  whether  he  bei  physically  or  mentally  equal  to 
such  wear  and  tear  as  this,  or  even  to  anything  approaching 
it,  for  ten  months  in  the  year,  and  that,  too,  year  after  year. 
What  can  be  more  wretched  than  to  enter  on  such  a  career, 
and  when  the  sunbeams  of  success  are  beginning  to  shine 
upon  him,  be  obliged  to  withdraw,  and  "  turn  his  pale  face 
to  the  wall"?  How  often  does  a  man  hold  desperately,  and 
fainting  on,  from  reasonable  fear  of  '  losing  his  connection,'^ 
where  a  year's  intermission  might  have  prolonged  his  life  : 
which,  indeed,  would  never  have  been  endangered,  had  he 
but  selected  a  calmer  walk  of  the  profession,  or  even  another 
profession  where  a  frail  constitution  may  nurse  itself  and  hus- 
band its  energies  !  Let  not  the  student,  on  the  other  hand, 
yield  to  chimerical  apprehensions,  of  themselves  disabling  him 
from  any  pursuit  in  life.  If  conscious  that  he  has  but  too  much 
real  ground  for  caution,  that  caution  let  him  exhibit,  by  con- 
sulting his  health  ;  by  moderation  in  living,  and  in  studying; 
by  avoiding  scenes  of  dissipation,  as  he  would  places  swarming 
with  deadly  snakes  :  and  with  God's  blessing,  he  may  tran- 
quilly pass  through  many  a  storm,  into  dignified  repose  and 
security — 

"  the  chair-days  of  most  reverend  age." 
Nothing  can  sustain  the  burthen  of  extensive  or  at  lest 
of  first  rate  practice,  but  a  good  constitution,  gradually 
strengthened  and,  so  to  speak,  case-hardened  by  early  and 
systematic  care.  But,  it  may  be  asked,  is  not  all  this  common 
to  other  professions,  especially  that  of  physic  ?  No.  At  the 
Bar,  the  lungs  are  incessant  and  often  severe  exercise  ;  the  con- 
suming fire  of  excitement  is  ever  kept  up  by  eager  contests, 

1  See  the  author's  of  the  life  of  his  late  most  learned,  able,  and  aooomplished 
fi-iendj  Sir  John  William  Smitli.     "  Miscellanies."  tit.  "  John  WilUam  Smith." 
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about  matters  often  themselves  exciting ;  against  eager  ri- 
vals/ under  the  stimulus  and  pressure  of  constant  publicity, 
and  the  hope  and  prospect  of  advancement  and  distinction. 
How  can  this  co-exist  with  wealtness — a  predisposition,  per- 
haps hereditary,  to  disease  in  the  lungs,  in  the  brain,  or  other 
vital  organ  ?  Yet  it  may  be  said,  how  rarely  one  hears  of 
unfortunate  cases  of  this  description,  especially  among  the 
foremost  members  of  the  profession  1  There  are,  however, 
more  FoUetts,^  in  this  respect,  than  the  public  is  aware  of : 
besides  which,  it  may  be  fairly  said,  that  those  on  whom  the 
student's  eye  is  fixed  so  anxiously,  could  not  have  reached, 
or  retained,  their  high  position  unless  favoured  with  a  strong 
constitution.  If  such  comparison  be  allowed — those  who 
have  been  able  to  stand  so  long  in  the  flames,  may  safely  be 
pronounced  fire  proof  I  May  these  friendly  cautions,  how- 
ever now  spurned  with  an  impatient  incredulity,  by  the  eager 
forensic  aspirant,  never  be  recalled  amidst  the  sad  scenes 
of  a  sick  chamber — by  one  drooping  in  premature  decay ! 
But  must  these  dismal  and  dismaying  apprehensions,  it  may 
be  again  asked,  sei-ve  in  all  cases  to  seal  the  lips  of  eloquence, 
consigning  a  Cicero  to  inglorious  obscurity  and  silence?  By 
no  means  !  How  many  have  rashly  adopted  and  clung  to 
the  Bar,  who  might  have  adorned  the  pulpit,  or  even,  after 
due  and  safe  delays,  the  senate  ?  Who  might  long  have 
distinguished  themselves  in  any  other  elevated  walk  of  life, 
than  that  which  they  had  selected  so  unwisely,  and  unfortu- 
nately ?  How  many  might  have  adorned  the  ranks  of  litera- 
ture and  philosophy,  transmitting  to  posterity  a  distinguished 
reputation,  had  they  not  rashly  plunged  into  the  dead  sea — 
for  such,  to  them,  it  may  prove — of  law,  to  be  instantly  and 
ingloi'iously  extinguished  1  Supposing,  however,  and  incli- 
nation towards  the  Bar  cannot  be  overcome,  let  it  be  yielded 
to  discreetly  :  by  passing,  for  instance,  with  every  attention 

1  "  If  you  give  way 
Or  edge  aside  from  the  direct  forth-right, 
Like  to  an  enter'd  tide  they  all  rush  by 
And  leave  you  hindmost." 

Troilus  and  Cressida,  Act  III,  Scene  3. 
2    See  the  author's  sketch  of  the  Life  of  Sir  'William  FoUett,  in  "MisoeUa- 
nies." 
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paid  to  health,  a  lengthened  Chamber-novitiate.  Mora  dat 
vires.  In  this  comparative  repose,  frail  physical  powers 
may  rally,  and  so  far  make  head  against  morbid  tendencies, 
as  even  at  length  to  justify  gradually  and  cautiously  adventur- 
ing on  the  more  formidable  scenes  of  forensic,  or  parliamen- 
tary life. 

Has  the  student,  again,  adequate  pecuniary  resources, — 
such  as  will  ensure  him,  for  a  reasonable  period  of  study 
and  probation,  mental  tranquility,  and  enable  him  to  avoid 
compromising  the  credit  of  the  Bar  ?  This  is  a  topic  of  a 
practical  nature,  delicate  and  difficult  to  be  dealt  with.  Few 
questions,  indeed,  could  be  asked,  the  answer  to  which  would 
be  looked  for  with  livelier  anxiety,  by  those  whom  it  con- 
cerns ;  and  it  is  felt  that  to  deter  by  too  high,  or  tempt  by 
too  low,  an  estimate  of  the  requisite  expenditure,  would  be 
equally  censurable;  productive  of  serious  injury  in  either 
case,  and  unavailing  regrets  and  mortification.  The  attempt, 
however,  will  be  made,  to  supply  trustworthy  information, 
to  those  who  may  reasonably  expect  it,  from  a  work  of  this 
description. 

The  late  Lord  Abinger  declared  his  deliberate  opinion  to 
be,  that  no  one  ought  to  come  to  the  Bar  ^  who  did  not  pos- 
sess an  independent  income  of  300?.  a  year  ;  but  now-a- 
days,  such  a  requirement  would  generally  be  regarded  as 
unreasonable  and  mischievous.  It  might  render  the  Bar 
equally  select,  and  incapable ;  excluding,  as  it  would,  a  large 
class  of  able  and  promising  young  men,  whose  severe  self- 
denial  would  make  even  a  third  of  that  sum  suffice,  and  with 
it,  at  length,  triumphing  over  every  obstacle,  distance  him 
who  had  enjoyed  teu  times  their  humble  resoui'ces.  It  can- 
not, on  the  other  hand,  be  doubted,  that  entering  an  Inn  of 
Court  with  really  inadequate  means,  entails  an  amount  of 
hindrance,  and  suffering,  to  which  no  man  of  only  ordinary 
prudence  ought,  however  ambitious,  to  expose  himself.  How 
can  such  an  one,  let  him  reflect,  give  himself  up,  heart  and 
soul,  to  his  exacting  studies  ?     How  can  he  be  expected  to 

1  The  author  believes  that  Lord  Abinger  even  went  so  far,  as  to  hold  that  a 
person  should  be  prevented,  by  legislative  enactment,  from  coming  to  the  Bai-, 
if  not -possessed  of  the  income  specified  in  the  text. 
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do  so,  while  harassed  by  importunate  claimants,  whom  he 
can  neither  pacify,  postpone  nor  satisfy  ?  If  a  student  thus 
circumstanced  be  a  man,  however  rash,  of  sensibility  and 
honour,  distress  distracts  his  attention,  and  enfeebles  his 
faculties  ;  he  sits,  so  to  speak,  with  a  mill-stone  hanging 
from  his  neck,  perhaps  surrounded  by  those  who,  with  no 
such  incumbrance,  cheerful,  "  with  all  appliances  and  means 
to  boot,"  are,  as  he  feels  with  bitterness  and  alarm',  hourly 
distancing  him  in  the  acquisition  of  professional  knowledge. 

Since  only  so  short  an  interval  as  three  years  elapses,  at 
present,  between  entering  an  Inn  of  Court  and  being  called 
to  the  Bar,  does  not  ordinary  prudence  dictate  the  inquiry, 
Have  I,  or  can  I  command,  funds  to  support  me  during 
those  critical  three  years  ?  And  how  shall  I  stand  when 
those  years  have  elapsed,  and  those  funds  are  exhausted  ? 
Am  I  then  to  betake  myself  dismally  to  borrowing,  and 
from  that  moment  become  a  slave  ?  Or  shall  I  be  able,  by 
the  honourable  use  of  my  pen,  or  othei'wise,  to  sustain  my- 
self during  the  trying  period  of  anxiety  and  suspense  on 
which  I  must  calculate,  before  beginning  to  derive  support 
from  the  practice  of  my  profession  ?  Or  am  I  content  to 
shut  my  eyes  on  a  threatening  future,  and  idiot-like  trust  to 
"  the  chapter  of  accidents  ?  " 

One  of  very  limited  means,  is  apprised  that  his  first  out- 
lay will  be  of  4:01,  or  thereabouts,  for  the  stamps  and  other 
expenses  attendant  on  being  entered  at  an  Inn  of  Court ;  and 
that  he  must,  if  not  a  graduate  of  one  of  the  recognised 
Universities,  deposit  the  sum  of  100?.  by  way  of  caution 
money.  If  he  choose  to  dine  every  day  in  the  Hall  of  the 
Inn,  during  the  four  terms,  it  will  cost  him  137.;  but  half  that 
sum  will  sufiice,  if  he  choose  to  dine  only  so  many  times  as 
constitute  "keeping  his  term."  He  cannot  do  real  justice  to 
himself,  without  appropriating  200,  or,  at  the  lowest,  150 
guineas  during  the  ensuing  three  years,  for  fees  to  the  gentle- 
men in  whose  chambers  he  is  to  see  the  practice  of  the  pro- 
fession. No  prudent  and  experienced  adviser  would  sanc- 
tion dispensing  with  chamber  tuition,  nor,  consequently,  dis- 
carding this  considerable  but  well-disposed  item  of  expen- 
diture.    Then  the  student  must  live,  though  as  economically 


Outline  or  NECESSAEr  Expendituee.  49 

as  he  may  feel  to  be  necessary.  A  set  of  chambers  in  one  of 
the  four  Inns  of  Court,  amply  sufficient  for  his  purpose,  may 
be  obtained  at  as  low  a  rental  as  25?.;  and  for  little  more  than 
that  sum  they  may  be  adequately,  though  modestly,  furnished. 
Taking  all  these  things  into  account,  a  student  cannot  expect 
to  live  in  London,  even  practising  severe  economy,  under 
150?.  a  year.  But  if  he  be  in  earnest,  this  he  can  do,  and 
maintain  the  status  of  a  studious  gentleman.  To  such  an  one, 
Inn-of-Court  life  is  very  pleasant.  He  has  access,  as  has  been 
seen,  at  all  hours  of  the  day  to  the  gardens  of  his  Inn,  and 
may  spend  his  whole  days,  in  the  amply-stored  libraiy,  with 
every  convenience  and  comfort  at  his  command.  He  has  a 
seat  in  the  magnificent  Temple  Church,  or  the  Chapels  of  the 
other  two  Inns.  When  eligible  to  be  called  to  the  Bar,  if  he 
have  deposited  his  100?.  on  entering  the  Inn,  he  will,  provided 
he  have  regularly  paid  his  commons'  bill,  receive  back  from 
15?.  to  20?.,  the  residue  being  absorbed  by  the  stamp  fee  of  50?., 
and  other  necessary  expenses.  Once  called  to  the  Bar,  the  pro- 
fession has  no  further  pecuniary  claims  on  him,  except  trifling 
annual  "dues,"  varying  in  the  different  Inns,  between  1?.  and 
2?.  or  31,  He  may  also  continue  to  dine,  as  long  as  he  pleases, 
and  with  great  comfort,  every  day  during  Term,  for  the  sum  it 
had  cost  him  before.  Whether  he  will  be  content,  awhile,  with 
the  modest  chambers  in  which  he  commenced  his  forensic 
career,  or  engage  others,  is  a  matter  for  himself  to  determine. 
A  clerk  can  hardly  be  procured  for  less  than  five  to  six 
shillings  a  week,  nor  a  laundress  under  10?.  a  year.  The 
nucleus  of  a  Law  library  may  be  set  down  at  40?.  or  50?.;  and 
from  4?.  to  10?.  a  year  will  supply  the  current  Reports,  and  an 
occasional  book  of  Practice.  A  wig  and  gown  cost  about  8?., 
and  an  objectionable  item  of  2?.  or  3?.  a  year,  consists  of  rob- 
ing-room  fees.  Thus  equipped,  and  starting  thus,  the  future 
Chancellor  or  Chief  Justice  may  continue  to  live  with  as 
severe  simplicity  and  economy  as  he  pleases.  If  he  select 
the  Common  Law  Bar,  he  must  make  up  his  mind  to  a  some- 
what serious  item  in  respect  of  Sessions  and  Circuit, — depend- 
ing on  the  number  and  frequency  of  the  one,  and  the  extent 
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and  distance  of  the  other.^  Roughly  estimated,  this  head  of 
expense  will  be  from  801.  to  lOQI.  a  year ;  and  it  is  saved,  of 
course,  by  him  who  selects  the  Equity  department  of  the 
profession.  Guided  by  these  few  plain  hints,  let  him  who  is 
fortunate  enough  to  possess,  or  who  can  safely  depend  upon 
being  supplied  with  funds  sufficient  to  secure  g,  "  start "  in  the 
profession,  still  ponder  his  future.  Let  him  steadily  contem- 
plate the  disagreeable  contingency  of  failing,  after  a  fair  trial, 
perhaps  painfully  protracted,  to  secure  a  livelihood  at  the  Bar. 
He  may,  by  that  time,  have  become  unable  to  turn  to  another 
calling :  friends  and  opportunities  may  have  disappeared,  and 
he  may  have  lost  heart.  Sad,  indeed,  will  it  be,  then  to  find 
no  reserve  ;  nothing  to  fall  back  upon :  middle  age,  so  far  from 
brightening  with  realised  hopesand  expectations,  only  darken- 
ing with  disappointment  and  apprehension .  Surely,  it  should 
be  regarded  as  a  friendly  voice  which  whispers,  be  wise,  and 
be  wise  in  time  1 

And  that  same  friendly  voice  is  again  heard  gently  asking 
of  one  confident,  and  panting  with  eagerness,  at  the  thresh- 
old of  the  bar — Have  you  a  fair  and  reasonable  prospect 
of  introduction  to  business  ?  Do  not  at  once  leap  into  a 
Foal's  Paradise,  and  place  a  delusive  reliance  on  the  very 
civilest  assurances  of  future  support.  Alas,  what  broken 
reeds  they  are  generally  found  1  Promises  of  this  sort  are 
made  in  a  moment,  forgotten  in  a  moment ;  and  when  the 
time  for  performance  has  arrived,  three  or  four  years  after- 
wards, the  most  plausible  reasons  can  be  given,  accompanied 
by  honied  expressions  of  regret,  for  non-performance.  "It 
is  so  unfortunate  !  If  it  had  but  been  two  years — or  even  a 
year  ago—"  and  so  forth.  The  reasons  are  profuse,  satis- 
factory, and  so — sickening  I  "Whatever  be  his  talents  and 
acquirements,  and  however  justifiable  a  reliance  on  proffered 
assurances  of  support,  the  student  is  warned  that  he  must, 
so  to  speak,  lay  in  an  ample  stock  of  fortitude  and  patience. 
Years,  perhaps  even  many  years,  may  elapse,  before  his  op- 
poi'tunity presents  itself.     Even  so  it  is  now,  as  it  was  in 


1  It  must  be  borne  in  mind  that  considerable  alterations  ai'e  likely  to  be 
effected  in  the  existing  circuit  arrangements. 
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the  days  of  Eoger  North.  "  This  length  of  time  in  the  ap- 
proaches  to  practice,  must  be  endured,"  he  says :  "for  what 
inconvenience  is  it,  wh&n  a  man  has  once  f/rmly  dedicated  his 
whole  life  to  the  law  f  If  any  good  fortune  invites  to  any  steps 
forwarder — there  he  is  to  embrace  the  opportunity  ;  if  not,  he 
caunot  be  secure  of  moderate  success  in  the  profession,  but 
by  entering  by  proper  means,  and  not  per  saltum,  leaping 
over  hedge  and  ditch  to  come  at  it.  An  egg  may  have 
more  than  its  natural  heat,  but  will  hatch  or  be  addle ; 
therefore  let  the  motions  be  rather  phlegmatic  than  mer- 
curial— for  'tis  a  true  saying,  '  soon  ripe,  soon  rotten.'  "^ 
When  Boswell  told  Dr.  Johnson  that  he  intended  trying 
his  fortunes  at  the  English  Bar,  "You  must  not,"  said  the 
great  man,  "  indulge  too  sanguine  hopes,  should  you  be 
called  to  the  Bar.  I  was  told  by  a  very  sensible  lawyer, 
that  there  are  a  great  many  chances  against  any  man's  suc- 
cess in  the  profession  of  the  law, — the  candidates  are  so 
numerous  ;  and  those  who  get  large  practice  so  few."  "  He 
said,"  continues  his  attendant,  "  it  was  by  no  means  true 
that  a  man  of  good  parts  and  application  is  sure  of  having 
business  ;  though  he,  indeed,  allowed,  that  if  such  a  man 
could  but  appear  in  a  few  causes,  his  merit  would  be  known, 
and  he  would  get  forward  ;  but  the  great  risk  was,  that  a 
man  might  pass  half  hie  life-time  in  the  courts,  and  never 
have  an  opportunity  of  showing  his  abilities."^  This  is  as 
true  in  1859,  as  it  was  in  1777.  In  the  tedious  interval 
which  must  elapse  between  preparation  and  employment, 
will  be  required  all  the  young  lawyer's  fortitude  and  phi- 
losophy. He  must  be  content  to  "  bide  his  time" — to  "  cast 
his  bread  upon  the  waters,  to  be  found"  only  "  after  many 
days."  He  must  never  give  up  ;  he  must  not  think  of 
slackening  his  exertions,  thankless  and  unprofitable  though 
they  seem  to  be.  Does  he  imagine  his  to  be  the  only  un- 
watered  fleece  ? — Let  him  consider  the  multitude  of  his 
competitors,  and  the  peculiar  obstacles  which,  in  the  legal 
profession,  serve  to  keep  the  young  man's  "  candle,"  be  it 
never  so  bright,  so  long,  "  under  a  bushel."     How  many, 

1  Discourse,  &o.,  pp.  34-35.  2  BoBwell's  Life  of  Johnson,  chapter  Ix. 
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with  pretensions  vastly  superior  to  his  own,  are  still  pining 
in  undeserved  obscurity,  after  years  of  patient  and  profound 
preparation  1  It  is  impossible  to  disguise  this  sad  fact ;  it 
would  be  cruel  and  foolish  to  attempt  it.  The  student  of 
great  but  undiscovered  merit,  will  sometimes  be  called  upon, 
his  heart  aching,  but  not  with  ignoble  envy  ! — to  give  his 
laborious  and  friendly  assistance  to  those  who,  immeasur- 
ably his  inferiors  in  point  of  ability  and  learning,  are  rising 
rapidly  into  business  and  reputation,  through  accident, 
through  conneKion, — it  may  be,  even,  through  undue  and 
unfair  advantage  and  favour.  This,  also,  the  student  must 
learn  to  bear  !  He  must  repress  the  sigh,  force  back  the 
tear,  and  check  the  indignant  throbbings  of  his  heart, 
while,  in  the  sad  seclusion  of  unfrequented  chambers, 
or  the  sadder  seclusion  of  crowded  courts,  he  watches 
year,  perhaps,  after  year  passing  over  him,  "  each  leaving — 
as  it  found  him."  'Tis  a  melancholy  but  a  noble  struggle 
to  preserve,  amid  trials  such  as  these,  his  equanimity — "  in 
patience  to  possess  his  soul."  Let  him  neither  desert,  how- 
ever, nor  slumber  for  a  moment  at  his  post.  "In  this  lot- 
tery," it  has  been  well  observed,^  "the  number  of  great 
prizes  will  ever  bear  a  small  projjortion  to  the  number  of 
competitors.  You,  or  any  of  your  contemporaries,  may  or 
may  not,  in  the  end,  have  the  very  prize  on  which  you  fixed 
your  eye  at  the  onset ;  but  can  he  ever  have  it,  who  takes 
his  ticket  out  of  the  wheel,  before  the  prize  is  likely  to  be 
draion  ?  For  our  comfort,  however,  in  this  lottery  of  the 
profession,  there  are  comparatively  but  few  blanks,  if,  in- 
deed, there  be  strictly  any.  The  time  and  labour  we 
employ,  which  may  be  considered  as  the  price  of  our  tickets, 
must  always  produce  useful  knowledge  ;  though  the  knowl- 
edge that  is  acquired  may  not  be  attended  with  the  profit 
or  eminence  which  we  expected." 

There  seldom  yet,  said  a  great  judge,  has  been  an  able 
and  determined  man  who  really  did  justice  to  the  law,  to 
whom  it  did  not,  in  turn,  at  one  time  or  another,  amply  do 
justice.     His  success  is  sometimes  as  sudden,  as  splendid  and 

1  Wynne's  Eunomus.    Dialogue  II. 
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permanent.  Names  could  be  easily  mentioned,  of  those 
who  knew  scarce  a  year's  interval,  between  an  income  of  two 
or  three  hundred  pounds,  and  as  many  thousands,  a-year.  In 
a  inoment,  in  the  twinkling  of  an  eye,  the  desolate  dark- 
ness is  dissipated  ; ,  the  portals  of  wealth,  popularity,  and 
power,  are  thrown  open ;  and  he  does  not  walk,  but  is  in  a 
manner  thrust  onward  into  their  radiant  regions.  JVon  it, 
sed  fertur.  For  all  this  he  is  fully  prepared  ;  the  '•  viginti 
annorum  lucubrations  "  bear  him  up,  under  the  most  unex- 
pected accumulation  of  business,  and  enable  him  calmly  to 
take  advantage  of  this  "occasion  sudden."  Patient  and 
modest  merit,  may  be  assured  that  friendly  eyes  are  more 
frequently  observing  it,  though  they  have  to  penetrate 
through  the  shadows  of  long-continued  and  undeserved  neg- 
lect, than  the  possessor  of  that  merit  may  suspect.  Some 
time  ago,  a  gentleman  at  the  Bar,  of  high  personal  charac- 
ter, refined  and  accomplished  mind,  and  solid  professional 
acquirements,  but  scarcely  ever  employed  in  business,  was 
greatly  surprised,  one  afternoon,  by  receiving  a  letter  from 
a  profoundly  learned  Lord  Chancellor,  offering  him  certain 
valuable  promotion.  "I  had  no  personal  knowledge  of 
him,  and  question  whether  I  had  even  seen  him,"  said  the 
Chancellor  to  a  friend,^  who  assured  him  of  the  satisfaction 
with  which  the  appointment  had  been  received  at  the  Bar," 
"  but  I  knew  his  labors,  and  appreciated  the  learning  and 
talent  they  showed.  It  is  'true  that  I  never  saw  his  name  in 
the  Eeports,  as  arguing  cases,  but  I  determined  to  do  what 
I  could  for  him,  whenever  I  had  the  opportunity."  "No 
one  was  more  surprised  than  he  was."  "  Well  he  might  be. 
Neither  he  applied  to  me,  nor  any  one  on  his  behalf  It 
was  entirely  my  own  doing,  and  very  happy  I  was  to  do  it. 
I  have  always  kept  my  eye  on  modest  men  of  neglected 
merit  at  the  Bar." 

Finally,  let  the  student  strive  to  form  a  fitting  conception 
of  the  dignified  and  important  duties  which  he  seeks  -to 
undertake.  To  his  keeping,  are  from  time  to  time  entrusted 
the  most  delicate  and  momentous  affau-s  and  interests  of  all 

1  The  author  of  this  work. 
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classes  of  society  : — entrusted  to  his  honour,  his  discretion, 
his  experience,  ability,  and  learning,  with  a  confidence 
which  ought  never  to  prove  misplaced.  His  fitness,  or 
unfitness  for  such  a  trust,  is  open  to  the  observation  of  all. 
Qui  in  excelso  OBtatem  agunt,  eorum  facta,  cuncii  mortales 
novere.^  He  aspires,  in  due  time,  to  occupy  the  seat  of  jus- 
tice, and  that  with  a  purity,  with  a  grace,  with  a  dignity 
which  shall  be  recognised  and  applauded  by  all.  In  such 
an  exalted  position,  for  such  ennobling  responsibilities,  what 
novitiate  can  be  too  long,  or  too  severe  ?  But  who  is 
sufficient  for  these  things  f  He  who  will  commence  his 
career  in  the  spirit  exhibited  by  a  great  man,  the  glory  of 
English  letters,  Samuel  Johnson  ;  who  once  meditated 
devoting  himself  to  the  study  of  the  law,  and  has  left  on 
record^  a  prayer,  worthy  of  being  engraved  on  the  memory, 
and  the  heart,  of  every,  student  of  the  law  : — 

"Almighty  God,  the  giver  of  wisdom,  without  whose 
help  resolutions  are  vain,  without  whose  blessing  study  is 
ineflfectual,  enable  me,  if  it  be  Thy  will,  to  attain  such 
knowledge  as  may  qualify  me  to  direct  the  doubtful,  and 
instruct  the  ignorant ;  to  prevent  wrongs,  and  terminate 
contentions :  and  grant  that  I  may  use  that  knowledge 
which  I  shall  attain,  to  Thy  glory,  and  my  own  salvation, 
for  Jesus  Christ's  sake.     Amen."^ 


1  SaUust  De  BeU.  Cat.  LI.  2  26th  September,  1765. 

3  Boswell'B  Johnson,"  chap,  xviii. 
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CHAPTER  V. 

students : 

Theie  Chaeactees,    Objects,  Peetensions,   and 
Peospeots. 

The  varied  throng  of  candidates  for  admission  to  the 
Bar,  will  be  found,  perhaps,  separable  into  three  classes : 
and  when  this  has  been  done,  we  shall  be  enabled,  by  look- 
ing more  distinctly  into  the  characters  and  objects  of  each, 
to  form  a  just  estimate  of  their  respective  pretensions,  and 
prospects.  It  is  proposed  to  devote  this  chapter  to  such  an 
enquiry  ;  shortly  suggesting  what  each  individual  has  to 
expect,  and  what  not ; — what  to  learn,  and  what  to  unlearn. 

The  first  class  comprises  those  who  may  for  convenience'- 
sake,  be  styled  merely  nominal,  or  amateur  students  ;  the 
second,  those  who  seek  to  qualify  themselves  for  the  duties 
of  the  legislature,  or  magistracy  ;  the  last,  those  who  purpose 
becoming  actual  practitioners.    Of  these,  then,  in  their  order. 

I. — The  class  of  merely  nominal,  or  amateur  law  stu- 
dents, consists  of  those  who  become  such,  simply  from  a 
desire  to  attach  themselves  formally  to  one  of  the  learned 
professions,  but  with  no  intention  of  ever  practising  ;  with 
no  necessity,  indeed,  for  doing  so.  Many  of  these  belong 
to  the  highest  classes  of  society,  and  have  ho  other  object  in 
view,  than  amusement  and  quasi  occupation,  before  coming 
into  the  full  possession  of  their  fortunes.  Need  it  be  said 
that  such  are  always  welcome,  and  even  valuable,  additions 
to  the  society  of  the  Bar  ? 

Many  young  gentlemen,  not  of  this  highest  class,  enter, 
or  are  sent  to,  the  Bar,  as  others  into  the  army,  navy,  or 
perhaps  the  church— purely  to  say  that  they  belong  to  it ; 
and  are  influenced  in  doing  so,  seldom  by  any  other  feeling 
than  that  of  indolence  or  indifference.  Some,  to  be  sure, 
contrive  to  gratify  their  vanity,  and  that  of  weak  relatives  and 
friends,  by  the  hope  of  hearing  themselves  sometimes  spoken 
of  as  "  tlie  learned  gentleman  ;"  and  feel  asmuch  satisfaction  in 
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being  able  to  assume,  at  will,  the  grave  imposing  vesture  of 
comisel,  as  others  experience  in  wearing  the  gay  and  dash- 
ing uniform  of  the  soldier.  They  are  Certainly  entitled,  by 
this  means,  to  a  good  seat  in  the  courts,  when  interesting 
trials  are  on ;  and  to  go  the  circuit,  and  share  its  excite- 
ment, frolics,  and  variety.  It  is  not,  in  short,  a  very  expen- 
sive way  of  securing  a  pleasant,  and  sometimes  eminent 
acquaintance  ;  of  purchasing,  as  it  were,  a  free  admission, 
both  before  and  behind  the  scenes,  to  the  entertainments  of 
the  legal  theatre  !  A  few  of  these  gentry  there  may  be,  fore- 
casting enough  to  autieipate  the  possibility  of  their  present 
means  not  always  enabling  them  to  continue  the  life  of  a 
fine  gentleman ;  and  that  it  may  therefore  be  advisable  to 
secure  a  chance  of  employment  at  the  Bar,  if,  unfortunately, 
there  should  ever  be  a  necessity  for  it.  They  will  be  pos- 
sessed, certainly,  of  long  standing  1  and  will,  besides,  no 
doiibt !  find  it  as  easy  to  assume  business  habits,  and  acquire 
legal  knowledge  when  needful,  as  their  wig  and  gown  I 
Chambers  will  thus  be  a  shelter  from  the  pitiless  pelting  of 
the  storm  of  poverty  I  They  will  be  found,  iu  the  esti- 
mation of  some  few  other  members  of  the  class,  constituting, 
it  is  hoped,  a  small  minority,  delightfully  calculated  for 
wine-parties,  as  well  as"  hiding-places  from  inquisitive  rela- 
tives, and  impertinent  creditors.  If  overcome  with  excite- 
ment, at  any  of  those  vivid  scenes  of  enjoyment  which  a 
London  life  afibrds,  they  can  retreat  to  chambers  at  a 
moment's  notice,  bar  the  outer  door,  and  sleep  off  a  debauch 
in  sacred  silence ! 

"  '  Ifeinpe  hoc  assidue  1 — jam  clanini  mane  fenestras 
Intrat,  et  angustaa  extentUt  lumine  rimas.' 
'  Stertimus,  indomitum  quod  despumare  Falemum, 
Suffioat — quinta  dum  linea  tangitur  umbra.' 
'  Bn,~quid  agia  1  sieoas  insana  canionla  messes 
Jamdudum  coquit ! — *     *  '  TJerumne  ?    Itane  f 
'Jam liber,  et  bioolor  positis  membrana  capillis 
Inque  manus  chai'tse,  nodosaque  venit  arundo. 
Tunc  queritnr,  orassus  oalamo  quod  pendeat  humor : 
KTigra  quod  infusa  vanesoat  sepia  lymph  a : 
Dilutas  queritur  geminet  quod  fistula  guttas. 
0,  miser ! — inque  dies  ultra  miser  I' "  1 

1  Pers.  Sat.  III. 
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Never  need  this  sort  of  student  be  at  a  loss  for  an  account 
of  himself,  when  questioned  by  one  pleased  to  thidk  him- 
self entitled  to  receive  one.  Is  he  absent  from  his  cham- 
bers ?  He  is  at  those  of  the  pleader,  or  barrister,  under 
whom  he  studies  I  Is  he  not  there  ?— He  is  gone  down  to 
court,  at  either  Westminster,  Lincoln's  Inn,  or  Guildhall,  to 
hear  a  great  cause  tried,  or  argued,  in  which  he  has  drawn 
the  pleadings.  Is  he  not  to  be  found  there?  He  has 
returned,  indefatigable  man,  to  his  chambers,  there  to  digest 
the  legal  acquisitions  of  the  day  I 

II.-7-The  second  class  of  students  is  a  select  and  distin- 
guished one,  consisting  almost  exclusively  of  those  young 
men  of  rank  and  fortune  who,  l)orn  to  an  exalted  station,, 
and  not  satisfied  with  barely  occupying  it,  are  inspired  with 
the  proud  ambition  of  adorning  that  station  :  who,  if  a  pro- 
fessional allusion  may  be  pardoned,  will  not  inherit,  but 
purchase  greatness. 

"  Honotirs  happiest  thrive 

"When  rather  from  oiir'aots  we  them  derive 
Than  our  foregoers." 

Duly  appreciating  the  importance  of  the  duties  ere  long  to 
devolve  upon  them,  they  are  nobly  anxious  to  qualify  them- 
selves for  filling  worthily  the  important  office  of  magis- 
trates, or  sustaining  the  more  splendid  responsibilities  of 
legislators  and  statesmen ;  by  obtaining,  if  so  disposed,  and 
capable,  that  from 'which  much  may  be  hei'eafter  expected, 
a  thorough  and  comprehensive  knowledge,  both  theoretically 
and  practically,  of  the  country's  constitution,  and  of  the 
legal  relations,  rights,  and  duties  of  civil  life.  To  the  para- 
mount importance  of  acquiring  such  knowledge,  all  the 
greatest  and  wisest  men  have  borne  testimony.  The  Em- 
peror Justinian  ^  thus  at  the  close  of  the  Proemium  to  hia 
"Institutes,"  addressed  the  noble  youth  of  his  dominions, 
for  whose  use  he  had  caused  those  Institutes  to  be  pre- 
pared. 

1  Summa  Hague  opo,  et  alarci  studio,  has  leges  nostras  aceipite :  et  vos- 
metipsos  sic  eruditos  ostendite,  ut  spes  vol  pulcherimma  foveat,  toto  legitimo 
opere perfecto,  posse  etiam  nostram  rempublicam,  in  parWbus  ejus  vohis  cre- 
dendis,  guTiernari."— Justin,  in  Proem.  Inst.  [Dated  the  21st  Koy.,  a.  d. 
533.] 
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"  Receive,  then,  these  our  laws,  and  address  yourselves  at 
once  to  the  study  of  them,  with  cheerful  energy.  Show 
yourselves  such  proficients  that,  having  thoroughly  mas- 
tered them,  you  may  justly  cherish  the  brightest  hopes  of 
bearing  a  part  in  the  government  of  your  country,  and  ac- 
quitting yourselves  with  honour,  in  the  offices  which  may 
be  entrusted  to  you." 

One  of  the  constitutions  of  our  own  King  Alfred,  ex- 
pressly required  that  his  nobility  should  be  instructed  in 
the  laws.^ 

Without  this  knowledge,  indeed,  a  man  will  advacf  e  but 
empty  and  contemptible  pretensions  to  exercise  the  func- 
tions of  a  statesman,  or  a  legislator.  He  will  be  really  a 
cypher  in  either  house  of  Parliament ;  he  cannot,  creditably 
to  himself,  or  safely  for  the  country,  even  vote,  on  questions 
of  the  true  nature  of  which  he  is  ignorant — those  questions 
continually  relating  to  the  administration  of  the  law,  and 
proposed  changes  in  it,  of  magnitude.  What  but  an  in- 
glorious mute  can  such  an  one  be,  on  great  constitutional 
questions,  often  started  as  suddenly,  as  the  interest  they  ex- 
cite is  universal  ?  He  cannot  prepare  himself  fitly  as  either 
listner  or  speaker,  for  such  occasions  as  these,  at  a  minute's 
notice  ;  and  then  he  will  bitterly  realise  the  want  of  those 
careful  leisurely  acquisitions  of  early  .years,  which  he  sees 
telling  so  powerfully  in  favour  of  their  provident  possessors  ! 
Whatever  may  be  attributable  to  structural  defects  in  the 
legislature,  which  it  seems  at  once  as  ready  to  recognise  as 
impotent  to  remedy,  it  cannot  be  doubted  that  legislative 
action  sufiers  seriously  from  the  defective  training  of  its 
members.  What  a  difference  would  now  be  visible,  if  every 
member  of  either  house  of  Parliament  possessed  a  fair 
knowledge  of  the  actual  condition,  and  practical  working 
of  our  laws  !  knowledge,  too,  attainable  with  greater  ease 
than  m;iy  be  supposed.  A  single  year,  well  spent,  in  the 
chambers  of  an  able  practitioner  of  the  law,  would  prove 
of  incalculable  service  to  the  future  les-islator,  and  invest 
his  parliamentary  duties  with  great  and  enduring  interest. 

1  Maoquesn's  "  Practice  of  the  House  of  Lords/'  2,  note  b. 
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He  would  there  see  how  law  really  acts  upon  the  concerns 
of  life,  in  all  its  relations,  coming  home  to  the  business  and 
bosom  of  the  entire  community;  why  it  should  be  altered, 
and  how  the  alteration  should  be  eflfected — without  being 
forced  to  take  all  such  matters  upon  trust. 

Our  physicians  dare  not  attempt  to  administer  the  simplest 
physic,  our  surgeons  to  perform  the  commonest  operations 
on  the  human  body,  without  having  first  learned  the  differ- 
ence between  diseased  and  healthy  structure  and  function — 
without  having  seen  and  studied  all  its  inward  parts,  devot- 
ing to  the  most  secret  and  minute,  their  profoundest  atten- 
tion ;  but  our  state  physicians  will  administer  the  most 
potent  medicines,  our  state  surgeons  perform  the  most  cap- 
ital oderations,  without  having  even  effected  to  learn  the 
plainest  principles  of  state  medicine,  pathology,  or  surgery, 
or  devoted  a  single  moment  to  dissection  I  What,  then,  can 
they  be,  in  plain  terms,  but  impudent  and  presumptuous 
quacks  ?     And  what  is  to  become  of  the  state  patient  ? 

Properly  to  discharge  the  duties  of  the  magistracy,  requires, 
in  our  days,  much  more  legal  knowledge,  and  readiness  in 
using  it,  than  have  hitherto  been  too  frequently  deemed 
sufficient.  The  jurisdiction  of  magistrates  has  been  enor- 
mously extended,  and  is  now  of  a  very  multifarious  char- 
acter ;  and  although  they  have  recently  been  surrounded 
with  valuable  safeguards  against  vexatious  and  malicious 
challenges  of  their  exercise  of  authority,  any  errors  in  law, 
committed  by  them  in  their  summary  jurisdiction,  are  now, 
as  we  have  seen,  liable  to  be  questioned  and  rectified,  and 
even  at  their  own  cost,  before  a  superior  tribunal,  at  the  in- 
stance of  the  party  injuriously  affected  by  the  miscarriage. 
For  such  things  frequently  to  occur,  would  not  be  creditable 
to  a  magistrate  ;  but  how  is  he  to  avoid  them,  if  ignorant 
of  the  very  elements  of  law — of  the  leading  principles  of 
evidence,  for  instance,  and.  the  construction  of  statutes?  Is 
he  content  to  be  a  mere  tool  in  the  hands  of  the  magistrates' 
clerk  ?  Is  he  indifferent  to  the  humiliating  rebuff  of  a  sharp 
pettifogger,  who  repeatedly  catches  him  tripping  ?  And 
does  he  view  with  complacency  the  increasing  tendency  to 
supersede  his  order,  by  paid  lawyers — that  is,  by  stipendiary 
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magistrates  ?^  It  is,  however,  of  much  more  moment  to  the 
public,  than  to  the  magistrate  himself,  that  he  should  be 
properly  qualified  for  the  duties  which  are  generally  the 
object  of  a  legitimate  ambition  ;  since  an  ignorant,  can 
hardly  fail  of  being  an  unjust  judge,  and  may  inflict  griev- 
ous injustice,  unconsciously — except  where  his  errors  are 
exposed,  often  with  great,  but  not  unjust  severity  by  a  vigi- 
lant press. 

Whether,  therefore,  with  a  view  to  qualification  for  the 
legislature  or  the  magistracy,  let  the  class  of  students  now 
under  consideration  enter  the  profession,  with  cheerful  resolu- 
tion to  undergo  its  honourable  and  invigorating  discipline. 
They  will  find  it  not  only  the  true  and  only  source  of  con- 
stitutional learning,  but  the  finest  school  for  talent,  perhaps. 


1  The  case  of  The  King  v.  Borrow  (3  Bam.  &  Aid.  433),  is  one  both  inter- 
esting and  important  to  Justices  of  the  Peace.  A  Eule  for  a  oriminal  in- 
formation against  a  Lancashire  magistrate,  for  alleged  misconduct  in  the 
exercise  of  his  office,  was  discharged  with  costs  :  and  in  the  oarefolly  consid- 
ered judgment  of  tlie  Court,  delivered  by  Lord  Tenterden,  'C.  J.,  occurs  this 
instructive  passage.  "  The  application  is  made  against  a  gentleman  who  is 
one  of  that  class  of  persons  to  whom  this  country  is  under  as  great  obliga- 
tions, as  this  or  any  other  nation  is,  or  ever  was,  to  any  members  of  its  com- 
munity : — I  speak  of  the  gentlemen  residing  in  the  diflferent  parts  of  England, 
who  act  in  the  execution  of  His  Majesty's  Commission  of  the  Peace,  and  who 
gratuitously  devote  a  great  portion  of  their  time,  and  bestow  much  valuable, 
but  often  thankless  labour,  in  the  administration  of  many  branches  of  the  law ; 
and  among  others,  in  most  of  the  early,  and  in  many  of  the  mature  stages  of 
our  oriminal  jurisprudence.  In  this  most  valuable  class,  many  persons  are 
found  who  possess  a  sound  knowledge  of  the  law,  united  with  the  most  use- 
ful and  extensive  practical  information.  They  ai'e  called  upon  in  many  cases 
of  a  difficult,  and  in  many  of  a  delicate  kind,  and  are  in  general  addressed  by 
those  who  apply  to  them  with  the  respect  that  is  due  to  their  station  and 
character.  The  present  case  affords  an  unusual,  if  not  a  solitaiy  instance,  of 
address,  in  the  language  of  demand  and  menace.  They  are,  indeed,  like 
every  other  subject  of  this  kingdom,  answerable  to  the  law  for  the  faithful 
and  upright  discharge  of  their  trust  and  duties.  But  whenever  they  have 
been  challenged  upon  this  head,  either  by  way  of  Indictment,  or  application 
to  this  Court  for  a  criminal  information,  the  question  has  always  been,  not 
whether  the  iiot  done,  might,  upon  fuU  and  mature  investigation,  be  found 
strictly  right,  but  from  what  motive  it  had  proceeded ;  whether  from  a  dis- 
honest, oppressive,  or  corrupt  motive,  under  which  description  fear  and  favour 
may  generally  be  included,  or  from  mistake  or  error.  In  the  former  case 
alone,  they  have  become  the  objects  of  punishment.  To  punish  as  a  oriminal 
any  person  who,  in  the  gratuitous  exercise  of  a  public  trust,  may  have  fallen 
into  en'or  or  mistake,  belongs  only  to  the  despotic  raler  of  an  enslaved  people, 
and  is  wholly  abhorrent  from  the  jurisprudence  of  this  Idngdom." 
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in  the  world.  Infinite  pride,  conceit,  and  pedantry,  are 
rubbed  off  in  a  single  month's  friction  of  its  fearless  rivalry  ; 
and  a  volatile  temper  may  have  here  its  besli,  and  perhaps 
latest  chance  of  being  sobered  and  settled  into  business 
habits.  "  Goe  now,  yee  worldings,"  says  old  Bishop  Hall, 
"  and  insult  over  our  palenesse,  our  needinesse,  our  neglect. 
Yee  could  not  be  so  jocund,  if  you  were  not  ignorant ;  if 
you  did  not  want  knowledge,  you  could  hot  overlooke  him 
that  hath  it :  for  me,  I  am  so  farre  from  emulating  you,  that 
I  professe  I  had  as  lieve  be  a  bruit  beast  as  an  ignorant  rich 
man.  How  is  it,  then,  that  those  gallants  which  have  priv- 
ilege of  blond  and  birth,  and  better  education,  doe  so  scorn- 
fully turne  off  these  most  manly,  reasonable,  noble  exercises 
of  scholarship  ?  An  hawke  becomes  their  fist  better  than  a 
booke  ;  no  dog  but  is  at  better  companion."^ 

The  professira,  it  is  repeated,  opens  wide  its  arms  to  re- 
ceive these  visitors,  but  reasonably  expects  them,  in  return, 
to  exalt  it  in  public  estimation,  not  by  the  bare  fact  of  their 
having  belonged  to  it,  but  by  exhibiting  proofs  of  the  high 
culture  they  have  received, — of  thrar  having  left  it  wiser 
and  better  men  than  they  bad  entered  it.  Should,  however, 
any  aristocratic  idler  now  enter  that  profession,  with  a  view 
of  discovering  only  a  ready  access  to  place  and  sinecure,  he 
may  be  assured  that  he  will  find  himself  mistaken.  The 
time  for  that  sort  of  speculation,  is  for  ever  gone  by.  What- 
ever disposition  may  have  existed  at  any  time,  to  create  and 
dispense  such  patronage  as  is  thus  sought  for,  the  vigilance 
of  the  Bar,  and  the  fearless  vigilance  of  the  Press,  render 
success  in  such  attempts,  a  task  of  daily  increasing  difficult3\ 
Legal  office,  of  any  kind,  can  now  be  rarely  obtained,  or  at 
least  retained,  by  any  one  who  is  not  able  personally  to  dis- 
charge its  duties ;  and  in  order  to  do  so,  the  candidate  must 

"Doff  his  spai-kliiig  cloak,  and  fall  to  'vrork, 
With  peasant  heaat  and  arm ;" 

forget,  for  a  while,  splendid  connections,  fastidious  tastes, 
and  fashionable  life,  and  enter  himself  in  the  third  or  work- 
ing class.     Nor  let  him  fancy  that  in  doing  this,  he  is  "  con- 

1  "  Epist.  to  Mr.  Matt.  Milward." 
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descending  to  men  of  low  estate."  He  is  entering  a  stern  re- 
public,  in  coming  to  the  Bar.  Nothing  will  suffer,  in  its  per- 
petual collisions,  but  a  preposterously  short-sighted  pride,  and 
leprosy  of  "  exclusiveness."  No  magnificent  airs  of  puppy- 
ism and  presumption  will  be  tolerated,  there.  "I  confesse 
I  cannot  honour  blond  without  good  qualities ;  nor  spare  it 
with  ill,"  quoth  the  same  stern  old  bishop  already  quoted. 
"There  is  nothing  that  I  more  desire  to  be  taught,  than 
what  is  TRUE  NOBILITY :  what  thanke  is  it  to  you  that  you  are 
born  well  ?  If  you  could  have  lost  this  privilege  of  nature, 
I  feare  you  had  not  been  thus  farre  noble :  that  you  may  not 
plead  desert,  you  had  this  before  you  were ;  long  ere  you 
could  either  know  or  prevent  it ;  you  are  deceived  if  you 
think  this  any  other  than  the  body  of  gentility :  the  life  and 
soule  of  it  is,  in  nobler  and  vertuous  .disposition,  in  gallant- 
nesse  of  spirit  without  haughtinesse,  without  insolence,  with- 
out scorneful  overlinesse :  shortly,  in  generous  qualities,  car- 
riage, actions.  See  your  error,  and  know  that  this  demean- 
our doth  not  answer  an  honest  birth."  ^ 

III. — The  third  class  comprises  all  those  who  enter  the 
profession  with  a  view  to  becoming  practitioners ;  and  this 
class  it  may  be  well  to  subdivide.  First  in  order  are  Univer- 
sity-men, especially  those  from  far-famed  Oxford  and  Cam- 
bridge, where  some  have  greatly  distinguished  themselves. 
Hear  Lord  Coke,  himself  a  Cambridge  man,^  on  the  advan- 
tage of  University  education,  as  exemplified  by  "our  great 
master,"  Littleton  :  "By  this  argument,  logically  drawn  a 
divisione,  it  appeareth  how  necessary  it  is  that  our  student 
should  (as  Littleton  did)  come  from  one  of  the  Universities 
to  the  studie  of  the  common  law,  where  he  may  learne  the 
liberall  arts,  and  especially  logick ;  for  that  teacheth  a  man, 
not  only  by  just  argument  to  conclude  the  matter  in  ques- 
tion, but  to  discerne  between  truth  and  falsehood,  and  to 
use  a  good  method  in  his  studie,  and  probably  to  speak  to 


1  Ep.  vi. — "A  Complamt  of  the  Mis-education  of  our  Gentry." 

2  He  was  a  member  of  Trinity  College,  Cambridge,  but  left  without  taking 
any  degree.  "He  always,  in  after  life,  spoke  with  gi'atitude  and  reverence 
of  his  Alma  Mater. "—hord  Campbell's  "Lives  of  the  Chief  Justices,"  vol.  i., 
p.  241-2. 
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any  legal  question,  and  is  defined  thus :  Didlectica  est  sdentia 
probabtltter  de  quovis  themate  disserendi,  whereby  it  appeareth 
how  necessary  it  is  for  our  student."  ^ 

It  needs  not,  however,  the  authority  of  either  Littleton  or 
Coke,  to  establish  the  proposition  that  a  solid  University  edu- 
cation is  the  best  possible  introduction  to  the  profession  of 
the  Bar.  Who  will  doubt  it  ?  And  let  any  one  disposed  to 
do  so,  be  pointed  to  the  highest  places  in  the  profession,  for 
generations — for  ages — at  this  moment — and  he  will  see 
them  tenanted  by  the  Sons  of  Cani  and  Isis,  equally  distin- 
guish at  the  Bar,  and  on  the  bench. 

"  Foreigners  often  ask,"  said  Mr.  Canning,  in  one  of  his 
parliamentary  speeches,  "  by  what  means  an  uninterrupted 
succession  of  men,  qualified  more  or  less  eminently  for  the 
performance  of  united  parliamentary  and  official  duties,  is 
secured  ?  First,  I  answer  (with  the  prejudices,  pei'haps,  of 
Eton  and  Oxford),  that  we  owe  it  to  our  system  of  public 
schools  and  universities.  From  these  institutions  is  derived 
(in  the  language  of  the  prayer  of  our  collegiate  churches), 
'  a  due  supply  of  men  fitted  to  serve  their  country  both  in 
Church  and  State.'  It  is  in  the  public  schools  and  universi- 
ties that  the  youth  of  England  are,  by  a  discipline  which 
shallow  judgments  have  sometimes  attempted  to  undervalue, 
prepared  for  the  duties  of  public  life.  There  are  rare  and 
splendid  exceptions,  to  be  sure ;  but  in  my  conscience  I 
believe,  that  England  would  not  be  what  she  is,  without  her 
system  of  public  education,  and  that  no  other  country  can 
become  what  England  is,  without  the  advantages  of  such  a 
system." 

Perhaps  it  may  be  safely  said  that  those  who  have  distin- 
guished themselves  in  mathematics  are  coBteris  pai'ibus,  best 
adapted  for  the  Bar  :  but,  in  fact,  both  classic  and  mathema- 
tician, have  undergone  such  systematic  discipline,  and  at- 
tained such  a  degree  of  intellectual  superiority,  as  must  dis- 
arm Law  of  its  terrors.  He  who  has  been  accustomed  to 
wrestle  with  Newton  and  La  Place,  to  wind  his  way  through 
the  mazes  of  algebraic  calculation,  and  work  out  the  pro- 

1  Co.  Litt..235,  b. 
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fouiidest  problems  of  a  "  rigid  and  infallible  geometry,"  need 
not  fear  to  be  turned  aside  by  the  subtleties  and  complexities 
of  law.  Logic  so  masterly  as  his,  what  difficulties  can  with- 
stand, what  multiplicity  distract  ?  If,  indeed,  the  bow  have 
not  been  over-bent, — the  mind  and  body  paralysed  by  an 
excessive  strain, — men  such  as  these  commence  their  legal 
career  under  the  happiest  auspices.  There  are,  however,  one 
or  two  matters  worthy  of  their  consideration.  They  will  find 
that  a  vigorous  and  consummately  trained  intellect  is  not, 
alone,  a  passport  to  success.  Business  habits  must  be  ac- 
quired— promptitude,  decision,  ducility ;  the  power  of  think- 
ing, amid  the  hubbub  of  the  world,  on  the  spur  of  the  moment, 
without  having  to  retire,  in  order  to  marshal  the  thoughts  ; 
in  a  word,  to  use  the  language  of  Lord  Bacon,  there  must  be 
made  "  all  possible  endeavour  to  frame  the  mind  to  be  pliant, 
and  obedient  to  occasion.'''^  It  may  be,  also,  that  the  acquisi- 
tion of  much  practical  information,  necessary  to  fit  men  for 
dealing  with  affairs,  has  been  altogether  neglected.  Then, 
again,  let  it  be  borne  in  mind,  by  one  intending  to  apply 
himself  to  Court  practice,  that  he  must,  with  the  utmost 
assiduity,  cultivate  the  art  of  public  speaking.  "  Reading 
may  make  a  full  man,  and  writing  a  correct  one,"  says  Lord 
Bacon,  "  but  it  is  speaking  only,  that  maketh  a  ready  man." 
Let  it,  lastly,  be  remarked,  that  in  quitting  the  brilliant  scene 
of  academic  distinction,  the  swell  of  excitement  and  exulta- 
tion ought  to  be  allowed  to  subside  as  quickly  as  possible  :  for 
with  an  Inn  of  Court  commences  that  to  which  all  that  has 
gone  before  is  preliminary  and  preparatory  only : — the  strug- 
gle with  men — the  real  battle  of  life.  The  first  man  of  his 
year  at  Oxford  or  Cambridge,  must  be  content  to  propose  to 
himself  a  considerable  interval  of  severe  labour,  during  which" 
he  will  be  lost  to  the  eye  of  public  observation,  and  the  voice 
of  applause.  Let  him  assui-e  himself,  however,  that  during 
this  blank  interval  of  disappearance  from  the  surface,  he  is 
but  diving  beneath,  anon  to  reappear  with  the  pearl  which 
he  has  been  seeking.     Thus  only  can  he  justify  the  high 

1  "  Advancement  of  Learning." 
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expectations  of  others,  and  realise  the  proud  hopes  he  is  justi- 
fied in  cherishing. 

Secondly.  Those  who  come  to  the  Bar,  after  a  novitiate 
passed  in  an  attorney's  ofEce,  are  of  late  years  greatly  increased 
in  number  ;  and  if  possessed  of  certain  great  advantages  in 
respect  ot  professional  connexion,  have  also  to  contend  with 
no  inconsiderable  disadvantages.  "  Making  due  allowance," 
says  Sir  William  Blackstone,^  "  for  one  or  two  shining 
exceptions,  experience  may  teach  us  to  foretel,  that  a  lawyer 
educated  to  the  Bar  in  subservience  to  attornies  and  solici- 
tors, will  find  he  has  begun  at  the  wrong  end.  If  practice 
be  the  whole  he  is  taught,  practice  must  also  be  the  whole  he 
will  ever  know.  If  he  be  uninstructed  in  the  elements  and 
first  principles  upon  which  the  rule  of  practice  is  founded,  the 
least  variation  from  established  precedents  will  totally  dis-. 
traot  and  bewilder  him  :  ita  lex  scripta  est,  is  the  utmost  his 
knowledge  will  arrive  at :  he  must  never  aspire  to  form,  and 
seldom  expect  to  comprehend  any  arguments  drawn  a  priori, 
from  the  spirit  of  the  laws,  and  the  natural  foundations  of 
justice."  The  Commentator  wrote  this  in  1753,  when  a  state 
of  things  existed  difierent  from  that  in  1859  ;  for  the  attor- 
nies and  solicitors  of  the  present  day  have  acquired  great 
credit,  from  their  zealous  and  successful  efforts  to  promote 
a  scientific  study  of  the  law,  by  the  younger  members  of 
their  own  body.  Still,  a  lengthened  experience  of  the  roii- 
tine  of  an  attorney's  office,  is  apt,  so  to  speak,  to  encrust  the 
mind  with  technicalities,  rather  than  inspire  it  with  princi- 
ples. "  By  strictly  adhering  to  form,"  observes  the  cele- 
brated Lord  Kames,  "  without  regarding  substance,  law, 
instead  of  a  rational  science,  becomes  a  heap  of  subterfuges 
and  inconveniences,  which  tend,  sensibly,  to  corruptive  mor- 
als of  those  who  make  the  law  their  profession."*  The  know- 
ledge of  such  a  tendency,  ought  surely  to  suggest  commensu- 
rate efforts  to  counteract  it,  by  the  expansive  study  of  princi- 
ples. Several  years'  sojourn  in  an  attorney's  office,  is  apt, 
moreover,  to  induce  a  neglect  of  that  general  knowledge, 
without  which  it  is  discreditable  and  dangerous  to  come  to 

1  1  Com.  S2.  2  "  Hist.  Law  Tr."  p.  54. 
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the  Bar.  To  remedy  this  serious  defect,  requires  great  judg- 
ment, as  well  as  pains  and  perseverance.  Let  those  about 
to  take  "the  bold  step  from  an  attorney's  office,  to  the  Bar, 
never  forget  that  they  will  have  to  associate  and  contend  with 
many  of  the  ablest  and  inost  highly-educated  men  in  the 
country. 

Let  them  not,  however,  expect  to  be  encountered,  by  the 
best  class  of  gentlemen  at  the  Bar,  otherwise  than  with  frank- 
ness and  friendship,  so  long  as  they  exhibit  gentlemanly  con- 
duct and  strict  integrity  and  honour.  A  vulgar,  selfish,  and 
unscrupulous  use  of  their  great  adventitious  advantages,  how- 
ever, justly  entails  galling  contempt  and  dislike.  It  were 
as  futile  as  unjust,  to  discountenance  an  attorney's  clerk,  or 
even  an  attorney  himself,  in  yielding  to  the  promptings  of 
an  honourable  ambition,  and  trying  his  fortunes  at  the  Bar. 
Its  ranks  at  present  contain  numbers  of  this  class  who  are  a 
credit  to  it, — whose  personal,  social,  and  professional  conduct 
may  challenge  keen  scrutiny  :  and  the  possessors  of  such  ad- 
vantages may  surely  reckon  on  that  scrutiny,  and  regard  it 
as  neither  unjustifiable  nor  unreasonable. 

Thirdly.  Many  come  to  the  Bar,  purposing  to  become 
practitionei-s,  who  belong  to  neither  of  the  two  sections  into 
which  this  class  is  divided — they  have  had  no  University 
education,  nor  have  belonged  to  the  other  branch  of  the  pro- 
fession. Many  of  these,  nevertheless,  have  reaped  the  great- 
est benefit  from  private  education,  and  bring  well-disciplined 
and  powerful  intellects  to  bear  upon  the  study  and  practice 
of  the  profession  ;  while  others  have  lost  the  advantage  of 
early  education,  trying  to  atone  for  previous  neglect,  or 
compensate  for  the  absence  of  opportunities,  by  self  educa- 
tion. To  do  this  while  studying  for  the  Bar,  is  certainly  an 
arduous  undertaking  ;  but  what  cannot  be  accomplished,  by 
God's  blessing  on  well-ordered  industiy,  and  talent  ?  Some 
have  quitted  other  professions  or  callings  in  life,  into  which 
they  had  been  thrust  reluctantly,  or  which,  from  subsequent- 
ly contracted  dislike,  or  any  other  cause,  they  have  resolved 
to  quit,  in  order  to  try  their  fortune  in  a  more  ambitious 
walk  of  life.  No  man,  in  fact,  is  prevented  from  taking 
that  step,  who  can  persuade  two  Barristers  to  certify  to  the 
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Benchers  of  one  of  the  Inns  of  Court,  that  "they  believe 
him  to  be  a  gentleman  of  respectability,  and  a  proper  per- 
son to  be  admitted  a  member  of  the  society."  The  Benchers 
must  rely  upon  the  personal  honour  and  discretion  of  those 
who  think  fit  thus  to  certify  ;  but  often  institute  inquiries 
oF  their  own,  when  it  may  appear  necessary.  To  such  an 
extent,  indeed,  are  carried  this  freedom  and  facility  of  ac- 
cess to  the  English  Bar,  that  a  complaint  on  this  score  is 
scarcely  ever  heard  of ;  but  a  number  of  disqualifying  sit- 
uations of  much  higher  order  are  carefully  specified  in  the 
regulations  of  the  various  Inns,  having  for  their  object  to 
secure  as  far  as  practicable,  the  purity  and  respectability 
of  the  Bar.  Nothing,  however,  can  be  more  undesirable  in 
this  matter,  than  to  lay  down  any  rule,  excluding  humble 
respectability.  The  Bar  is  believed  at  this  moment  to  num- 
ber in  its  ranks  many  more  then  one  individual,  who  strug- 
gled to  it  from  a  very  obscure  position,  and  are  now  deserv- 
edly prosperous  and  respected. 

There  may  be  mentioned  yet  one  case  more — that  of  a 
youth  whom  parental  weakness  and  indecision,  or  other  un- 
avoidable causes,  have  kept  in, idleness  and  uncertainty  dur- 
ing a  perilous  interval  between  quitting  school,  and  settling 
in  a  profession.  This  case,  of  course,  excludes  a  University 
education  ;  unless,  though  late,  its  inestimable  advantages 
may  yet  be  available.  Those  interested  in  the  welfare  of  a 
youth,  under  such  circumstances, , should  make  it  a  matter 
of  the  gravest  consideration,  whether  he  possess  such  sobrie- 
ty of  character,  strength  of  purpose,  and  vigour  of  intellect 
— to  say  nothing  of  pecuniary  resources  and  prospects — as 
will  justify  placing  him  in  a  position  where  he  may  unfor- 
tunately indulge  in  any  taste  he  may  have  acquired  for  dis- 
sipation, or  extravagance.  To  parents  and  friends  of  limited 
means,  this  suggestion,  if  slighted  when  offered,  may  chance 
to  recur,  fraught  with  the  anxieties  and  disappointments  of 
years. 

Thus,  then,  from  all  these  quarters,  is  collected  a  miscel- 
laneous throng  of  candidates  for  admission  to  the  Bar.  Here 
is  the  confluence  of  the  streams — or  rather,  the  starting-post, 
whither— to  borrow  an  illustration  from  the  turf — horses 
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from  all  parts,  with  all  characters  and  pretensions,  are  col- 
lected for  a  great  heat  I  "We,  however,  must  turn,  for  a 
while,  from  the  exciting  and  brilliant  race-course,  to  the  all- 
important  scenes  of  the  teaiotng. 
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CHAPTER  Y, 

ON  THE  FORMATION  OF  A  LEGAL  CHARAOTEK : 

General  Conduct. 

Mat  it  be  presumed  that,  of  those  described  in  the  fore- 
going chapter,  a  few,  standing  at  the  threshold  of  the  Bar, 
capable  of  attaining  high  excellence,  but  conscious  of  habits 
unsettled,  characters  immature,  and  education  incomplete, 
will  listen  with  candour  and  attention,  to  a  few  suggestions 
designed  as  helps  towards  the  formation  of  a  legal  char- 
acter ?  To  such  only,  and  not  to  one  presumptuously  self 
sufficient  in  proportion  to  his  ignorance  and  incapacity,  and 
despising  a  hint,  come  from  what  quarter  it  may, — are  the 
ensuing  suggestions  offered,  as  products  of  some  experience 
and  observation. 

Surely  something  more  than  aptitude  for  the  acquisition, 
or  the  use,  of  law  learning,  is  to  be  looked  for  in  him  who 
comes  to  the  Bar,  with  proper  feelings  and  objects;  who 
aspires  to  become  an  honour  to  an  honourable  profession, 
filling  so  large  a  space  in  thfe  public  eye ;  fraught  with  such 
heavy  responsibilities  as  conservator  of  momentous  social 
interests ;  enabling  a  man  to  become  a  great  blessing,  or  a 
great  curse,  to  his  fellow-creatures ;  which — a  very  Hippo- 
menes  to  Atalanta — at  once  supplies  its  members  with  the 
most  ennobling  incentives  to  perseverance  in  the  path  of 
rectitude,  and  incessant  and  strong  temptations  to  deviate 
from  it ;  which  affords  almost  equal  scope  for  the  exercise 
of  the  best  and  basest  qualities  of  human  nature — for  integrity 
and  corruption,  for  generosity,  fortitude,  fidelity,  as  well  as 
"  envy,  hatred,  malice,  and  all  uncharitableness ;"  capricious, 
moreover,  and  often  tantalising  to  its  most  worthy  votaries. 
Well  may  the  student,  anxiously  and  distrustfully  pondering 
all  these  things,  exclaim,  Wlio  is  suffieient  for  them  I    Let 
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him  not  suppose  tnat  the  above  is  an  over-wrought  picture 
of  the  profession  which  he  has  selected :  for,  to  a  moderately- 
thoughtful  observer,  every  day's  experience  will  serve  but 
to  corroborate  the  fidelity  of  the  representation.  Numerous 
as  are,  and  have  been,  the  ornaments  of  our  profession,  their 
numbers  would  probably  have  been  doubled,  had  but  a  cor- 
rect and  comprehensive  estimate  have  been  formed  of  the 
requirements  of  that  profession  at  the  outset.  Had  its  can- 
didates but  been  cautioned  against  its  peculiar  besetting  dan- 
gers, fewer  might  have  deflected  from  the  paths  of  honour 
and  integrity,  or  been  satisfied  with  a  low  tone  of  moral  feel- 
ing, or  a  low  standard  of  intellectual  attainments. 

Many,  aware  that  the  Bar  is  a  learned,  forget  that  it  is 
also  a  LiBEEAL  profession.  They  seem  to  think  it  impossible 
to  be  lawyers,  without  being  also  mere  lawyers :  thus,  when 
brought  to  the  brink,  hurrying  down  out  of  the  translucent 
water,  with  reptile  propensities,  into  the  mire  beneath — 
their  congenial  element.  Such  are  the  appetencies  of  infe- 
rior organisation.  These  are  the  true  pettifoggers.  Your 
mere  lawyer  is  but  a  pettifogger,  however  disguised,  and 
imaginarily  dignified  by,  a  wig  and  gown.     Yes,  truly — ■ 

"Pigmies  are  pigmies  still,  though  perched  on  Alps!" 

Better  things  than  these,  are  hoped  of  him  who  is  perus- 
ing these  lines  I  He  will  take  special  care  not  to  lose  sight 
of  the  duties  he  owes  to  society,'  in  those  which  he  acknowl- 
edges to  his  profession— to  himself;  not  to  forget  the  heart, 
in  cultivating  the  head ;  not  to  sink  the  man,  in  the  lawyer ! 
It  is,  indeed,  said  of  the  law,  as  of  metaphysics  and  mathe- 
matics, that  it  tends  to  deaden  the  sensibilities ;  but  it  is  not 
so.  It  is  the  undue  prosecution  of  all  these  pursuits,  which 
is  attended  with  such  baneful  efiiects.  But  when  to  an  ex- 
clusive devotion  to  the  practice  of  the  law,  is  joined  a  grovel- 
ling and  covetous  character,  who  can  wonder  at  the  result  ? 

Thus  also  it  is  with  the  mind.  The  eye  which  is  able  to 
"inspect  a  mite,"  is  also  able  "  to  comprehend  the  heavens :" 
but  a  wiofe's  is  not  so ;  and  some  men-  bring  to  the  law  a  mole- 
•  eyed  mind.  These,  crawling  oft-times  from  their  under- 
ground darkness,  the  broad  day-light  blinds ;  they  are  not 
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formed  for  coming  out  upon  the  open,  bright,  breezy  emi- 
nences, and  gazing  at  the  diversified  prospects  of  cultivation 
and  refinement ;  the  glorious  realms  of  literature,  art,  sci- 
ence, and  philosophy,  are  for  ever  hid  from  them, — '"  dark 
with  excessive  light." 

Far  better  things  are  expected,  it  is  repeated,  of  him  who 
reads  these  pages.  He  is  not  required  to  bring  to  the  Bar 
dazzling  abilities,  which  Providence  intrusts  to  only  a  few, 
but  given  credit  for  a  frank  and  manly  character.  Grant, 
even,  that  he  has  but  moderate  pretensions  to  intellect ;  if, 
nevertheless,  he  be  prudent,  reasonable,  and  teachable,  he 
still  has  in  him,  to  use  the  language  of  an  old  writer,  "  the 
stuff  whereof  a  right  worthie  lawyer  may  be  made,  so  it 
be  but  rightlie  worked  up  ;"  and  by  beginning  well,  acting 
steadily  on  the  assurance  that  slow  work,  at  first,  makes 
quick  and  sure  work  afterwards,  he  bids  fair  to  overtake,  and 
end  better  than  many  who  at  the  first,  easily  distanced  him. 
Let  him,  then,  attend  to  the  friendly  and  practical  cautions 
•which  follow. 

I. — No  profession  so  severely  tries  the  temper,  as  the 
Law — and  that  both  in  its  study,  and  its  practice.  First, 
as  to  its  study.  The  young  student  is  perpetually  called 
upon  to  exercise  calmness  and  patience,  though  fretted  by 
provoking  difficulties  and  interruptions.  He  is  apt  to  feel 
dispirited  and  disgusted  when  he  finds,  from  time  to  time, 
how  much  he  has  utterly  forgotten,  that  he  thought  he  had 
most  thoroughly  learned — and  the  increasing  difficulties  of 
acquiring  connected  legal  knowledge,  and  turning  it  to  prac- 
tical account :  all  this  moreover,  not  in  abstract  speculative 
studies,  but  in  knowledge  which  he  must  promptly  master, 
because  his  livelihood,  and  all  his  hopes  of  fame,  are  at 
stake.  Do  all  that  he  can  ;  strain  his  faculties  to  the  utter- 
most ;  approach  his  subject  by  never  so  many  different  ways, 
and  in  all  moods  of  mind,  he  will  nevertheless  be  baffled 
after  all  ;  and,  on  being  assisted  by  his  tutor,  or  possibly 
even  by  some  junior  fellow-student,  be  confounded  to  think 
that  so  obvious  a  clue  as  he  is  then  supplied  with,  could 
have  escaped  him.  How  apt  is  the  recurrence  of  such  mor- 
tifications to  beget  a  peevish,  irritable,  desponding  humor, 
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disgusting  the  victim  of  an  ill-regulated  temper,  -with  him- 
self, his  profession,  and  everybody  about  him  1  Now  let  him, 
from  the  first,  calculate  on  the  recurrence  of  such  obstacles, 
that  so  he  may  rather  overcome  them,  than  suffer  them  to 
overcome  him.  "When  you  find,  therefore,  motions  of 
resistance,  awaken  your  courage  the  more,  and  know  there  is 
some  goode  that  appeares  not.  Vain  endeavours  find  no  oppo- 
sition, All  crosses  imply  a  secret  commodity  :  resolve  then 
to  will,  because  you  begin  not  to  will ;  and  rather  oppose 
yourselfe,  as  Satan  opposes  you,  or  else  you  doe  nothing."^ 
True— legal  studies  are  difficult — often  in  appearance,  insur- 
mountable :  but  what  of  that  ?  Difficulty  is  a  friend  ; 
the  best  friend  of  the  student.  Hear  the  great  Burke. 
"  Difficulty  is  a  severe  instructor,  set  over  us  by  the  supreme 
ordinance  of  a  parental  guardian  and  legislator,  who  knows 
us  better  than  we  know  ourselves,  as  he  loves  us  better,  too. 
Pater  ipse  colendi  haud  fadlem  esse  viam  voluit.  He  that 
wrestles  with  us  strengthens  our  nerves,  and  sharpens  our 
skill.  Our  antagonist  is  our  helper.  This  amicable  conflict 
with  Difficulty,  obliges  us  to  an  intimate  acquaintance  with 
our  object,  and  compels  us  to  consider- it  in  all  its  relations. 
It  will  not  suffer  us  to  be  superficial.  "  The  patient  man," 
says  Bishop  Hall,  "  hath  so  conquered  himselfe,  that  wrongs 
cannot  conquer  him  ;  and  herein  alone  finds  that  victory 
consists  in  yielding.  He  is  above  nature,  while  he  seems 
belowe  himselfe.  Hee  trieth  the  sea  after  many  shipwrecks, 
and  beats  still  at  that  doore  which  he  never  saw  opened. 
This  man  only  can  turue  necessity  into  vertue,  and  put  evill 
to  good  use.  He  is  the  surest  friend,  the  latest  and  easiest 
enemy,  the  greatest  conqueror,  and  so  much  more  happy  than 
others,  by  how  much  he  could  abide  to  be  moue  miserable."^ 
Truly,  these  are  golden  sentences,  worthy  to  be  ever  borne 
about  with  the  student,  as  having  the  virtues  of  an  amulet  J 
"  When  thou  sittest  to  eat  with  a  ruler,"  says  the  wise 
man,  "consider  diligently  what  is  before  thee:  and  put  a 
knife  to  thy  throat,  if  thou  be  a  man  given  to  appetite." 
And  so,  reverently  adopting  this  language,  when  the  student 

1  Bishop  Sail,  "Epist.  Deoad."  T.  Bp.  viii. 

2  "  Characters  of  Virtues  and  Vices,"  b.  i. 
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sits  down- to  the  study  of  the  law,  let  him  "put  a  knife  to 
his  throat,  if  he  be  a  man  given  to  "  haste  and  impetuosity 
of  temper.  It  will  never  do.  'Tis  no  use  to  fume  and 
fidget,  and  try  to  enter  into  Law's  secrets,  as  the  angry 
housekeeper,  who  having  got  hold  of  the  wrong  key,  pushes, 
shakes,  and  rattles  it  about  in  the  lock,  till  both  are  broken 
and  the  door  still  unopened.  Take  time,  eager  student  ;^ 
for  there  is  a  time  for  every  thing,  even  in  the  law  :  a  time 
for  study,  and  a  -time  for  relaxation.  The  clearest  and 
strongest  eyes,  by  too  long  exertion,  become  overstrained, 
and  everything  is  misty  and  confused.  So  is  it  with  the 
mind.  Nil  invita  Minerva.  Are  you  foiled,  after  hours,  it 
may  be,  of  patient  thought  and  research  ?  Good  student, 
be  satisfied.  You  have  already  done  much.  Quit  your 
books  ;  shut  them  up  ;  put  on  your  hat  and  gloves  ;  sally 
forth  in  search  of  air,  exercise,  and  amusement,  wherewith 
to  recreate  your  exhausted  spirits  After  but  a  brief  inter- 
val of  changed  thoughts,  you  will  come  back  in  cheerful 
mood  ;  your  head  cleared,  your  temper  cooled,  aind  the  dif- 
ficulty, lately  so  formidable,  disappears  iu  a  trice.^  "  A 
man  must  use  his  bodyj"  says  Lord  Hale,  "as  he  would  his 
horse,  and  his  stomach  ;  not  tire  them  at  once,  but  rise 
with  an  appetite  ;"■'  and  this,  if  it  be  only  for  temper's  sake, 

1  "  There  can  be  no  study  without,  time,"  says  South ;  "  and  the  mind  must 
abide  and  dwell  upon  things,  or  bo  always  a  stranger  to  the  inside  of  them. 
There  must  be  leisure,  and  a  retirement,  solitude,  and  a  sequestration  of  a 
man's  self  from  the  noise  and  toil  of  the  world."-^"  Sermons,"  vol.  ii.  p.  347. 

''  Sir.Matthew  Hale/'  says  Bishop  Burnet,  "  was  naturally  a  quick  man ;  yet, 
by  much  practice  on  himself,  he  subdued  that  to  such  a  degree,  that  he  would 
never  run  suddenly  into  any  conclusion  concerning  any  matter  of  importance. 
Pestina  lknte  was  his  beloved  motto,  which  he  ordered  to  be  engraved  on 
the  head  of  his  staff;  and  was  often  heard  to  say  that  he  had  observed  many 
witty  men  run  into  great  errors,  because  they  did  not  give  themselves  time  to 
think,  but,  the  heat  of  imagination  making  some  notions  appear  in  good 
colors  to  them,  they,  without  staying  till  that  cooled,  were  violently  led  by 
the  impulses  it  made  on  them ;  whereas  calm  and  slow  men,  who  pass  for 
dull,  in  the  common  estimation,  could  search  after  truth  and  find  it  out, 
as  with  more  deliberation,  so  with  more  certainty." — "  Life  of  Hale,  pp. 
86,  87. 

*  Similar  advice  is  given  by  Archbishop  "WTiately,  in  his  recent  edition  of 
Lord  Bacon's  Essays — "  Of  Studies."  He  says,  also,  "  always  trust,  for  the 
overcoming  of  a  difficulty,  not  to  long-eontinued  study  after  you  have  once 
got  bewildered,  but  to  repeated  trials  at  intervals." 

3  Seward's  "Anecdotes,"  vol.  iv.  p.  416. 
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to  render  the  study  of  the  law  a  pleasure,  instead  of  a 
plague. 

II.  Its  practice,  by  these  means  will  lose  many  asperities. 
The  young  practitioner  must  not  fret  at  the  delay  of  busi- 
ness :  and,  above  all— not  at  this  trying  period  only,  but 
throughout  his  career — oh,  let  him  "  beware  of  Jealousy  !" 
"Puisse,  Messieurs,"  said  M.  Dupia  aine,  addressing  his 
brethren  of  the  Bar,  in  1829,  "  cette  emulation  se  develop- 
per  de  plus  on  plus  au  milieu  de  vous,  mais,  sans  jamais 
alterer  le  sentiment  de  la  confraternite  I  C'est  assez  vous 
dire  qu'il  faut  se  garder  de  I'envie:  elle  rend  plus  mal- 
heureux,  encore  ceux  qui  le  prouvent,  que  ceux  qui  en  sont 
I'objet.  L'envie  degrade  I'envieux ;  car  il  ne  fonde  son 
elevation  que  sur  I'abaissement  ou  I'hmniliation  d'autrui ; 
tandis  que  I'emulation,  en  laissant  aux  autres  tout  leur 
merite,  nous  inspire  seulement  le  louable  desir  de  faire 
encore  mieux.'"^ 

He  that  brings  to  the  law  a  disposition  which  pines  and 
sickens  at  another's  joy,  an  eye  jaundiced,  a  heart  blighted 
with  envy, ^-however  great  may  be  his  learning,  however 
splendid  his  talents,  will  lead  the  life  of  a  fiend.  "  The 
envious  man,"  says  Bishop  Hall,  "  feeds  on  other's  evils,  and 
hath  no  disease  but  his  neighbour's  welfare. — -Finally,  hee  is 
an  enemie  to  God's  favours,  if  they  fall  beside  himself ;  the 
best  nurse  of  ill-fame  ;  a  man  of  the  worst  diet,  for  he  con- 
sumes himself,  and  delights  in  pining  ;  a  thorn- hedge  cov- 
ered with  nettles  ;  a  peevish  interpreter  of  good  things  ;  and 
no  other  than  a  leane  and  pale  carcase  quickened  with  a 
fiend."  The  torments  of  the  Inquisition  will  be  light  and 
tolerable  to  those  which  he  must  endure. 

"  Invidus  alterius  macrescit  rebus  opimia 
Invidia  Siouli  non  invenere  tyranni 
Majus  tormeiitunii"2 

Oh,  'tis  a  pitiful,  a  despicable,  a  horrid  propensity  which 
some  have,  of  going  about  sneering,  detracting,  toad-spitting, 
at  their  more  successful  brethren,—"  uttering  innuendoes 

1  Disoours  pron.  a  I'Ouyerture  des  .Conf.  de  la  Bibliotheque  des  Avocats." 
—Themis,  tome  dixieme,  p.  568. 
2£[or.  Bpist.  I.  U.  57. 


Emulation  Distinguisheu  from  Eimr,  75 

cursed"  against  merit,  wherever  it  shows  itself  I  Do  you, 
reader,  ever  feel  these  infernal  promptings  ?  Then  your 
soul  has  been  blighted,  and  is  cankering  within  you.  But 
you  shall  not  be  insulted  by  such  a  supposition.  Strive,  if 
such  a  strife  be  needful,  to  cultivate  a  manly,  frank,  and 
generous  spirit !  Do  not  let  your  fellows,  when  they  rejoice, 
rejoice  at  your  cost ;  joy  rather  with  their  joy, — give  the 
cordial,  cheering,  sincere  look,  and  ready  hand  of  congratu- 
lation, to  successful  merit,  wherever,  whenever  it  appears  I 
Consider,  when  you  see  a  man  rising  steadily  to  eminence, 
"how  severe,  how  protracted,  in  all  probability,  has  been  his 
struggle  with  Difficulty  :  how  honourable  he  has  been  I 
what  patient  self-denial  he  has  practised  :  what  privation  he 
has  suffered  :  how  little  of  the  pleasures  of  life  he  has  en- 
joyed ;  the  secret  inroads  which  intense  application  and 
unremitting  labour  may  have  made  upon  his  constitution : 
the  invaluable  assistance  which,  while  himself  neglected  and 
disheartened,  he  has  from  time  to  time  afforded  to  his  in- 
ferior but  more  favored  brethren  I  And  if,  in  addition  to 
this,  he  be  characterised  by  manly  modesty  and  good-nature 
—oh,  reader,  ought  you  not  to  sympathise  with  him — to  be 
proud  of  your  rising  bkothek  ?  If,  at  such  times,  a  sud- 
den excruciating  twinge  should  be  felt,  then  say  with  one 
of  old,  "  down,  down,  devil," — for  you  may  be  sure  that 
your  greatest  enemy  is  at  work  within.  The  victory  you 
thus  achieve  will  be  really  a  glorious  one,  as  the  struggle  is 
severe,  though  secret ;  and  a  series  of  such  victories  will 
elevate  you  into  a  noble  character  1  Emulation,  the  very 
life-spring  of  honourable  exertion  at  the  Bar,  is  thus 
accurately  distinguished  by  Bishop  Butler  from  the  base 
quality  of  envy. 

"Emulation  is  merely  the  desire  and  hope  of  equality 
with,  or  superiority  over,  others,  with  whom  we  compare 
ourselves.  To  desire  the  attainment  of  this  equality,  or 
superiority,  by  the  particular  means  of  others  being  brought 
dawn  to  our  level,  or  below  it,  is,  I  think,  the  distinct  notion 
of  envy.  From  whence  it  is  easy  to  see,  that  the  real  end 
which  the  natural  passion,  emulation,  and  which  the  unlaw- 
ful one,  envy,  aim  at,  is  the  same  :  namely,  that  equality  or 
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superiority  ;  and  consequently,  that  to  do  mischief  is  not 
the  end  of  envy,  but  merely  the  means  it  makes  use  of  to 
attain  its  end."^ 

But  once  more.  You  will  sometimes  meet  with  unrea- 
sonable men,  among  both  brethren  and  clients,  as  well  in 
public  as  in  private.  A  cutting,  unkind  expression  may 
fall,  in  a  moment  of  irritation,  even  from  the  patient  and 
generally  placid  Bench  ;  your  leader,  charged  with  the  ex- 
citing cares  of  conducting  the  case,  may  treat  you  sharply 
— possibly  even  with  rudeness  ;  and  your  client,  broiling 
beneath,  may  grow  testy  and  unreasonable.  All  there,  un- 
doubtedly, are  trying  and  provoking ;  but  not  to  him  who  bears 
about  with  him  the  talisman  of  an  even  and  well-regulated 
temper!  The  author,  some  time  ago,  heard  a  judge  in 
open  court,  utter  a  severe  and  petulant  sarcasm  against  a 
popular  counsel.  The  latter,  however,  ready  as  he  was, 
uttered  not  a  word  in  reply,  but  fixed  upon  the  judge,  for  a 
moment,  a  steadfast  unwavering  look, — 

"  A  cold,  rebukefiil  eye." 

and  then  calmly  proceeded  with  his  argument,  as  if  he  had 
not  been  interrupted.  He — the  judge — the  whole  court, 
felt  where  the  triumph  was!  Suppose,  now,  instead  of  ex- 
hibiting this  admirable  self-control,  he  had  demeaned  him- 
self  by  flippancy  and  importance  towards  even  an  impatient 
occupant  of  the  Seat  of  Justice ! 

A  considerate  junior  should  make  allowance  for  the  pres- 
sure of  anxiety  on  his  senior,  responsible  for  the  conduct  of 
the  case,  and  even  the  more,  as  he  perceives  in  that  leader 
any  deficiency  of  presence  of  mind  and  self-control.  If  a 
gentleman,  no  one  will  more  highly  appreciate  such  forbear- 
ance. A  corresponding  discretion  is  due  to  your  client. 
The  exigencies  on  which  they  consult  you  are  sudden,  and 
sometimes  even  alarming.  They  are  subject  to  far  more 
numerous  and  exquisite  vexation  at  the  hands  of  their  own 
clients,  than  ever  you  can  be,  at  the  hands  of  yours — a  fact 
too  often  quite  lost  sight  of  by  counsel.     When  engaged 

1  Sermons  at  the  Rolls.    Sermon  I.  "  Upon  Human  Nature."    Note. 
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with  your  clients,  be  calm,  patient,  and  collected ;  bear  in 
mind  the  advice  given  by  Lord  Bacon:  "Give  good  hear- 
ing to  those  that  give  the  first  information  in  business,  and 
rather  direct  them  in  the  beginning,  than  inierrwpt  them  in  the 
coTdinuance  of  their  speeches;  for  he  that  is  put  out  of  his  own 
order,  will  go  forward  and  backward,  and  be  more  tedious, 
while  he  waits  upon  his  memory,  than  he  could  have  been 
if  he  had  gone  on  in  his  own  course ;  but  sometimes  it  is  seen 
that  the  moderator  is  more  troublesome  than  the  actor."  ^ 
Finally,  a  good  temper  is  an  inestimable  advantage  to  a 
lawyer,  old  and  young ;  and  whatever  his  position,  it  will 
carry  him,  as  it  were  with  rail-road  ease,  comfort,  and  rapid- 
ity, over  all  obstructions,  to  the  end  of  his  journey ;  it  will 
lengthen  his  life,  as  well  as  make  it  happy.  A.  bad  one  will 
strew  his  way  throughout  with  thorns, — will  convert  every- 
one with  whom  he  has  to  deal  into  an  enemy,  and  himself, 
in  short,  into  his  greatest. 

"The  thorns  which  1  have  reaped,  are  of  the  tree 

I  planted.    They  have  torn  me,  and  I  bleed  1"  2 

III.  The  general  conduct  of  the  law-student  is  a  matter  of 
high  concernment,  depending  upon  individual  character  and 
tendencies,  upon  early  association — upon  discipline  and  edu- 
cation— or  the  want  of  them.  It  would  be  a  childish  and 
thankless  task  to  dwell  at  large  upon  so  trite  a  topic  :  never- 
theless, the  author  ventures  to  oflFer  a  few  practical  sugges- 
tions— the  results  of  no  inconsiderable  observation. 

First.  Our  profession  unavoidably  offers  dangerous  facili- 
ties for  DISSIPATION.  The  reader  must  bear  to  be  reminded, 
that  every  year  of  his  legal  life  will  give  him  cause  to  re- 
joice at,  or  regret  the  want  of,  early  sobriety  of  conduct,  and 
consistency  of  character.  "Phol"  may  exclaim  a  mettle- 
some youngster,  "  let  me  alone  for  that !  There  are  fish  that 
never  swim  so  well  as  in  troubled  waters ;  and  there  are  men 
who  compensate  for  days  of  hard  study,  by  nights  of  enjoy- 
ment I "  True ;  there  may  possibly  be  a  few  who  succeed 
in  their  studies,  and  it  may,  to  a  certain  extent,  in  their  pro- 
fession, in  spite  of  even  systematic  profligacy ;  whose  minds 

1  Bacon's  Essaya— "  Of  Dispatch."  2  Lord  Byron. 
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have  naturally,  or  have  acquired,  the  power  of  settling  at 
will  upon  any  subject  proposed  to  them ;  whose  iron  con- 
stitutions appear  impervious  to  the  drippings  of  daily  dis- 
sipation. But  do  they  never  hear  of  men  breaking  down, 
suddenly  and  unaccountably,  in  the  very  prime  of  life,  —  in 
the  very  moment  of  success?  The  seeds  sown  in  a  hard 
constitution,  by  debauchery,  may  be  long  in  germinating, — 
but,  sooner  or  later,  the  baleful  crop  makes  its  appearance ;. 
and  then  the  heart  aches  with  unavailing  remorse,  at  the  re- 
collections of  early  misconduct ;  amid  the  gloom  and  misery 
of  premature  decay,  the  heart  is  left  to  its  own  bitterness, — 
destitute  of  hope  for  the  future,  or  consolation  from  the  past. 
To  say  nothing  of  moral  or  religious  considerations,  could 
the  eye  of  the  young  law-student  be  brought  to  look  steadily 
forward  for  a  few  years,  and  see  how  heavily  his  bodily  and 
mental  energies,  should  his  eflForts  be  crowned  with  success, 
will  be  taxed  in  the  discharge  of  his  professional  duties,  how 
he  would  husband  them  1  How  he  would  "  prepare  for  a 
rainy  day,"  by  doing  justice  early  to  his  constitution  ! 

As  for  one  of  the  grosser  besetments,  intemperance,  that  is 
now  becoming  a  vulgar  vice  ;  a  circumstance  weighing  more 
in  the  estimation  of  some,  than  all  other  considerations 
put  together !  How  can  a  man  sit  down  hopefully  to  his 
studies,  with  his  system  disordered,  his  temples  throbbing,  his 
head  swimming,  his  eyes  strained  and  blood-shot  with  over- 
night excesses  ?  Is  this  the  way  to  fit  a  student  for  his 
studies  ?  —  to  render  them  easy  and  attractive  ?  How  can  the 
mind,  polluted  and  choked  with  associations  derived  from 
incessant  scenes  of  riot  and  excess,  "  cleanse"  itself  "  of  that 
perilous  stuff  that  weighs  upon  it?  "  Passing  by  the  con- 
sequences of  such  conduct  upon  his  own  mind,  with  what 
mortal  peril  is  it  fraught  to  his  character — his  reputation !  Is 
it  of  consequence  to  the  yoimg  counsel  to  stand  well  with 
attorneys  and  solicitors,  and  others  who  are  likely  to  put 
busi  ness  in  his  way  ?  Then  let  him  bewai-e  how  he  so  fatally 
compromises  himself,  as  to  indulge  in  dissolute  habits,  which 
are  soon  known  and  noised  abroad.  Reports, of  this  sort, 
whether  well  or  ill-grounded,  are  like  water  spilled  on  the 
ground — not  to  be  gathered  up  again  1  It  is  of  the  last  import- 
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aiice  to  a  ]:nv  student  to  acquire  early  the  character  of  a  steady 
working  man.  There  are  undoubtedly  persons  intending  to 
become  law-students,  of  brisk,  lively  parts,  who  think  other- 
wise ;  who  seem  to  consider  it  a  pleasure  and  distinction  to 
appear  in  dandified  costume,  to  swagger  about  the  streets  and 
elsewhere  puffing  cigars, — to  mix  with  dissipated  companions, 
and  indulge  in  debauchery,  and  this,  "  before  settling  down  to 
work  for  life."  Here  shall  be  laid  before  persons  thus  disposed, 
one  or  two  passages  deserving  to  be  weighed  by  those  who 
would  start  well  iu  the  path  which  led  their  foi-efathers  in  the 
law  to  honour  and  greatness.  "  Sir  Matthew  Hale,  on  com- 
mencing his  studies,,  discarding  his  gay  clothing,  assumed  a 
plain  and  student-like  habit."^ 

"The  Lord  Keeper  Guildford's  youthful  habits,"  observes 
Roger  North,  "were  never  gay,  or  topping  the  mode,  like 
other  Inns  of  Court  gentlemen,  but  always  plain  and  clean, 
and  showed  somewhat  of  firmness  or  solidity  beyond  his  age. 
His  desire  was  rather  not  to  btf  seen  at  all,  than  to  be  marked 
by  his  dress.  In  these  things,  towards  the  other  extreme 
was  his  aim  :  that  is,  not  to  be  censured  for  a  careless  sloven, 
rather  than  to  be  commended  for  being  well-dressed." 

"The  student's  habit,  likewise,"  quoth  old  Phillips, 
"  ought  to  be  decent  and  neat,  not  gay  and  apish  :  nor  may 
he  spend  any  part  of  the  time  allotted  for  study,  in  a  curious 
and  antic  dress,  which,  after  all  the  pains  bestowed,  doth  not 
become  a  man.  Neither  is  it  only  an  efieminate  part,  but 
is  likewise  a  sure  sign  that  they  are  frothy  and  empty,  and 
accordingly  resolved  to  put  a  good  face  upon  the  matter, 
and,  peacock-like,  to  place  their  worth  and  excellency  on 
their  outside  ;  —  of  whom  Seneca  saith  '  Nosti  complures 
juvenes,  vesti  et  coma  nitidos,  de  capsula  tolas,  nihil  ab  illis 
spo7' averts  forte,  nihil  solidum.'"  ^ 

"  Sir  Matthew  Hale,"  says  Burnet,  "  was  a  great  encourager 
of  all  young  persons  that  he  saw  followed  their  books  dili- 

1  This,  however,  it  must  be  owned,  he  oanied  to  the  other  extreme,  "  ex- 
hibiting the  greatest  negligence  in  his  personal  appearance ;  insomuch  that  on 
one  occasion  he  was  impressed,  as  a  fit  person  to  serve  his  Majesty,  and  was 
released  only  in  consequence  of  being  recognized  by  some  passing  acquaint- 
ance."— Eoscoe's  "Lives  of  English  Lawyers." 

2"Stu.  Leg.Ra."pp.'40,  41. 
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gently  ;  to  ■whom  he  used  to  give  directions  concerning  the 
mode  of  their  study,  with  a  humanity  and  sweetness  that 
wrought  much  on  all  that  came  near  him  ;  and  in  a  smiling 
way  he  would  admonish  them  if  he  saw  anything  amiss  in 
them  ;  particularly  if  they  went  too  fine  in  their  clothes,  he 
would  tell  them  it  did  not  become  their  profession.  He  was 
not  pleased  to  see  students  wear  long  periwigs,  or  attorneys 
go  with  swords  ;  so  that  such  young  men  as  would  not  be 
persuaded  to  part  with  those  vanities,  when  they  went  to 
him,  laid  them  aside,  and  went  as  plain  as  they  could,  to 
avoid  the  reproof  which  they  knew  they  might  otherwise 
expect."  ^ 

Let  the  young  law-student,  above  all,  be  prudent  in  the 
selection  of  his  associates,  pondering  a  passage  to  be  found 
in  the  life  of  Sir  Philip  Sidney. 

"  Algernon  Sidney,  in  a  letter  to  his  son,  says  that  in  the 
whole  of  his  life  he  never  knew  one  man,  of  what  condition 
soever,  arrive  at  any  degree  of  reputation  in  the  world,  who 
made  choice  of,  or  delighted  in  the  company  or  conversa- 
tion of  those  who  in  their  qualities  were  inferior,  or  in  their 
parts  not  much  superior,  to  himself." 

•  And  one  scarcely  less  notable  occurs  in  Roger  North's 
Discourse  : — 

"  The  fate  of  men's  lives  is  too  often  determined  to  good 
or  evil,  by  their  company  ;  and  as  the  choice  of  company  is 
more  nice  and  difficult,  so  are  the  hazards  of  young  gentle- 
men's swinging  into  utter  perdition  greater  ;  but  a  student 
of  the  law  hath  more  than  ordinary  reason  to  be  curious  in 
his  conversation,  and  to  get  such  as  are  of  his  own  preten- 
sion, that  is,  to  study  and  improvement ;  and  I  will  be  bold 
to  say  that  they  shall  improve  one  another  by  discourse,  as 
much  as  all  their  other  study  without  it  could  improve 
them."  2 

No  profession  so  richly  repays  early  prudence  in  select- 
ing friends  and  associates,  as  the  Bar.  Those  who  enter  it 
become,  to  a  great  extent,  companions  for  life ;  and  of  what 
real  moment  it  is,  bearing  in  mind  this  consideration,  early 

1  Biunet's  "  Life  of  Hale,"  pp.  98,  99.  3  Disc  Stu.  Law,"  p.  30. 
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to  cultivate  the  acquaintance  of  such  only  as  appear  likely 
to  become  friends  of  whom  one  may  be  hereafter  proud, 
and  not  ashamed  I  How  close,  how  charming  the  friend- 
ship cemented  by  years  of  sympathy  and  mutual  assistance, 
amidst  the  chequered  fortunes,  the  "  ups  and  downs "  of 
professional  life  !  For  each  to  be  able  to  say  of  the  other, 
in  long  after  years,  "  I  loved  his  purity  of  character  as 
much  as  I  admired  his  ability  and  industry,  and  I  rejoice 
with  all  my  heart  in  his  advancement,  though  he  has  so  far 
outstripped  me  in  the  race  l" 

Gay  life,  and  gay  companions,  cannot  be  kept  without 
money :  and  manj'  are  they  who  have  purchased  a  few 
months'  pleasure,  as  it  is  called,  with  future  years  of  unut- 
terable vexation  and  inextricable  embarrassment ! 

Would  that  some  friendly  adviser  would  whisper  into  the 
ear  of  the  infatuated  young  spendthrift — what  will  you  do 
(if  unable  to  command  the  purse  of  a  family  Croesus),  when 
you  come  tp  commence  business  ?  How  are  you  to  lay  in  a 
library  ?  To  take  chambers  ?  To  keep  clerk  and  laun- 
dress ?  To  purchase  if  practising  under  the  Bar,  your 
annual  certificate  ?  To  go  sessions,  or  circuit  ?  To  live, 
after  all  this  ?  And  what  if  your  health  should  fail  you  ? 
What  cruel  folly  thus  to  embroil  yourself  at  the  very  out- 
set! 

Secondly. — If  the  student  have  access  to  "  good  society," 
let  him  beware  of  yielding  to  its  insiduous  encroachments 
upou  his  time  and  health.  If  he  really  work  hard  during 
the  day,  how  can  he  stand,  either  physically  or  mentally, 
the  excitement,  and  consequent  exhaustion,  of  incessant 
dinner  parties,  balls,  routs,  soirees,  concerts,  fetes,  and  the 
opera  ?  He  will,  however,  soon  find  this  out  for  himself ; 
that  he  cannot  long  serve  two  masters,  law  and  fashion  ;  that 
if  he  would  become  a  good  lawyer,  he  must  drop  the  b<m 
vivant  and  fine  gentleman.  It  soon  gets  noised  about  that 
Mr.  So  and  So  is  "a  delightful  fellow," — "always  out,"— 
"  goes  into  the  best  society,"  <fec.,  &c.,  <fec.  ;  and  attornies 
and  solicitors  are  too  considerate  to  think  of  disturbing  such 
enjoyments  1  Not  that  the  student  should  morosely  exclude 
himself  altogether  from  cheerful  and  elegant  society,  if  ho 
6 
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have  access  to  it — 'far,  very  far  otherwise ;  but  there  is 
moderation  in  all  things — a  medium  between  a  rake  and  a 
recluse. 

Thirdly. — The  same  prudence  which  teaches  a  young  man 
to  avoid  squandering  his  hours  in  pleasure-hunting,  will  also 
enable  him  to  preserve  a  "  moderation,  discretion,  and  for- 
bearance, in  his  very  work."  Let  him  economise  his  time, 
for  the  purpose  of  study,  if  he  will  ;  but  let  him  apportion 
that  time  wisely.  There  cannot  be  an  error  more  egregious 
than  that  which  is  often  to  be  met  with  in  eager  law  students 
at  the  commencement  of  their  studies  —  that  of  poring  over 
their  books  from  morning  to  night,  utterly  careless  of  health, 
—  of  the  means  of  preserving  both  body  and  mind  ;  thus 
wearing  themselves  out  at  the  very  beginning,  "well  nigh 
chancing  shipwreck  at  starting,"  as  some  of  our  greatest 
lawyers  have  had  to  lament, — and  that,  too,  by  unprofitable 
labour.  "  Do  not,"  said  Dr.  Johnson,  to  an  Oxford  student, 
"  hurt  yourself  so  much  with  Greek  one  day,  as  to  be  afraid 
of  looking  on  it  the  next ;  but  give  it  a  certain  portion  of 
time — suppose  four  hours,  and  pass  the  rest  9f  the  day  in 
Latin,  or  English."^  Let  not  our  student  think  it  a  worthy 
thing  to  be  able  to  boast  of  reading  "  so  many  hours  a  day," 
— eight,  twelve — it  may  be  fourteen  :  whoever,  of  only 
ordinary  discernment,  hears  him,  will  but  pity  or  despise 
him,  and  think  little  better  of  him  than  if  he  boasted  of 
having  been  so  long  employed  in  eating.  Indeed  he  might 
as  well !  Does  it  never  occur  to  hiin  that  mental  food  as 
much  requires  digestion,  as  bodily  food?  Stuffing  and 
cramming,  according  to  the  manner  of  some,  may  in- 
sure the  painful  turgidity  of  an  ill-used  turkey ;  but  can 
never  conduce  to  the  healthy  development  and  strength- 
ening of  the  human  understanding.*  Lord  Coke's  signi- 
ficant words — ^^  prcBpostera  lectio"  the  too  ambitious  student 

1  Croker's  Boswell,  chapter  xviii.  p.  168. 

2  "I  jiad  heard  much  of — ,"  said  an  eminent  person  to  the  author,  alluding 
to  a  young  man  who  had  recently  entered  upon  public  life, — '  and  was  dis- 
posed to  think  well  of  him,  till  I  heard  him  say  that  for  the  last  four  years  he 
had  BEAD  fourteen  hours  a  day !  I  have  never  thought  anything  of  him 
since.  From  that  time,  whatever  I  have  seen  or  known  of  him,  has  convinced 
me  that  he  spoke  truly." 
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would  do  well  to  meditate  upon.  Five  or  six  hours  a  day, 
of  thoughtful  reading,  of  real  work,  will,  generally  speaking, 
suffice  for  the  youthful  student,  unless  he  mean  early  to  in- 
capacitate himself  for  prosecuting  his  studies.  Non  quam 
mulia,  sed  quam  mulium,  the  pregnant  words  of  Seneca, 
should  be  inscribed  upon  his  study  door.  Sir  Matthew 
Hale  said,  "  that  he  studied  sixteen  hours  a  day  for  the  first 
two  yeai-s  after  he  came  to  the  Inn  of  Court,  but  almost 
brought  himself  to  his  gave,  though  he  was  of  a  very  strong 
constitution,  and  after  reduced  himself  to  eight  hours  ;  btU 
that  he  would  not  advise  any  body  to  so  much :  that  he 
thought  six  hours  a  day,  with  attention,  and  constancy,  were 
sufficient ;  "  adding  the  words  already  quoted,  "  that  a  man 
must  use  his  body  as  he  would  his  horse  and  his  stomach, 
not  tire  them  at  once,  but  rise  with  an  appetite."^ 

There  is  one  point,  however,  concerning  the  due  economy 
and  disposal  of  his  time,  which  yet  remains  to  be  urged 
strenuously  upon  the  young  lawyer,  and  that  is,  early  ris- 
ing. Those  who  have  been  accustomed  to  the  enervating 
habit  of  lying  in  bed  till  a  late  hour,  must  turn  over  a  new 
leaf,  on  entering  the  profession  of  the  Bar.  To  say  nothing 
of  business  beginning  in  town  at  ten,  and  one  circuit  at  nine 
o'clock  in  the  morning,  and  the  consequent  necessity  of  dres- 
sing, breakfasting,  and  preparing  for  transacting  business, — 
why  will  not  the  student  accustom  himself  to  such  a  habit 

1  Sew.  Anec.  voL  iv.  p.  416.  This  saj'^ing,  by  the  way,  is  taken  by  Sir  M. 
Hale  from  the  writings  of  Bishop  Hall.  See  Epist.  Deead.  V.  Ep.  viii.  "The 
attempts  to  parcel  out  a  particular  period  of  the  day,"  says  a  judicious  com- 
mentator on  Roger  North's  l)iscou'8e,  "or  a  certain  number  of  hours,  as  suf- 
ficient for  the  study  of  the  law,  are  perfectly  nugatory ;  it  is  as  thongh  a 
physician  were  to  prescribe  a  certain  dose  of  medicine  for  all  his  patients, 
without  regard  to  their  age,  strength,  or  constitution.  '  Four  hours  in  a  morn- 
ing, close  application  to  his  books,'  says  Mr.  North,  'is  the  sufficient  quantum ; ' 
while,  according  to  .Sir  Bardly  Wilmot,  'six  hours  of  severe  application'  are 
necessary.  There  are,  no  doubt,  cases  in  which  four  hours'  study  would  be 
more  than  sufficient,  and  others  in  which  sis  hours  would  not  be  enough.  It 
is  not  uncommon  to  see  a  man  of  quick  apprehension  and  powerful  memory, 
more  effectually  mastering  the  study  with  a  smaU  devotion  of  his  time,  than 
another  individual  of  a  duller  intellect,  whose  labours  are  unceasing.  The 
only  mode,  therefore,  of  judging  whether  a  sufficient  time  is  devoted  to  the 
study,  is  by  examining  the  progress  made." — "Notes  and  niustrations  to 
Koger  North's  Discourse,"  pp.  58,  59  (note  6).  "Sir  Henry  Fineh,"  says 
K'orth  (p.  8),  "used  to  say,  study  all  the  morning,  and  talk  all  the  afternoon! 
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before-hand  ?  Why  not  secure  an  oi'derly  disposition  of  his 
time  through  the  day,  by  beginning  it  well  ?  A  fortnight's 
perseverance  in  rising  early  —  say  at  seven,  and  eventually 
at  six  o'clock,  will  enable  him  easily  to  form  a  habit  secur- 
ing blessings  incalculable  in  after  life.  Look  at  the  time 
he  will  gain  by  it  1  Two  or  three  of  the  best  hours  of  every 
day  ;  when  he  is  refreshed  in  both  body  and  mind,  —  when 
all  around  is  silent  and  peaceful,  provocation  of  meditation, 
— the  great  glaring  world,  not  yet  awoke  from  its  slumbers, 
neither  distracting  him  with  its  hubbub,  nor  sending  its  emis- 
saries to  disturb  or  seduce  him  !  This  practice  will  enable 
him  to  get  through  every  day's  business,  however  difficult 
and  miscellaneous,  leisurely  and  methodically  ;  for  how  true 
it  is,  that  he  who  loses  an  hour  in  the  morning,  generally 
wastes  the  remainder  of  the  day  in  running  after  it !  Not 
that  the  student  need  fasten  on  his  law-books  the  moment 
he  rises  from  bed, — that  will  be  a  matter  of  choice  ;  but  to 
whatever  subject  he  then  devotes  his  energies,  those  energies 
will,  unless  there  be  disturbing  causes  at  work,  be  assuredly 
at  their  best.  Hearken  to  the  cheering  and  spirit-stirring 
strains  of  Milton  ! 

"  My  morning  haunts  are  where  they  should  be,  at  home  ; 
not  sleeping,  or  concocting  the  surfeits  of  an  irregular  feast, 
but  up  and  stirring  :  in  winter,  often  ere  the  sound  of  any 
bell  awaken  men  to  labour,  or  to  devotion  ;  in  summer,  as 
oft  as  the  bird  that  first  rises,  or  not  much  tardier,  to  read 
good  authors,  or  cause  them  to  be  read,^  till  the  attention  be 
weary,  or  the  memory  have  its  full  freight ;  then  with  useful 
and  generous  labours  preserving  the  body's  health  and  har- 
diness, to  render  lightsome,  clear,  and  not  lumpish  obedience 
to  the  mind,  to  the  cause  of  religion  and  our  country — lib- 
erty, when  it  shall  require  our  firm  hearts,  in  sound  bodies, 
to  stand  and  cover  their  station."^ 

This  habit  of  early  rising,  however,  be  it  observed,  will,  if 
it  is  to  be  maintained,  demand  the  accompaniment  of  early 
retiring.  And  what  of  this  ?  Is  it  a  thing  to  be  regretted  ? 
No,  but  rather  welcomed  as  a  salutary  necessity  !'* 

1  A  touching  allusion  to  his  blindness.  *  Prose  "Works. 

3  The  author,  not  long  ago,  asked  a  firiend  of  high  professional  and  official 
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Then,  agaifl,,  let  the  student  firmly  resolve  to  abstain  from 
his  professional,  or  other  labours,  ou  the  Sabbath-day.  It  is 
not  deemed  necessary  to  urge  this  topic  on  religious  grounds, 
virhich  he  will  find  elsewhere  than  in  such  a  work  as  this  ;  but 
purely  on  those  of  prudence  and  expediency.  Let  him  shut 
up  all  his  books,  and  put  away  his  papers,  on  the  Saturday 
night,  resolving  not  to  look  upon — not  to  think  of  them  (ex- 
cept in  rare  cases)  till  the  following  Monday.  His  mind 
must  have  an  interval  of  rest ;  and  this  day  is  set  apart  for 
such  a  purpose,  amongst  others  and  higher,  with  infinite 
wisdom  and  goodness.  God  forbid  that  the  student  should 
be  expected  to  convert  this  day  of  rest  into  one  of  religious 
labour,  gloom,  and  uneasiness.  The  "  Sabbath  was  made 
for  man,  not  man  for  the  Sabbath ;"  but  can  there  be  a  more 
just  and  noble  exercise  than  that  of,  at  least  once  in  the  day, 
attending  in  the  house  of  the  God  that  made  him  ;  who  has 
bestowed  upon  him  all  his  faculties  and  opportunities,  and 
will  hereafter  judge  him  for  the  use  or  mis-use  of  them ; 
ridding  himself  of  the  distractions,  purifying  himself  from 
the  pollutions  of  worldly  thoughts,  and  cherishing  those  of 
devout  hope  and  thankfulness  ?  Is  example  necessary  ? 
Amongst  a  "  cloud  of  witnesses"  may  be  cited  the  illustrious 
Hale,  who  "  was  so  regular  in  the  duties  of  religion,"  says 
Buniet,  "that  for  six-and-thirty  years'  time  he  never  once 
failed  going  to  church  on  the  Lord's-day." 

Listen,  finally,  to  the  language  of  Inspiration  1^ 
If  thou  turn  away  thy  foot  from,  the  Sabbath  from  doing 
thy  pleasure  on  my  holy  day  ;  and  call  the  Sabbath  a  delight, 
the  holy  of  the  Lord,  honourable ;  and  shalt  honour  Him, 
not  doing  thine  own  ways,  nor  finding  thine  own  pleasure,  nor 
speaking  thine  own  words : 

position,  how  he  contrived  to  get  through  so  enormous  an  amount  of  daily 
■work.,  and  yet  he  apparently  so  little  oppressed  by  it?  "I  rise,"  he  repUed, 
with  a  smile,  "  at  five,  often  at  foui-,  o'eloek  every  morning,  however  late  I 
may  go  to  bed;  but  I  generally  contrive  to  retire  to  rest  as  early  as  possible. 
In  these  two  or  three  hours  before  breakfast,  I  break  the  neck  of  the  day's 
business."  The  author  recently  asked  a  similar  question  of  one  of  the  greatest 
ornaments  of  the  woolsack  in  modern  times.  "I  have  always  kept  on  very 
civil  but  distant  terms  with  this  little  gentleman,"  he  replied,  pointing  to  a 
wine-glass ! 
1  Isaiah,  Iviii.  13,  14. 
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Tlien  shall  thou  delight  thyself  in  the  Lord  ;  and  I  will 
cause  thee  to  ride  upon  the  high  places  of  the  earth,  and  feed 
thee  with  the  heritage  of  Jacob  thy  father  ;  for  the  mouth  cf 
the  Lord  had  spoJcen  it. 

Nor  let  the  student  rob  himself  of  the  salutary  leisure 
afforded  by  holidays  and  vacations.  It  is  but  a  short-sighted 
policy  to  do  so,  with  reference  equally  to  mind  and  body. 
He  will  do  infinitely  more,  and  that  more  pleasantly,  after  a 
week  or  a  month's  complete  intermission  of  his  studies,  than 
he  would  gain  by  devoting  all  the  vacation  to  them.  J/e 
quid  nimis  should  be  wrung  in  his  ears  daily,  by  those  who 
have  access  to  an  over-labouring  student.  They  should 
address  him  in  the  weighty  words  of  "  the  English  Sen- 
eca"  :i—"  Moderate  your  own  vehemencie ;  suffer  not 
yourselfe  to  doe  all  you  could  doe  :  rise  ever  from  your  deske, 
not  without  an  appetite.  The  best  horse  will  tire  soonest, 
if  the  reins  lie  ever  loose  on  his  necke  ;  restraints  in  these 
cases  are  encouragements  :  obtaine  therefore  of  yourselfe  to 
deferre  and  take  new  dales.  How  much  better  is  it  to  refreshe 
your  mind  with  many  competent  meales,  than  to  buye  one 
day's  gluttonie  with  the  fast  of  many  ?  And  if  it  be  hard 
to  call  off  our  mind  in  the  midst  of  a  fture  and  likely  flight, 
know  that  all  our  ease  and  safety  begins  at  command  of 
ourselves  ;  he  can  never  taske  himself  well,  that  cannot 
favour  himselfe.  Persuade  your  heart,  that  perfection  comes 
by  leisure.  The  rising  and  setting  of  many  sunnes  (which 
you  think  slackens  your  worke)  in  truth  ripens  it.  That 
gourd  which  came  up  in  a  day,  withereth  in  a  day ;  whereas 
those  plants  which  abide  age,  rise  slowly." 

"  I  think  it  is  not  at  all  desirable,"  said  Mr.  Justice 
Coleridge,  when  recently  examined  as  a  witness  before  the 
Common  Law  Judicial  Business  Commissioners,*  "that  more 
work  should  be  jsufc  upon  the  judges,  than  they  now  have 
to  do :  this  work  being  not  merely  that  which  the  public 
see,  but  including  a  great  deal  of  reading  and  writing,  of 
which  the  public  know  nothing  but  in  its  results.  If  you 
make  it  impossible  for  a  judge  to  go  into  soctety,  or  to  cul- 

1  Bishop  Hall,  "Epist.  Decade, '  V.  Bp.  VIII. 

2  Report,  p.  32,  Ans.  528. 
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tivate  liberal  pursuits,  you  not  only  do  him  harm,  but 
eventually  very  considerable  harm  to  the  profession  ;  and 
whatever  is  in  this  sense  injurious  to  the  profession,  is  equally 
80  to  the  public.  What  I  say  about  judges,  I  also  say  with 
regard  to  .barristers.  I  think  that  they  should  have  their 
times  of  relaxation.  It  would  be  a  great  pity  to  keep  the 
one,  or  the  other,  in  town,  Avhen  all  other  society  is  out  of 
town,  and  to  oblige  them  to  go  out  of  town,  when  all  other 
society  is  in  town.  If  you  deprive  them  of  the  means  of 
improvement  which  social  intercourse  out  of  their  profes- 
sion, and  literature,  aflFord,  you  do  them  great  injury,  the 
consequences  of  which  must  be  felt  by  the  public  ;  for  you 
cannot  prevent  theirs  being  a  powerful  agency  on  so- 
ciety." 

IV. — ^Ambition  I  w'hat  shall  be  said  of  it  ? — That  the 
first  fruits  of  a  legitimate  professional  ambition,  will  be  the 
patience,  sobriety,  and  steadfastness  of  which  so  much  has 
been  already  said.  If  we  beget  not  these,  it  will  be  the 
mere  will-o'-the-wisp  that  has  led  thousands  out  of  their 
way  into  the  dreary  bogs  and  marshes  of  failure, — there  to 

sink 

"  Unseen,  unpitied,  hopeless  I" 

True  legal  ambition  is  an  eminently  calculating  and  practi- 
cal quality.  It  disposes  the  student  to  apportion  his 
strength  to  his  task  :  to  set  his  eyes  upon  worthy  objects, 
and  go  about  the  attaining  them,  worthily — to  look,  before 
he  leaps.  It  deals  witli  matter-of-fact  alone,  utterly  discard- 
ing reliance  on  chance — a  word  banished  from  its  vocabu- 
lary. It  sets  a  fool  speculating  on  possibilities  ;  a  wise  man 
calculating  probabilities.  The  one  thinks,  with  vain  sighs 
and  wishes,  on  the  end  alone ;  the  other,  having  steadily 
fixed  his  eyes  on  it,  resolutely  sets  about  considering  the 
means :  the  one  it  makes  passive,  the  other  active.  It  is,  in 
short,  the  balance-wheel  in  the  well-regulated  mental 
mechanism  ;— a  mere  disturbing  force  in  one  ill-regulated. 
If  the  most  eager  and  gifted  of  its  votaries  should  deign  to 
ask  for  a  suggestion,  it  might  be  earnestly  whispered  in  his 
ear — ^Be  calm  ;  calculating  :  long-sighted  ;  think  not  of  hop, 
step,  and  jump,  in  the  law,  but  rather  gird  up  your  loins 
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for  a  long  pilgrimage  ;  for  the  prize  is  splendid,  but  dis- 
tant. You  cannot  hasten  the  march  of  events,  any  more 
than  the  husbandman  the  course  of  vegetation.  However 
anxious  for  his  crops,  however  rich  the  soil,  however  pro- 
pitious the  weather,  he  must  drop  his  seed  into  the  ground, 
and  wait  and  watch  till  it  makes  its  appearance  in  due  sea- 
son. So  is  it  especially  with  the  legal  husbandman  ! — 
Learn  your  profession  thoroughly  ;  do  not  attempt  to  be- 
come, as  Lord  Bacon  has  it,  "a  lawyer  in  haste — the  thing, 
be  assured,  is  impossible  ;  learn  slowly,  and  well,  that  which 
will  so  enable  you  to  acquit  yourself  brilliantly,  when  "  the 
occasion  sudden  "  shall  have  arrived.  A  contrary  method 
will  mar  all  your  prospects,  rendering  you  turgid  with  con- 
ceit and  presumption,  and  inflaming  foolish  friends  with 
fallacious  expectations. 

V. — Ambition,  well  regulated  and  well  directed,  cannot 
fail  of  generating  another  capital  quality  of  a  promising 
law-student — decision  of  character,  and  that  in  respect 
of  both  intellectual  and  moral  considerations.  No  genius, 
no  industry,  no  energy  will  avail  in  the  legal  profession 
without  this  quality.  The  student  may,  perhaps,  select  his 
course  wisely,  but  how  difficult  to  adhere  to  it,  through 
good  and  through  evil  report,  through  all  doubts,  obstacles, 
and  discouragements  !  The  fi'uit  of  his  labours  is  so  slow 
in  appearing,  the  toil  so  incessant  and  severe,  that  the  stout- 
est-hearted is  apt  to  grow  a-wearied,  and  begin  to  waver 
from  his  purpose.  He  hesitates.  He  teases  himself  by  ask- 
ing, Is  he,  after  all,  in  the  right,  or,  at  all  events  in  the 
iest  way  ?  Is  he  not  wasting  his  time  ?  throwing  away  his 
labour  ?  He  begins  to  slacken,  pause,  and  look  about  him. . 
How  did  So  and  So  manage  ?  he  wonders  what  would  Such 
a  one  recommend  ?  He  consults  one,  and  another  ;  hears 
of  a  new  course  of  study  ;  several  of  his  acquaintance  say 
there  is  nothing  like  it ;  that  he  is  quite  in  the  wrong,  he  may 

depend  upon  it  I     The  celebrated took  this  method ! 

The  fickle  one  listens,  and  sighs.  Forthwith,  the  vessel 
tacks  and  tacks  again,  and  sails  this  way,  and  that  way,  till  the 
daylight  is  gone,  with  his  course  more  uncertain,  and  the 
port  further  oflf,  than  ever  !     Let  the  student,  now,  be  early 
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on  his  guard  against  this  wretched  frailty  of  purpose,  this 
hesitating,  fluctuating  humour  ;  and  if  he  cannot  overcome 
it,  quit  the  law. 

Primquam  ineipias,  consulto,  sed  UBi  consuluekis,  ma- 
ture FACTO,  opus  est, — must  be  his  maxim.  Let  him  re- 
flect upon  the  disposition  young  men  have  to  laud,  at  the 
expense  of  all  others,  the  particular  course  of  study  which 
they  have  adopted,  caring  not  whether  they  have  been  really 
successful  or  not ;  never  thinking,  in  this  blind  flattery  of 
their  own  superior  discernment,  of  the  diflerence  between 
intellects,  which,  like  different  soils,  require  different  modes 
of  cultivation  !  Let  the  student  deliberate  as  long  as  he 
chooses,  before  adopting  his  line  of  study  ;  but,  once  fairly 
adopted,  after  the  best  advice  he  can  obtain,  let  him  adhere 
to  it  with  manly  firmness  ;  unless,  after  a  reasonable  trial,  it 
prove  to  be  erroneous  or  unsuitable.  Let  him  not  go  gad- 
ding, flittering,  and  gossiping  about  among  his  friends — 
plaguing  both  them  and  himself  by  asking  their  opinions  on 
what  he  is  doing,  but  pursue  the  tenor  of  his  way,  and  in 
due  time  he  will  assuredly  reap  the  harvest.  "But,"  he 
says,  "  I  admire  all  this ;  I  see  its  necessity — would  I  could 
put  a  stop  to  its  practice  :" 

Video  melioraj  proboque ; 

Deteriora  sequor ! 

Let  him,  however,  rely  upon  it,  that  the  knowledge  of  the 

disease  being  half  the  cure,  the  more  sensible  he  becomes  of 

his  deficiency,  the-  more  determined  he  will  be  to  supply  it. 

A  series  of  such  efforts  will  beget  the  habit.     Consider  how 

all-important  it  is.     What  can  be  done  in  the  business  of 

'  life  without  it  ?     Is  it  not  worth  daily  struggles  to  acquire 

this  habit?     "Why  will  he  let  his  escutcheon  be  tarnished 

with  this  unseemly  blot,  when  a  few  hard  rubbings  will  get 

it  out  ? 

The  flighty  purpose  never  is  o'ertook, 

TJnless  the  deed  go  jplth  it :  From  this  moment 

The  very  firstlings  of  my  heart  shall  be 

The  firstlings  of  my  haiQd.    And  even  now 

To  crown  my  thoughts  with  acts,  be  it  tbought  done  !1 

1  Macbeth. 
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Lastly,  let  the  young  student  be  early  impressed  with  the 
certainty  of  one  fact^that  if  ha  desire  to  attain  to  the  coveted 
and  dignified  distinctions  of  office,  whether  judicial  or  other- 
wise, ho  must  study  to  preserve,  from  the  beginning  to  the 
end  of  his  career,  a  character  honourable  and  virtuous  in  the 
eyes  of  the  profession,  and  of  the  public.  He  must  manifest, 
on  all  occasions,  inflexible  regard  for  truth,  which  will  not 
admit  of  loose  incautious  statements,  on  even  the  most  ordi- 
nary or  trivial  occasions.  A  short-coming  in  this  respect  is 
soon  detected,  equally  by  the  Bar,  and  the  Bench.  The 
moment  that  a  man's  representations,  in  addressing  the  court, 
are  received  with  distrust,  in  respect  of  either  his  intentional 
suppression,  or  mis-representation,  or  rashness,  careless, 
or  thoughtlessness  of  statement,  he  has  done  himself,  he 
may  rely  upon  it,  an  injury  that  is  irreparable.  A  thousand 
occasions,  both  great  and  small,  arise  in  professional  inter- 
course at  the  Bar,  in  which  each  party  must  rely  implicitly 
on  his  opponent's  honour  and  veracity.  Let  a  gentleman 
once  find  himself  deceived,  let  one  or  two  more  experience 
a  similar  fate,  and  he  who  has  deceived,  becomes  a  marked 
man  ;  Niger  is  inscribed  on  his  back — liunc  tu  caveto,  whis- 
pered whenever  he  is  seen,  or  his  name  is  mentioned.  The 
authorities  he  may  cite,  are  distrustingly  received,  and  nar- 
rowly scrutinised,  by  his  opponents ;  so  are  the  aflidavits, 
the  contents  or  purport  of  which  he  is  stating  to  the  court — 
and  if  detected  in  a  single  slip,  he  is  instantly  and  severely 
exposed,  and  rebulced.  Besides  a  reputation  for  this  strict 
veracity,  a  member  of  the  Bar  must  be  of  a  frank  and  honour- 
able character  and  bearing,  incapable  of  taking  undue  ad- 
vantages of  any  sort,  in  even  the  most  casual  affairs  of  busi- 
ness. If  he  be  otherwise,  it  will  quickly  be  discovered,  as 
quickly  known,  resented,  and  despised  by  all  persons  engaged 
in  practice.  There  is,  in  fact,  perhaps,  no  profession  where 
integrity  and  high-mindedness  tell  so  early,  and  so  decisively, 
upon  a  man's  character,  position,  and  prospects,  as  at  the 
Bar.  Look  at  the  innumerable  occasions,  already  referred  to, 
for  the  employment  of  a  thoroughly  trustworthy  member  of 
the  Bar,  in  critical  and  responsible  public  duties,  of  a  tem- 
porary, as  well  as  permanent  nature.     Whenever  such  an 
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exigency  arises,  how  great  the  number  of  qualified  persons 
from  whom  to  make  the  selection  I  The  judges  are  asked 
"  What  do  you  think  of  Mr.  such  an  one  ?"  Eminent 
members  of  the  Bar  are  asked  similar  questions  :  and  the 
answer  is  decisive.  "  Will  he  do  f  A  silent  shrug,  an 
ominous  shaking  of  the  head,  is  fatal.  There  have  been 
instances  of  splendid  talents  and  acquirements  unhesita- 
tingly and  steadfastly  disregarded,  because  their  posses- 
sor's integrity  could  not  be  implicitly  depended  upon : 
because  even,  without  any  specific  provable  imputation  upon 
it,  there  was,  among  a  competent  and  honourable  body  of 
men  like  the  Bar,  a  prevalent  impression  to  its  disadvan- 
tage. That  impression  is  generated  by  the  perception  of  a 
number  of  little  traits  and  circumstances,  to  which  he  who 
is  most  concerned  never,  perhaps,  gives  a  thought.  If,  for 
instance,  he  be  addicted  to  immoral  and  profligate  conversa- 
tion ;  if  he  openly  indulge  in  a  dissolute  course  of  life ;  if 
he  be  chargeable  with  recklessness  and  unconscientiousness 
in  money  transactions  ;  if  he  evince  a  palpable  disregard  of, 
or  contempt  for  Religion,  and  its  ordinances  ; — all  these 
evil  qualities  and  habits,  and  each  of  them,  will  produce 
disastrous  efi^cts,  in  quarters  not  perhaps  dreamed  of  by 
their  unworthy  exhibitant.  A  blameless  course  of  life,  on 
the  contrary,  an  uncompromising  Christian  character,  com- 
mand universal  respect  at  the  Bar.  One  thus  rightfully 
distinguished,  even  though  not  of  high  reputation  for  ability 
or  learning,  is  more  likely  than  one  in  whom  these  condi- 
tions are  reversed,  to  be  selected  for  honourable  posts  in  the 
profession.  No  apparent  popularity  at  the  Bar  can  supply 
the  want  of  its  respect  and  esteem.  It  is  a  body,  the  stu- 
dent is  assured,  sternly  just  and  exacting  ;  and  its  silent 
fiat,  is  as  potent  as  irreversible.  That  Bar  knows  how  to 
appreciate  a  character  for  good  fellowship,  and  be  amused 
by  powers  of  entertainment ;  but  if  at  the  same  time  it  per- 
ceive moral  worth  to  be  wanting,  it  feels  no  interest  in  a 
man's  elevation  to  high  position,  no  sympathy  with  one  who 
has  attained  it,  without  the  respect  of  those  whom  he  has 
left  behind.     Undeserved  advancement  in  the  same  propor- 
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tion  dishonours  a  noble  profession,  compromises  the  public 
intei-ests,  and  is  of  fearful  ill  example. 

Our  judicial  annals  are  rich  in  illustrations  of  the  truth 
of  these  remarks ;  and  out  of  many,  may  be  selected  one 
whose  name  should  ever  be  rietained  in  the  gi'ateful  remem- 
brance of  the  profession,  for  extraordinary  modesty  and 
self-denial,  high  judicial  qualities,  and  exemplary  Christian 
character.  This  was  Sir  John  Eardley  Wilmot,  some  time 
Chief  Justice  of  the  Court  of  Common  Pleas.^  On  his  ap- 
pointment, which  he  accepted  with  diffident  reluctance,  one 
of  the  judges  of  the  Court,  Mr.  Justice  Yates,  thus  ex- 
pressed to  him  the  feelings  of  the  profession :  "  I  can 
affirm  with  confidence  (for  you  know  I  have  but  lately 
left  the  Bar,  where  I  had  a  general  acquaintance  with  the 
sentiments  of  the  Hall),  that  no  man's  promotion  would 
have  given  so  universal  satisfaction  as  yours.  I  repeat  this 
to  you,  because  it  certainly  must  give  you  pleasure.  Suc- 
cess is  never  more  pleasing  than  when  it  is  gained  with 
honour,  and  attended  with  a  general  good  will."  Another, 
our  famous  commentator,  Sir  William  Blackstone,  thus,  ad- 
dressed his  new  chief : — 

"My  Lord — Among  the  many  congratulations  you  re- 
ceive, upon  a  pi-omotion  Avhich  everybody  is  pleased  with, 
even  in  these  times  of  division,  there  are  none  more  sincere 
than  those  which  come  from  your  Lordship's  acquaintance, 
who  have  an  opportunity  of  contemplating  your  private  as 
well  as  public  character.  As  your  Lordship  has  been 
pleased  to  honour  me  with  that  advantage,  in  a  degree  that 
has  laid  infinite  obligations  upon  me,  you  will  believe  that  it  is 
with  real  pleasure  I  felicitate  both  your  Lordship,  and  West- 
minster Hall,  on  an  event  that  does  honour  to  both.  I 
am,  <fec.,  "  WM.  BLACKSTONE." 

Four  times  did  this  exemplary  man  refuse  the  offer  of  the 
Great  Seal,  with  all  its  splendid  incidents  I' 

"  His  knowledge,"  says,  with  just  pride,  his  son  and  biog- 

1  A.  D.  1766-1770.    He  lived  in  retirement  for  twenty  years  after  resigning 
this  office. 
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rapher,  "  was  extensive  and  profound  ;  and  perhaps  nothing 
but  his  natural  modesty  prevented  him  from  equalling  the 
greatest  of  his  predecessors.  Whenever  any  occasion  arose 
that  made  it  necessary  for  him  to  come  forward,  it  was 
always  with  reluctance :  to  perform  a  duty,  not  to  court 
applauvse,  which  had  no  charms  for  his  pure  and  enlightened 
mind.  .  .  In  private  life  h^  excelled  in  all  those  qualities 
which  render  a  man  respected  and  beloved.  May  the  re- 
membrance and  contemplation  of  his  virtues  inspire  his 
descendants  with  a  desire  to  imitate  them  1  This  he  would 
have  thought  the  most  grateful  reward ;  this,  the  noblest 
monument.  Such  unaffected  piety,  such  unblemished  in- 
tegrity, such  cheerfulness  of  manners  and  sprightliness  of 
wit, — such  disinterestedness  of  conduct,  and  perfect  freedom 
from  party  spirit,  could  not,  and  did  not  fail  of  making 
him  beloved,  as  well  as  admired,  by  all  who  knew  him. 
Genuine  and  uniform  humility  was  one  of  his  most  charac- 
teristic virtues.  With  superior  talents  from  nature,  im- 
proved by  unremitting  industry,  and  extensive  learning, 
both  in  and  out  of  his  profession,  he  possessed  such  native 
humbleness  of  mind,  and  simplicity  of  manners,  that  no 
rank,  no  station,  ever  made  him  think  highly  of  himself, 
or  meanly  of  others.  In  short,  j^hen  we  contemplate  his 
various  excellencies,  we  find  ourselves  at  a  loss  whether  most 
to  admire  his  deep  and  extensive  learning  and  penetration 
as  a  lawyer ;  his.  industry,  probity,  fairness,  wisdom,  and 
patience  as  a  judge  j^  his  taste  and  elegant  accomplishments 
as  a  scholar ;  his  urbanity  and  refined  sentiments  as  a  gen- 
tleman ;  or  his  piety  and  humility  as  a  Chi'istian." 

Falling  from  such  a  man,  the  following  words,  addressed 

in  his  dignified  retirement  from  public  life,  to  one  of  his 

» 

1  His  biographer,  the  present  Lord  Chief  Justice  of  the  Queen's  Bench,  in 
his  memoir  of  Chief  Justice  Wilmot,  bears  this  valuable  testimony  to  his 
judicial  merits  :  "  He  is  to  be  placed  in  a  very  high  rank  in  the  order  of 
judges.  Beyond  the  common  qualities  of  purity  and  patience,  he  had  an  ex- 
traordinary store  of  judicial  knowledge;  he  saw  with  celerity  the  questions 
of  law  upon  which  the  decision  ot  each  case  depended ;  and  disposed  of  them, 
not  Only  with  perfect  accuracy,  but  with  wonderful  copiousness  of  illustra- 
tion."—"  Lives  of  the  Chief  Justices,"  vol.  ii.  p.  293. 
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sons,  filly  conclude  this  chapter,  and  may  be  deemed  orac- 
ular. 

"  Second  my  endeavours  so  cultivate  your  mind,  and  to 
impregnate  it  with  the  principles  of  honour  and  truth  which 
constitute  a  gentleman.  These  I  received  .in  the  utmost 
purity  from  my  own  father,  and  will  transmit  to  you,  and 
to  your  brothers,  unsullied,  yiowever  fortune  may  exalt  or 
depress  you,  the  consciousness  of  having  always  acted  upon 
these  principles,  will  give  you  the  only  perfect  happiness 
that  is  to  be  found  in  this  world.  But  above  all  things,  re- 
member your  duty  to  God ;  for  without  His  blessing,  my 
love  and  affection  for  you  will  be  as  ineffectual  to  promote 
your  happiness  here,  as  hereafter  ;  and  whether  my  heart 
be  full  of  joy  or  of  grief,  it  will  always  beat  uniformly 
with  unremitting  wishes,  that  all  my  children  may  be  more 
distinguished  for  their  goodness,  than  their  greatness. 
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CHAPTER  VI. 

ON  THE  FORMATION'  OF  A  LEGAL  OHAEACTEE: 
*  Mental  Disgipline. 

It  has  beSu  well  said,  that  in  planning  the  destinies  of  a 
young  lawyer,  it  should  not  be  forgotten,  that  the  greatest 
men  are  not  those  who  know  most,  but  those  who  can  do 
most :  that  he  who  is  for  ever  reading,  can  have  no  time  for 
thinking,  for  organising  and  classifying  his  knowledge  ;  and 
for  so  incorporating  it  with  his  mind,  that  it  becomes  a 
part  of  him,  and  can  be  used,  at  a  moment's  notice,  with 
vigour  and  precision.^  '  Who  can  do  most/'  These  are 
homely  words  ;  but  what  do  they  signify,  and  imply  !  •  The 
whole  scope  of  the  present  chapter !  Setting  the  mind  in 
working  trim,  and  that,  as  early  and  efficiently  as  may 
be  : — having  put  weapons  into  the  hands  of  a  recruit,  teach- 
ing him  how  to  use  them  in  action.  May  it  not  be  said, 
even,  that  this  is"  the  scope  of  the  whole  work  now  under 
the  reader's  eye  ?  And  who  is  he  that  shall  immodestly  say 
to  himself,  "  I  require  no  mental  discipline  ;  I  am  endowed 
by  nature  with  a  special  and  superior  aptitude  for  law,  its 
study  and  practice ;  or,  my  faculties  are  already  thoroughly 
well  trained  :  I  can  at  all  times  command  my  attention  ;  am 
capable 'of  long-sustained  thought;  can  readily  seize  and 
retain  the  bearings  of  a  complicated  statement,  whether  of 
facts,  or  reasoning  ;  and  am  apt  at  the  detection  of  fallacy  ?" 
For  such  an  one,  this  work,  or  at  all  events  this  chapter,  is 
not  written.  It  is  designed,  with  kindliest  feeling,  for  those 
gracefully  distrusting  their  qualifications  for  an  arduous  pro- 
fession ;  and  them  it  would  seek  to  encourage,  to  guide,  and 
to  strengthen. 

1  The  Jurist,  vol.  x.  p.  13. 
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Next  to  the  inculcation,  upon  his  son,  of  the  truths  of 
religion,  a  wise  father's  earliest  efforts  should  be  directed  to 
the  mental  discipline  of  that  son  ;  especially  if  the  father's 
position  in  life  warrant  him  in  destining  his  son  for  one  of 
the  learned  professions,  especially  that  of  the  Bae.  The 
earliest  years  of  childhood  rarely  receive  that  kind  of 
attention  which  they  require.  Children  are  disposed  to 
observe,  and  to  consider,  far  more,  they  begin  to  think  much 
earlier  than  even  a  watchful,  parent  often  gives  them  credit 
for  ;  but  their  little  efforts  in  this  direction,  far  from  being 
tenderly  and  vigilantly  assisted,  are  too  often  disregarded 
by  anxiously-occupied  fathers,  or  frustrated  by  devotion  to 
the  premature  and  mechanical  acquisition  of  knowledge. 
Those  who  have  been  accustomed  to  observe  young  chil- 
dren, are  often  surprised  at  their  pertinacious  curiosity  to 
find  out  the  comaectiou  between  cause  and  effect,  in  ordi- 
nary occurrences,  and  the  reasons  on  which  dogmatic 
information  is  based.  The  opportunities  thus  afforded  to 
prudent  and  watchful  parents  are  precious  indeed ;  and  it 
were  a  dereliction  of  duty,  not  sedulously  to  make  the  most 
of  them,  by  striving  to  form  a  habit  of  attention  in  their 
children: — one  which  will,  in  due  time,  prodigiously  abridge 
the  difficulty  both  of  their  acquiring,  and  of  communicating 
to  them,  knowledge,  and  early  train  the  mental  faculties  to 
encounter  successfully  with  Difficulty.  Though  nothing 
can  be  more  cruel  and  mischievous  than  to  exact  too  much 
from  a  child  in  the  way  above  suggested,  yet  much  more 
may  be  safely  and  happily  effected,  than  is  attempted  in  one 
out  of  a  hundred  instances.  Custom,  says  Lord  Bacon,  is 
most  perfect,  when  it  beginneth  in  young  years  ;  this  we  call 
education,  which  is,  in  effect,  but  an  early  custom.'  It  is  a 
just  observation  of  Dugald  Stewart,  that  "  in  general  where 
habits  of  inattention,  and  an  incapacity  for  observation,  are 
very  remarkable,  they  will  be  found  to  have  arisen  from 
some  defect  in  early  education  :"^  and  the  unseen  and  unsus- 
pected root  of  that  defect  is  often,  it  is  conceived,  to  be 

1  "BsRays,"  of  Custom  and  Education. 

2  "  Elem.  of  Pliilos."  oh.  yi.  s.  7,  p.  469  (6th  ed.) 
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found  in  the  prevalent  error  of  cramming  the  memory, 
instead  of  exercising  the  understanding,  of  youth.  How 
fatally  easy  it  is  for  them  to  slip  into  a  slovenly  habit  of 
mind,  which  is  imperceptibly,  and  too  often  irretrievably, 
incapacitating  them  from  any  future  intellectual  exertion  of 
importance  I  Sound  an  alarm,  supme  parent,  in  th6  ears  of 
your  son,  whom  you  are  preparing  for  inevitable  failure, — 
for  the  humiliation  of  your  family  pride,  the  disappointment 
of  all  your  fond,  but  idle,  hopes  and  expectations  !' — Say  to 
him  in  the  language  of  the  stern  Persius — 
■■  Tibi  luditor !     Bffluis,  amens ! 


Contemnere  ! — Sonat  vitium  peroussa,  malign? 
Respoudet  viridi  non  coota  fldelia  limo. 
TJdum  et  moUe  lutum  es :  nunc !  nunc !  properandus,  et  acri 
Fingendus  sine  fine  rota  !"i 

Enlist  early  his  own  feelings  in  your  behalf;  convince  his  own 
judgment,  and  be  yourself,  if  fortunately  capable  of  it,  the 
happy  instrument  of  conferring  on  him  so  precious  a  boon, 
one  for  which  he  will  thank  you  to  the  latest  moment  of  his 
life  !  "  The  pains  and  application,"  says  Roger  North,  in 
weighty  words  which  ought  never  to  be  forgotten,  "  must 
be  in  the  youth  ;  and  that  gone,  the  apportunity  is  lost.  A 
man  has  but  one  youth ;  and  considering  the  consequence 
of  employing  that  well,  he  has  reason  to  think  himself  very 
rich  ;  for  that  gone,  all  the  wealth  in  the  world  will  not  pur- 
chase another.  It  would  seem  strange,  if  experience  did  not 
confirm  it,  that  a  man's  age  should  be  like  the  seasons  of  the 
year  ;  for  if  you  sow  in  harvest,  when  are  you  to  reap  ?  The 
spring  is  the  time  to  commit  seeds  to  increase  ;  and  if  a  man 
get  not  his  skill  when  young,  he  is  like  never  to  have  any  at 
all ;  for  the  soil  becomes  arid  as  age  advances,  and  whatso- 
ever is  scattered  upon  it,  takes  no  thrift,  but  perishes  and 
starves."^ 

Consider,  for  a  moment,  for  what  a  profession,  in  that  of 
the  Bar,  you  are  destining  your  son  !  Advancing,  however, 
from  the  period  of  youth,  towards  manhood,  how  few  even 
highly-educated  young  men  have  really  been  taught  to  th'ffnk : 
how  many  can  cunningly  simulate  a  thinker,  and  obtain  credit 

1  Persius,  "Sat.',  iii.  pp.  20-24,  »  "Disc.  Stu.  Laws,"  pp.  5,  6, 
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for  it,  without  a  colour  of  right  to  the  title !  There  are  some, 
undoubtedly,  blessed  with  a  clear  and  strong  head,  an  indom- 
itable will,  and  a  natural  aptitude  for  practical  thinking : 
but  there  are  others  who  possess  high  mental  endowments,  a 
rich  imagination,  and  great  powers  of  memory,  and  of  elo- 
quence, but  whose  understanding  is  either  not  so  strongly  de- 
veloped, or  has  been  so  long  neglected,  as  to  oppose  a  seri- 
ous barrier  to  progress  ;  to  fetter  the  exercise,  and  obscure 
the  lustre,  of  their  other  faculties  and  qualifications,  when 
brought  to  bear  upon  a  profession  so  seriously  taxing  the 
reasoning  powers.  Of  the  general  nature  of  legal  reason- 
ings, the  student  may  see  an  accuraite  account  given  by  Dr. 
Paley.  A  short  specimen  may  illustrate  the  species  of  men- 
tal exertion  for  which  the  law  student  is  desirous  of  prepar- 
ing himself. 

"  After  all  the  certainty  and  rest  which  can  be  given  to 
points  of  law,  by  either  the  interposition  of  the  legislature, 
or  the  authority  of  precedents,  one  principal  source  of  dis- 
putation, and  into  which,  indeed,  the  greater  part  of  legal 
dontroversies  may  be  resolved,  will  remain  still,  namely, — 
the,  COMPETITION  OF  OPPOSITE  ANAi^oGiES.  When. a  point 
of  law  has  been  once  adjudged,  neither  that  question,  nor 
any  which  completely,  and  in  all  its  circumstances,  corres- 
ponds with  that,  can  be  brought  a  second  time  into  dispute ; 
but  questions  arise  which  resemble  this,  only  indirectly  and 
in  part,  in  certain  views  and  circumstances,  and  which  may 
seem  to  bear  an  equal  or  greater  affinity  to  other  adjudged 
cases ;  questions  which  can  be  brought  within  any  fixed  rule 
only  by  analogy,  and  which  hold  a  relation,  by  analogy,  to  dif- 
ferent rules.  It  is  by  the  urging  of  these  difiierent  analogies, 
that  the  contention  of  the  bar  is  carried  on :  and  it  is  in  the 
comparison,  adjustment,  and  reconciliation  of  them  with  one 
another ;  in  the  discerning  of  such  distinctions  ;  and  in  the 
framing  of  such  a  determination  as  may  either  save  the  vari- 
ous rules  alleged  in  the  cause,  or,  if  that  be  impossible,  may 
give  up  the  weaker  analogy  to  the  stronger ;  that  the  sagacity 
and  wisdom  of  the  court,  are  seen  and  exercised.  *  *  * 
Whoever  takes  up  a  volume  of  reports,  will  find  most  of  the 
arguments  it  contains  capable  of  the  same  analogies,"  [as  the 
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instance  which  he  had  given']  ;  "although  the  analogies,  it 
must  be  confessed,  are  sometimes  so  entangled,  as  not  to  be 
easily  unravelled,  or  even  perceived."^ 

The  task  undertaken  in  this  section,  is  that  of  contribut- 
ing somewhat  towards  remedying  that  early  negligence,  and 
those  deficiencies,  which  have  resulted  in  the  sad  spectacle 
of  a  volatile  and  undisciplined  mind,  growing  incapable  of 
attention  and  close  thought.  Let  us  set  out  with  the  cheer- 
ing assurance  of  the  Prince  of  Philosophers  : — 

"Abeunt  studia  in  mores  :^  nay,  there  is  no  stond*  or  impe- 
diment in  the  wit,"  says  Lord  Bacon,  "  but  may  be  wrought 
out  by  fit  studies :  like  as  diseases  of  the  body  may  have 
appropriate  exercises.  Bowling  is  good  for  the  stone  and  reins, 
shooting^  for  the  lungs  and  breast,  gentle  walking  for  the 
stomach,  riding  for  the  head,  and  the  like.  So,  if  a  man's 
wit  be  wandering,  let  him  study  the  mathematics ;  for  in 
demonstrations,  if  his  wit  be  called  away  never  so  little,  he 
must  begin  again.  If  his  wit  be  not  apt  to  distinguish,  or 
find  difierences,  let  him  study  the  schoolmen,  for  they  are 
'  Cymini  sectores.'^  If  he  be  not  apt  to  beat  over  matters, 
and  to  call  upon  one  thing  to  prove  and  illustrate  another, 
let  him  study  the  lawyers'  cases :  so  every  defect  of  the 
mind  may  have  a  special  receipt."^ 

Lord  Bacon's  encomiums  on  the  study  of  Mathematics, 
as  affording  the  best  discipline  for  an  ill-regulated  mind,  are 
numerous  and  emphatic.  In  addition  to  the  one  contained 
in  the  foregoing  paragraph,  he  has  said,  elsewhere,  "  Pure 
mathematics  do  remedy,  and  cure,  many  defects  in  the  wit 


1  "  The  contest,"  he  says,  "that  has  lately  existed  ooneeming  literary  prop- 
erty." See,  and  study,  the  great  case  of  Millar  v.  Taylor,  4  Burrow's  Rep. 
230.3,  to  which  he  refers. 

2  Moral  and  Political  Philosophy,  book  TI.  ch.  viii. 

3  "  Manners  are  influenced  by  studies."   Translation  by  Ajchbishop  Vhately. 
■*  An  old  word  for  "staijd,"  i.  e.  a  standing  or  stopping-place,  or  station, 

"  The  rising  in  fortune,"  says  Lord  Bacon,  elsewhere,  "  seldom  amendeth  the 
mind ;  but  on  the  other  side,  the  removing  of  the  stands  and  impediments  of 
the  mind  doth  often  clear  the  passage  and  current  to  a  man's  fortune."— Letter 
to  Sir  Henry  Saville. 
6  By  "shooting. '' — ^here,  is  obviously  meant,  the  use  of  the  bow  and  arrow. 

6  i.  e.  "  splitters  of  cummin."— Ifote  by  Ai-chbishop  Whately. 

7  "Essays,"  Of  Studies. 
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and  faculties  intellectual ;  for  if  the  wit  be  dull,  they 
sharpen  it :  if  too  wandering,  they  fix  it ;  if  too  inherent 
in  the  sense,  they  abstract  it."  And  again. — "If  a  child 
be  bird-witted,  that  is,  hath  not  the  faculty  of  attention, 
mathematics  give  a  remedy  thereto  ;  for  in  them,  if  the 
wit  be  caught  away  but  a  moment,  one  is  to  begin  anew." 
And  yet  once  more: — "As  tennis  is  a  game  of  no  use  in 
itself,  but  of  great  use,  in  respect  it  maketh  a  quick  eye, 
and  a  body  ready  to  put  itself  into  all  postures ;  so  in  the 
mathematics  tJiat  use  which  is  collateral  and  intervenient,  is 
no  less  worthy  than  that  which  is  principal  and  intended."^ 
Professor  Leslie,  also,  a  distinguished  and  accomplished 
mathematician,  has  borne  decisive  testimony  to  the  value 
of  the  study  of  geometry,  if  regarded  even  as  a  means  of 
mental  exercise  only.  "  The  demonstrations  left  by  the 
Greek  geometers,  are  models  of  accuracy,  clearness,  and  ele- 
gance— admirably  calculated  for  training  the  minds  of  youth 
to  habits  of  close  reasoning,  and  luminous  arrangement."^  It 
were,  however,  superfluous  to  accumulate  testimonies  to  the 
same  effect ;  yet  one  more  may  be  cited, ^  because  brief,  and 
proceeding  from  one  whom  a  competent  judge  has  pro- 
nounced to  be  "a  person  of  the  very  first-rate  eminence  at 
the  bar,  and  one  of  the  few  lawyers  who  fully  sustained  in 
parliament  his  great  forensic  reputation."*  "  Geometkt,"! 
said  Lord  Ashburton,^  "will  afford  to  the  young  lawyer  the 
most  apposite  examples  of  close  and  pointed  reasoning."* 
Some  years  ago,  a  young  gentleman  of  superior  natural 
talent,  having  had  an  average  classical  education,  was,  in  his 
twenty-first  year,  desirous  of  coming  to  the  Bar.  He  had 
read  much  of  what  is  called  "  light  literature,"  butindolent- 

1  "Advancement  of  Learning,"  Works,  vol.  ii.  p.  145. 

2  Fom-th  Preliminary  Dissertation  on  the  Progress  of  Mathematical  and 
Physical  Science  during  the  18th  Century.  J 1. — Speculative  Mathematics. — 
"  Bhcyc.  Britann."  vol.  i.  p.  580  <7th  ed.) 

5  See  also  Dr.  Whewell's  Thoughts  on  the  Study  of  Mathematics,  as  apart 
of  a  Liberal  Education  (1835) ;  and  "  Of  a  Liberal  Education  in  General,  and 
with  particular  reference  to  the  leading  Studies  of  the  University  of  Cam- 
bridge "  (1845) ;  especially  §§  5  and  6  of  the  latter  publication. 

*  Lord  Brougham's  "Statesmen  of  the  Time  of  George  III."  vol.  ii.  p.  325. 

6  Formerly  Mr.  Dunning. 

6  "  Letter  to  a  Young  Gentleman."  <fec.  <fco. 
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ly  and  discursively  ;  had  even  written  not  a  little,  nor 
successfully,  for  the  press ;  and  had  several  times  found  oppor- 
tunities for  speaking  in  public,  on  political  subjects  ;  acquit- 
ting himself,  on  such  occasions,  successfully — being  fluent, 
ready,  and  ingenious.  In  short,  he  had  contrived  to  pass 
among  a  pretty  large  circle  of  acquaintances  as  a  "  decidedly 
clever  man."  Some  casual  observation  made  by  a  Cam- 
bridge friend  of  his,  concerning  the  use  of  geometry  in  test- 
ing the  strength  of  the  reasoning  powers,  induced  him,  on 
returning  that  evening  to  his  lodgings,  to  take  down  a  copy 
of  Euclid,  which  he  recollected  had  long  lain  on  one  of  the 
upper  shelves  of  a  bookcase  belonging  to  his  landlord.  After 
glancing  over  the  Definitions,  Axioms,  and  Postulates,  he, 
in  like  manner,  and  in  'his  then  usual  superficial  way" — 
read  over  the  first  problem,  and  '  saw  nothing  so  very  won- 
derful in  it.'  Some  impulse  or  other  moved  him  to  read  it 
again,  and  very  attentively  ;  that  inducing  him,  after  a 
thoughtful  pause,  to  read  it  a  third  time,  still  more  atten- 
tively than  before.  After  this,  he  rose  from  his  chair,  '  in  a 
sort  of  trepidation,'  and  felt  that  he  had  suddenly  made  a 
great  discovery  ;  viz.,  that  till  then  '  he  had  really  known 
nothing  whatever  of  the  connection  between  premiss  and 
conclusion,— in  short,  of  real  reasoning,^ — and  he  passed  a 
night  of  sleepless  despondency.  On  the  morrow,  however, 
he  betook  himself  to  action  ;  and  turning  his  discovery  to 
good  account,  addressed  himself  immediately  to  the  STtrnr 
of  Euclid,  overcoming  a  thousand  risings  of  weariness,  dis- 
gust, and  even  dispair,  till  he  had  mastered  several  of  the 
earlier  books.  Then  he  attacked  Algebra ;  went  to  the  uni- 
versity pretty  well  prepared,  and  acquired  considerable  disr 
tinction  there.  'I  never  now,' says  he,  'think  of  Euclid, 
who  taught  me  first  that  I  had  an  understanding  which  I 
could  not  use,  and  then  showed  me  how  to  use  it,  without 
feeling  all  the  reverence  and  afifection  due  to  so  auarust  an 
instructor.  I  am  conscious  that  he  changed  the  whole  char- 
acter of  my  mind,  and  gave  me  my  only  chance  of  success 
in  life.    By  the  time  that  I  had  really  mastered  the  first  three 

1  These  were  his  own  words,  used  to  the  writer,  shortly  before  the  original 
publication  of  this  work,  and  wliom  he  authorised  thus  to  record  the  incident. 
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books,  not  with  the  design  of  becoming  a  mathematician, 
but  simply  of  learning  to  reason,  I  became  sensible  of  a 
great  improvement  in  my  faculties ;  occasioning  unspeakable 
satisfaction,  mingled  with  secret  shame  and  vexation  at  the 
frivolous,  indolent,  and  superficial  habits  of  thought  with 
which,  up  to  the  moment  of  discovering  their  existence,  I 
had  been  content.'  There  doubtless  exist  many  similar  in- 
stances of  the  signal  advantage  derived  from  a  study  of 
Euclid, — though  pursued  only  to  the  extent,  and  with  the 
object,  above  mentioned, — as  eminently  calculated  to  detect 
existing  deficiencies,  to  test  the  native  strength  of  the 
intellect,  to  fix  a  wavering,  and  invigorate  a  weak  one. 
The  exquisite  and  faultless  logic  with  which  each  demon- 
stration is  fraught,^  cannot  fail  of  producing  the  happiest 
effect  upon  a  mind  of  even  but  average  capacity,  bent  upon 
becoming  familiar  with  the  process.  It  is  possible,  however, 
that  the  student  may  imagine  himself  attaining  this  object, 
though  all  the  while  really  doing  nothing  but  committing  to 
memory :  his  reasoning  faculties  being  not  appealed  to,  and 
utterly  unconcerned  in  the  operation ;  in  fact,  fast  asleep. 
This  would  be  a  sad  mistake,  indeed ;  yet  it  is  of  too  frequent 
occurrence.  "  One  who  does  not  understand  the  principles 
of  Euclid's  demonstrations,"  justly  observes .  Archbishop 
Whately,  "  however  much  he  may  have  learnt  by  rote,  knows 
absolutely  nothing  of  geometry.  Unless  he  attain  this  point, 
all  his  labour  is  utterly  lost ;  worse  than  lost,  perhaps,  if  he  be 
led  to  believe  that  he  has  learnt  something  of  a  science,  when, 
in  truth,  he  has  not ;  and  the  same  is  the  case  with  Logic,  or 
any  other  science.  .  .  There  are  some  persons  (probably  not 
above  one  of  ten,  of  such  as  have,  in  other  respects,  tolerable 

1  "  It  IB  a  remarkable  fact  in  the  history  of  science,"  observes  Professor 
Playfair,  in  his  admirable  edition  of  Euclid,  the  one  best  adapted  for  students, 
"  that  the  oldest  book  of  elementary  geometry,  is  still  considered  the  best ; 
and  that  the  writings  of  Euclid,  at  the  distance  of  two  thousand  years,  con- 
tinue to  form  the  most  approved  introduction  to  the  mathematical  sciences. 
This  peculiar  distinction,  the  Greek  geometer  owes  to  the  elegance  and  cor- 
rectness of  his  demonstrations,  added  to  an  aiTangement  most  happily  con- 
trived for  the  purposes  of  instruction ;  advantages  which,  when  they  reach  a 
certain  eminence,  secure  the  works  of  an  author  from  being  forgotten,  more 
effectually  than  even  originality  of  invention." — Playfair's  "Elements  of 
Geometry,"  (Euclid)  Pref.  iii. 
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abilities)  who  are  physically  incapable  of  the  degree  of  steady 
abstraction  requisite  for  really  embracing  the  principles  of 
logic,  or  of  any  other  science,  whatever  pains  may  be  taken 
by  themselves  or  their  teachers ;  but  there  is  a  much  greater 
number,  to  whom  this  is  a  great  difficulty,  though  not  an 
impossibility."  These  remarks  are  equally  correct  when 
applied  to  the  case  of  one  desirous  of  studying  geometry  or 
'mathematics,  in  order  to  acquire  a  practical  knowledge  of 
tbem,  and  to  that  of  one  seeking  from  them  that  "collateral 
and  intervenient  use,"  spoken  of  above  by  Lord  Bacon  ;  viz., 
the  exercise  and  discipline  of  the  reasoning  powers.  "  Non 
inutiles,"  says  he,  "scientise  existimandse  sunt,  quaruminse 
nuUus  est  usus,  si  ingenia  acuant,  et  ordinent."*  It  is  pos- 
sible to  commit  accurately  to  memory  some  twenty  or  thirty 
theorems,  without  having  had  even  a' glimpse  of  their  real 
meaning  and  principle — as  may  become  painfully  evident  to 
one  who  has  thus  addressed  himself  to  Euclid,  on  being  tried 
with  a  very  simple  "deduction."  Let  pen,  ink,  and  paper  be 
given  him,  and  let  him  sit  down  to  accomplish  the  feat  of 
drawing,  from  a  given  point,  the  shortest  possible  line  to  a  straight 
line.  Let  him,  if  puzzled,  be  told  that  he  can  do  this  by  the 
aid  of  two  thorems,  which  he  may  suppose  himself  to  have 
thoroughly  mastered,  in  the  first  book — the  19th  and  32nd ; 
— even  then,  he  may  be  unable  to  solve  the  mystery  1  It  is 
true  that  some  have  a  special  aptitude  for  mathematics,  and 
others  are  unconquerably  disinclined  to,  and  incapacitated 
for  them  5  but  the  most  scientific  elementary  statement  of 
legal  principles,  may  be  in  the  same  position  with  reference 
to  an  eager  undisciplined  tyro.  Let  not,  however,  a  young 
or  timid  reader  of  these  pages,  be  disheartened.  The  mem- 
ory is  not  the  only  faculty  improvable.  The  perception  may 
be  quickened,  and  the  judgment  strengthened,  the  reasoning 
powers  developed,  to  an  indefinite  exten^t,  by  appropriate 
and  persevering  exercise.  It  is,  in  fact,  with  the  mind,  as 
with  the  body.  If  only  one  set  of  muscles  should  be  exer- 
cised, that  set  alone  will  be  developed  and  strengthened,  at 

1  "  "We  should  not  consider  even  those  sciences  which  have  no  actual  prac- 
tical application  in  themselves,  as  without  value,  if  they  sharpen  and  train 
the  intellect." — "  Antitheta, "  on  Studies.   Translated  by  Archbishop  "WTiately. 
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the  expense  of  all  the  others :  wherefore  it  is,  that  divers 
species  of  gymnastic  exercises  have  been  discreetly  contrived, 
for  the  purpose  of  bringing  fairly  into  play  all  the  various 
muscles  of  the  body.  When  these  are  judiciously  adopted, 
how  great  is  the  advantage !  And  why  not  apply  the  same 
principle  to  mental  exercise  ?  Why  should  any,  or  any  one, 
of  the  faculties  of  the  mind,  be  exclusively,  or  all  but  exclu- 
sively, used  and  disciplined  ? 

There  are  many  persons  of  strong  but  untrained  intellect, 
who  entertain  that  invincible  repugnance  to  mathematical 
science,  which  has  been  alluded  to  ;  and  who  would  rather, 
so  to  speak,  take  their  mental  physic,  in  any  other  way. 
Other,  and  effectual  modes  there  are  ;  but  before  pointing 
out  one  of  them  it  may  be  well  to  premise  a  little  concern- 
ing the  subject  of  Logic. 

Disputes,  often  degenerating  into  mere  logomachy,  have 
arisen,  concerning  the  nature  and  province  ,of  Logic  : — 
whether  it  be  an  art,  or  a  science,  or  both  ;  whether  the 
syllogistic  or  inductive  system  be  better  entitled  to  the  name 
of  art  or  science  ;  whether  both  are  really,  combined  in  every 
true  and  complete  system  of  logic ;  what  is  involved  in 
"  reasoning  ;"  how  far  logic  is  connected  with  metaphysics  ; 
and  whether  a  man  may  reason  well,  who  knows  nothing  of 
logic,  and  is  not  conscious  of  the  process  of  reasoning. 
With  these  it  is,  ot  course,  optional  whether  the  student 
will  amuse,  puzzle,  or  strive  to  edify  himself ;  but  one 
practical  observation,  emanating  from  a  high  authority  on 
these  matters,  is  commended  to  his  attention.  "  If  it  were 
inquired,"  says  Archbishop  Whately,  in  accordance  with  a 
suggestion  of  his  own  eminent  logic  preceptor.  Bishop  Cop- 
leston,  "  what  is  to  be  regarded  as  the  most  appropriate 
intellectual  occupation  of  Man,  as  Man,  what  would  be 
the  answer  ?  The  statesman  is  engaged  with  political 
affairs  ;  the  soldier,  with  military  ;  the  mathematician,  with 
the  properties  of  numbers  and  magnitudes,  the  merchant  with 
commercial  concerns,  &c.;  but  in  what  are.  all  and  each  of 
these  employed  ? — employed,  I  mean,  as  men  ;  for  there  are 
many  modes  of  exercise  of  the  faculties,  mental  as  well  as 
bodily,  which  are  in  great  measure  common  to  us  with  the 
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lower  animals.  Evidently  in  Reasoning.  They  are  all  oc- 
cupied in  deducing,  well  or  ill,  Conclusions  from  Premises  ; 
each  concerning  the  subject  of  his  own  particular  business 
If,  therefore,  it  be  found  that  the  process  going  on  daily,  iu 
each  of  so  many  different  minds,  is,  in  any  respect  the  same, 
and  if  the  principles  on  which  it  is  conducted,  can  be  re- 
duced to  a  regular  system ;  and  if  rules  can  be  deduced 
from  that  system,  for  the  better  conducting  of  the  process  ; 
then,  it  can  hardly  be  denied,  that  such  a  system,  and  such 
rules,  must  be  especially  worthy  of  attention,  of  the  mem- 
bers not  of  this  or  that  profession  merely,  but  of  every  one 
who  is  desirous  of  possessing  a  cultivated  mind.  To  under- 
stand the  theory  of  that  which  is  the  appropriate  intellectual 
occupation  of  man  in  general,  and  to  learn  to  do  that  well, 
which  every  one  will  and  must  do,  whether  well  or  ill,  may 
surely  be  considered  as  an  essential  part  of  a  liberal  educa- 
tion." 

If  the  statesman,  the  soldier,  the  mathematician,  the  mer- 
chant, bfe  thus  all  employed  in  reasoning,  how  must  it  be 
with  the  advocate,  whose  whole  life  is  passed  in  this  process  ; 
in  disputing,  persuasion,  and  argumentation  ;.  in  the  detec- 
tion of  fallacies,  such  great  interests  depending  on  the  skill 
with  which  he  can  carry  on  the  process  ?  Let  the  student 
rest  satisfied,  that  mere  verbal  quibbling,  is  not  the  province 
of  the  logie  with  which  he  has  to  deal ;  but  that  logic  is  a 
substantial  science,  a  real  art,  laying  down  the  principles  by 
which  all  reasoning  must  be  conducted,  and  prescribing 
rules  which  cannot  be  departed  from,  in  sound  reasoning. 
To  frame,  indeed,  a  system  of  rules,  which  should  equalise 
persons  of  all  varieties  of  capacity,  "  would  be  a  project," 
says  the  same  distinguished  logician,  Archbishop  Whately, 
"  no  less  chimerical  in  this,  than  in  other  departments  of 
learning  ;  but  it  would  certainly  be  a  great  point  gained, 
if  all  persons  were  taught  to  exercise  the  reasoning  faculty, 
as  well  as  the  natural  capacity  of  each  would  permit ;  for 
there  is  good  reason  to  suspect  that,  in  this  point,  men  fail 
quite  as  often  for  want  of  attention,  and  of  systematic  culti- 
vation of  their  powers,  as  from  natural  deficiency."  Who- 
ever is  inclined    to  undervalue  logic,  should  try  to  solve 
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some  such  fallacy  as  auy  book  on  the  subject  may  present 
for  that  purpose  ;  and  if  he  fail,  while  another  succeeds, 
the  former  may  be  somewhat  less  indisposed  to  undervalue 
logic.  Even  if  he  succeed,  by  the  aid  erf  "  common  sense" 
alone,  still  would  it  not  be  interestir^g  and  useful,  to  ascer- 
tain the  logical  rules  which  had  imperceptibly  shaped  the 
process  through  which  his  mind  had  passed,  before  arriving 
at  the  conclusion  ?  and  which,  with  a  little  attention  and 
practice,  would  be  equally  available,  in  cases  of  incom- 
parably greater  subtlety  and  complexity  ?  These  rules  are 
the  result  of  the  experience  and  skill  of  the  acutest  intel- 
lect of  ages  :  why  disdain  their  use,  oi*  grudge  a  consider- 
able effort  to  mtuster  them  ?  Dr.  Whately  adopts  a  beautiful 
observation  by  an  anonymous  brother  logician  :^  "  The 
chemist  keeps  by  him  his  tests,  and  his  method  of  analysis, 
to  be  employed  when  any  substance  is  offered  to  his  notice, 
the  composition  of  which  has  not  been  ascertained,  or  in 
which  adulteration  is  suspected.  Now  a  fallacy  may  aptly 
be  compared  to  some  adulterated  compound  :  '  it  consists 
of  an  ingenious  mixture  of  truth  and  falsehood,  so  en- 
tangled, so  intimately  blended,  that  the  falsehood  is  (in  the 
chemical  phrase)  held  in  solution  :  one  drop  of  sound  logic 
is  that  test  which  immediately  disunites  them,  makes  the 
foreign  substance  visible,  and.precipitates  it  to  the  bottom.'" 
Is  not  that  "  drop  of  sound  logic"  worth  having  ?  Take, 
for  instance,  a  well-known  case  in  logic  :  "  he  who  is  most 
hungry,  eats  most :  he  who  eats  least,  is  most  hungry  :  there- 
fore he  who  eats  lea^t  eats  most." — Is  this  a  fallacy  ?  And 
if  it  be,  in  what  does  it  consist  ?  How  is  it  shown  to  be  such  ? 
Again  :  "  who  calls  you  a  man,  speaks  truly  :  he  who  calls 
you  a  fool,  calls  you  a  man  :  therefore  he  who  calls  you  a 
fool,  speaks  truly  1" — Instead  of  laughing  at  these  and 
similar  examples,  let  a  thoughtful  student  seriously  consider 
of  what  varied  and  skilfully  disguised  fallacies  they  may  be 
types,  and  whether  it  may  not '  be  advisable  early  to  learn 
how  to  deal  with  them,  and  that  readily.  If  he  be  thus 
iucliued,  he  is  recommended  to  procure  a  copy   of  Arch- 

1  The  author  of  •'  An  Examination  of  Kett's  Logic." 
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bishop  Whately's  "  Elements  of  Logic,'"^  and  thoroughly 
study  at  least  the  leading  and  more  practical  portions  of  it. 
The  archbishop  has  had  many  keen  and  able  opponents,  but 
his  book  may  safely  be  said  to  stand  unrivalled.  Two  of 
the  most  distinguished  of  these  oppenents,  have  thus  attested 
his  claims  to  our  respect.  "  When  logic,"  said  the  late 
highly  gifted  Sir  William  Hamilton,^  "seemed  in  Oxford 
on  the  eve  of  following  metaphysics  and  psychology  to  an 
academic  grave,  a  new  life  was  suddenly  communicated  to 
the  expiring  study,  and  ho'pe,  at  least,  allowed  for  its  ulti- 
mate convalescence,  under  a  reformed  system."  Mr.  Mill,* 
speaks  of  him  as  "a  writer,  who  has  done  more  than  any 
living  person,  to  restore  this  study  to  the  rank  from  which 
it  had  fallen  in  the  estimation  of  the  cultivated  classes  in 
our  own  country."*  The  latter  of  these  two  witnesses  to 
the  Archbishop's  merits,  Mr.  John  Stuart  Mill,  is  himself 
the  author  as  well  of  the  "  Principles  of  Politicial  Economy," 
which  will  be  hereafter  referred  to  as  of  an  elaborate 
"  System  of  Logic,  Ratiocinative  and  Inductive ;  being  a 
connected  view  of  the  Principles  of  Evidence,  and  the 
methods  of  Scientific  Investigation.""  This  work  exhibits  an 
intellect  of  a  high  order,  applying  all  its  energies,  with  equal 
patience  and  boldness,  to  a  grand  subject, — the  laws  by  which 
human  belief,  and  the  inquisition  of  truth,  are  to  be  governed. 
It  evidences,  from  beginning  to  end,  the  strong,  close,  and 
clear  thinker,  grappling  with  topics,  the  diflSculty  of  which 
has  been  aggravated,  by  the  manner  in  which  they  have  been 
treated,  in  ancient  and  modern  times.     It  is   "  an  attempt, 


1  A  neat  and  cheap  edition,  reprinted  from  the  ninth  octavo  edition,  was 
published  in  1855.  The  Archbishop  tells  us  that  the  "Logic  "is  "the  joint 
work  of  Bishop  Copleston  and  himself." — Discoui-se  on  the  Intellectual  and 
Moral  Influences  of  the  Professions,  appended  to  Part  II.  of  the  "  Elements 
of  Rhetoric." 

2  "Edinburgh  Review,"  vol.  Ivii,  p.  199. 

3  "  Logic,"  vol.  i.  p.  21,  (4th  ed.) 

4  Hear  the  worthy  Archbishop  himself,  in  his  Preface  to  his  last  edition. 
"The  revival  of  a  study  for  a  long  time  regarded  as  an  obsolete  absurdity, 
would  probably  have  appeared,  thirty  years  ago,  as  an  undertaking  resembling 
rather  the  attempt  to  restore  life  to  one  of  the  antediluvian  fossil  plants,  than 
the  rearing  of  a  live  seedling  into  a  tree  !" 

8  In  two  volumes,  8  vo.    The  fourth  edition  was  published  in  1856. 
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not  to  supersede,  but  embody  and  systematise,  the  best  ideas 
which  have  been  either  promulgated  on  its  subject  by  spe- 
culative writers,  or  conformed  to  by  accredited  thinkers,  in 
their  scientific  enquiries.  To  cement  together  the  detached 
fragments  of  a  subject,"  he  happily  proceeds,  "never  yet 
treated  as  a  whole  ;  to  harmonise  the  true  poi-tions  of  dis- 
cordant theories,  by  supplying  the  links  of  thought  neces- 
sary to  connect  them,  and  by  distinguishing  them  from  the 
errors  with  which  they  are  always  more  or  less  interwoven, 
— must  necessarily  require  a  con^derable  amount  of  original 
speculation.  To  other  originality  than  this,  the  work  lays 
no  claim."  But  what  a  claim  is  this  I  It  is  impossible  to 
give,  here,  any  further  idea  of  the  general  scope  of  this 
work,  than  by  intimating  that  the  prominent  subject  is,  the 
logic  of  Induction  ;  and  to  add  that  the  author  expressly 
disclaims  having  "designed  his  work  as  a  manual."^  A 
work  of  such  high  pretensions,  could  not  be  here  altogether 
passed  over  ;  but  it  is  by  no  means  intended,  that  from  what 
has  here  been  said,  acquiescence  in  all  its  various  doctrines 
should  be  inferred.     It  is,  indeed,  very  far  otherwise. 

Before  quitting  the  subject,  the  student  is  apprised  that 
Archbishop  Whately  has  published  a  small  epitome  of  his 
"Elements  of  Logic,"  under  the  title,  "Easy  Lessons  in 
Reasoning."^  It  is,  indeed,  only  a  little  tract,  of  a  very 
unpretending  character ;  but  it  contains  the  essence  of  the 
Art  of  Logic.  Listen  to  its  author  :  "A  familiar  introduc- 
tion to  the  study,  is  precisely  what  has  been  hitherto  want- 
ing. The  existing  treatises  on  it,  maybe  compared  to  ships 
well  freighted,  but  which  can  unload  at  only  a  few  wharves, 
carefully  constructed,  in  advantageous  situations.  The  want 
is,  of  small  boats,  drawing  very  little  water,  which  can  carry 
ashore  small  parcels  ot  the  cargo  on  any  part  of  the  coast,  and 
run  up  into  every  little  creek." 

Thus  much  has  been  said  on  the  subject  of  Logic,  because 
of  the  course  about  to  be  recommended  to  a  student  averse  to 
mathematical  investigations  ;  namely,  systematic  exercitation 
in  a  performance,  which  the  late  Bishop  Copleston  rightly 

1  Book  II.  oh.  II.  vol.  i.  p.  188,  (4tli  ed.) 

2  Parker,  "West  Strand,  p.  160. 


Model  of  Argumentation — Chillingwokth.     109 

represented  as  "not  intelligible,  in  even  a  single  page,  to 
one  who  is  ignorant  of  Logic."  The  author  of  that  per- 
formance was  Chillingwoeth  :  whom  Lord  Mansfield, 
surely  consummately  qualified  to  judge,  pronounced  to  be 
"  a  perfect  model  of  argumentation.'"^  Archbishop  Tillot- 
son  calls  him  "  Licomparable  I  The  glory  of  his  age  and 
nation."^  Locke  proposes,  "  For  the  attainment  of  right 
reasoning,  the  constant*reading  of  Chillingworth  ;  who,  by 
his  example,"  he  adds,  "  will  teach  both  perspicuity,  and  the 
way  of  right  reasoning,  better  than  any  book  I  know  ; 
and  therefore  will  deserve  to  be  read  upon  that  account,  ov&r 
and  over  again  ;  not  to  say  anything  of  his  arguments."  ^ 
Lord  Clarendon,  also,  who  was  intimate  with  him,  thus  cele- 
brates his  rare  talents  as  a  disputant : — "  Mr.  Chillingworth 
was  a  man  of  so  great  subtilty  of  understanding,  and  so  rare 
a  temper  in  debate,  that  as  it  was  impossible  to  provoke 
him  into  any  passion,  so  it  was  very  difficult  to  keep  a  man's 
self  from  being  a  little  discomposed  by  his  sharpness  and 
quickness  of  argument,  and  instances ;  in  which  he  had  a 
rare  facility,  and  a  great  advantage  over  all  the  men  I  ever 
knew.  He  had  spent  all  his  younger  time  in  disputation  ; 
and  had  arrived  at  so  great  a  mastery,  that  he  was  inferior 
to  no  man  in  these  skirmishes."* 

After  reciting  such  splendid  testimonials,  the  student,  it  is 
to  be  hoped,  will  feel  eager  to  avail  himself  of  the  advantages 
to  be  derived  from  the  great  work  which  called  them  forth, 
i.  e.,  "  The  Religion  of  Protestants  a  safe  way  to  Sal- 
vation, by  William  Chillingworth,  M.A."^     It  was  written 


1  Butler's  "  Horse  Subseoivse." 

3  Sermon  vi.  on  Heb.  xi.  6. 

s  "  Thoughts  ooncerning  Reading  and  Study  for  a  Gentleman." 

4  "  Life  of  Lord  Clai-endon."  From  a  passage  in  his  review  of  "  Lord 
Bacon,"  it  is  clear  that  the  brilliant  essayist  and  historian,  Lord  Macaulay, 
places  CShillingworth  in  the  very  foremost  rank  of  reasoners. 

6  WiUiam  Chillingworth  was  the  sou  of  a  mayor  of  Oxford,  where  he  was 
■  bom  in  October,  1608.  He  became  a  Scholar,  and  ultimately  Fellow,  of  Trin- 
ity College,  Oxford,  and  was  a  man  of  great  endowments  and  accomplish- 
ments. He  wrote  the  book  in  question,  in  his  thirty-fith  year,  viz.,  1637 ;  and 
it  was  received  with  such  universal  applause,  that  two  editions  were  published 
within  less  than  five  months.  He  died  in  his  forty-first  year,  viz.,  in  January, 
1643-4,  and  was  buried  in  Chichester  Cathedral. 
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in  answer  to  one  Matthias  Wilson,  a  Jesuit ;  who,  luider  the 
name  of  Edward  Knott,  had  replied  to  Dr.  Christopher 
Potter's  Answer  to  him,  in  a  work  entitled  "Mercy  and 
Truth  ;  or.  Charity  maintained  by  Catholics ;"  and  this 
brought  down  upon  him  a  tremendous  opponent.  Chilling- 
worth.'  Both  were  consummate  logicians,  and,  as  may  easily 
be  believed,  did  all  that  the  best  wit  of  man  could  do,  in 
defence  of  their  respective  churches.  The  poor  Jesuit 
receives  no  quarter  from  his  cold  and  stern  antagonist ;  who 
begins  with  the  Preface  of  his  opponent,  and  overturns 
seriatim  every  paragraph,  dowu  to  the  very  end  of  the 
work.  Perhaps  there  is  no  instance  on  record,  of  a  more 
formal  logical  contest,  than  this.  Chillingworth  first  gives 
entire  the  chapter  in  his  adversary's  book,  in  numbered 
paragraphs,  and  then  his  own  answer  :  as  if  determined  that 
both  bane  and  antidote  should  be  able  to  judge  which  was 
the  victor  in  "this  great  argument !" 

Let,  then,  the  student  who  is  in  earnest  about  the  discipline 
of  his  mind  procure  this  remarkable  work,^  and  thoroughly 
exercise  himself  in  it.  He  need  not  be  long  about  it,  if  he 
will  only  set  upon  his  task  heartily  ;  but  'the  consequences 
will  be  happy  and  permanent. 

If  he  do  not  choose  to  read  the  whole  work,  which  even 
including  the  copious  citations  from  the  book  of  its  author's 
opponent,  does  not  occupy  more  than  two  thin  octavo 
volumes,  let  him  select  some  particular  chapter,  the — second, 
for  instance, — "  On  the  Means  whereby  the  Revealed  Truths 
of  God  are  conveyed  to. our  understanding,  and  which  must 
determine  controversies  in  faith  and  religion" — perhaps  the 
most  elaborate  and  complete  of  all.     He  must  first  read 


1  Poor  Wilson,  alias  Knott,  dismayed  at  hearing  that  Chillingworth  was 
preparing  to  take  the  field  against  him,  published  a  work  beforehand,  to  pre- 
judice the  public  against  Chillingworth  and  hisi  hook,  by  charging  him  with 
Socinianism  :  and  aftor  Chillingworth's  work  had  been  published,  endeavoured 
to  destroy  its  greatpopularity,  by  writing  another,  to  convict  him  of  infidelity  ! 
One  Francis  Cheynell,  a  fanatical  opponent  of  Chillingworth,  attended  at  his 
funeral,  and  flung  his  famous  book  into  the  grave,  furiously  expressing  his 
hope  that  it  might  "rot  with  the  author." 

*  The  edition  of  ChiUingworth's  "Works,  in  three  thin  vols.  8vo.  published 
by  Priestly,  in  1820,  may.  be  purchased  for  a  more  trifle. 
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over  the  Jesuit's  account  of  the  Rule  of  Faith,  and  possess 
himself  of  the  full  scope  and  drift  of  its  argument,  before 
entering  upon  the  answer  of  Chillingworth.  Let  him  ana- 
l3'sei  it  on  paper,  and  keep  his  analysis  before  him,  to  assist 
his  memory.  Let  him  proceed  then  to  Chillingworth  ;  and 
take;  first,  a  bird's-eye  view  of  the  whole  chapter.'-^  Let 
him  then  apply  himself  leisurely  to  the  first  half  dozen 
pages.  Pause,  good  student,  after  reading  a  few  sentences  ; 
look  off  the  book,  into  your  mind,  and  satisfy  yourself  that 
the  thought,  not  merely  the  language,  is  there,  fully  and  dis- 
tinctly. Go  thus  through  the  work,  carefully  marking  the 
stages  of  the  argument,  the  connection  of  each  thought  with 
the  other,  and  the  general  bearing  of  the  whole.  Set  your 
author,  as  it  were,  at  a  little  distance  from  you.  Watch 
how  warily  he  approaches  his  opponent :  with  what  calm 
imperturbable  precision  and  skill  he  parries,  and  thrusts  I 
Imagine  yourself  to  be  in  the  unhappy  Jesuit's  place  :  can 
you  find  an  instant's  opening  ?  Is  your  opponent  ever  off 
his  guard  ?  Does  he  ever  make  a  false  thrust  ?  Or  fail  of 
parrying  the  best  of  his  antagonist  ? — Can  you  discover,  in 
a  word,  a  defect,  or  a  redundancy,  in  either  thought  or  ex- 
pression ?  Can  you  put  your  finger  anywhere  upon  a 
fallacj'  ?  Try  !  Tax  your  ingenuity  and  acuteness  to  the 
uttermost  I 

Having  thoroughly  possessed  yourself  of  the  whole  argu- 
ment, put  away  your  book  and  memoranda,  and  try  to  go 
over  that  argument  in  your  mind.  JEndeavour  to  repeat  it 
aloud,  as  if  in  oral  controversy  ;  thus  testing  not  only  the 
clearness  and  accuracy  of  your  perceptions,  but  the  strength 
of  your  memory — the  readiness  and  fitness  of  your  lan- 
guage. Let  not  a  film  of  indistinctness  remain  in  your 
recollection,  but  clear  it  away  instanter,  by  reference,  if 
necessary,  to  your  book.  Not  content  with  even  this,  make 
a  point,  the  next  day,  of  writing  down  the  subject  of  your 

1  The  student  should  refer,  for  his  guidance,  to  the  excellent  "  Praxis  of 
Logical  Analysis,"  in  the  Third  Appendix  to  Whately's  "  Elements  of  Logic." 
He  also,  recommends,  amongst  other  worljs,  for  this  operation,  "  several  parts 
of  Chillingworth's  'Defence  of  Protestantism.'" 

2  134  pages. 
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yesterday's  reading,  in  as  compendious  and  logical  a  form  as 
possible,  and  go  on  thus,  step  by  step,  through  the  whole 
argument.  Having  so  looked  mintitely  at  the  means  and 
the  end,  at  the  process  and  the  result,  at  the  whole  and  its 
parts — having  completely  mastered  this  celebrated  argument, 
in  all  its  bearings,  you  will  be  conscious  of  having  under- 
gone unusual  and  severe  intellectual  exertion ;  of  having 
received  an  invaluable  lesson  from  a  great  master,  a  subtle 
and  powerful  disputant :  as  close  and  skilful  a  reasoner,  as 
perhaps  can  be  mentioned  by  the  most  learned  and  experi- 
enced of  readers.  All  the  faculties  of  your  mind,  many  of 
them,  it  may  be,  till  then  dormant  and  torpid,  will  have 
been  drawn  out  into  full  play.  You  will  see  at  once  both 
your  weak  and  your  strong  points,  and  be  able  to  guide 
your  future  efforts  accordingly.  All  this  may  look,  on 
paper,  tiresome,  discouraging,  unprofitable — possibly,  to 
some  even  fantastic ;  and  it  may  seem  so,  at  first,  in  prac- 
tice. You  may  sit  down  somewhat  sore  and  exhausted, 
perhaps,  as  from  your  first  drill ;  but  persevere  !  You  will 
soon  perceive  the  salutary  effects,  and  beneficial  tendency, 
of  these  intellectual  gymnastics  1  The  soreness  of  your 
muscles  will  rapidly  abate,  as  their  activity  and  strength  in- 
crease, not  only  sensibly  but  rapidly,  with  each  succeeding 
lesson.  You  will  thus  have  put  yourself,  as  the  pugilists 
have  it,  into  thorough  training.  The  toil  may  seem  severe, 
and  for  a  while  thankless  ;  but  it  will  be  attended  with  per- 
manently beneficial  effects.  Is  it  not  worth  a  resolute  trial  ? 
Is  it  anything  less  than  the  acquisition  of  that  intellectual 
power  and  skill,  on  which  you  must  rely  for  the  rest  of 
your  life,  in  the  obtaining  not  of  distinction  merely,  but  a 
livelihood  ?  Youthful  reader,  shrink  not  from  the  task,  but 
be  resolute  1  Search  early,  and  see,  what  stuff  your  mind 
is  made  of.  If  you  break  down  under  the  effort,  if  you 
prove  really  iniequal  to  it,  if  you  cannot  accustom  yourself 
thus  to  close  attention  and  patient  thought,  pause,  before 
committing  yourself  to  the  legal  profession.  Do  not  how- 
ever, give  up,  at  the  end  of  a  week,  a  fortnight,  or  even  a 
month  ;  persevere  for  several  months ;  as  often  as  you  fly 
off,  come  back  again  ;  whenever  you  stumble,  rise   again 
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and  renew  the  struggle.  Your  breath  may  now  and  then 
fail  yon,  your  limbs  may  tremble  under  you,  your  heart 
may  sink ;  but  persevere  ! — At  the  same  time  that  this 
drilling  is  going  on,  form  the  resolution  'whatever  your 
(mind)  findeth  to  do,  to  do  with  your  might.'  Never  on 
any  pretence,  on  any  occasion,  suffer  yourself  to  rest  satis- 
fied without  a  full  and  distinct  understanding  of  what  you 
are  about.  Never  run  away  with  a  hasty  half-formed  im- 
pression of  even  a  paragraph  in  a  newspaper.  If  you  think 
fit  to  read  it,  do  so  attentively,  or  not  at  all.  The  habit  of 
'  merely  casting  your  eye  over  '  of  '  only  glancing  at'  any- 
thing, is  inconceivably  deleterious  to  the  mind  :  as  it  were, 
training  it  into  imbecility  I  It  is  only  by  taking  the  course 
suggested,  and  ever  keeping  in  view  its  necessity,  that  you 
can  obtain  the  complete  control  over  your  thoughts ;  ac- 
quire tenacity  and  strength  of  understanding ;  and  put  your 
mind  into  real  working  trim. 

"  There  istio  talent,  I  apprehend,"  says  Dugald  Stewart 
— "  so  essential  to  a  public  speaker,  as  to  be  able  to  state, 
clearly,  every  different  step  of  those  trains  of  thought  by 
which  Jie  himself  was  led  to  the  conclusions  he  wishes  to 
establish.  Much  may  be  here  done,  by  study  and  experi- 
ence. Even  in  those  cases  in  which  the  truth  of  a  proposi- 
tion seems .  to  "strike  us  instantaneously,  although  we  may 
not  be  able,  at  first,  to  discover  the  media  of  proof,  we 
seldom  fail  in  the  discovery,  by  perseverance.  Nothing 
contributes  so  much  to  forjn  this  talent  as  the  study  of 
metaphysics—not  the  absurd  metaphysics  of  the  schools, 
but  that  study  which  has  the  operations  of  the  mind,  for  its 
object.  By  habituating  us  to  reflect  on  the  subjects  of  our 
consciousness,  it  enables  us  to  retard,  in  a  considerable  de- 
gree, the  current  of  thought ;  to  arrest  many  of  those  ideas 
which  would  otherwise  escape  our  notice  ;  and  to  render 
the  arguments  which  we  employ  for  the  conviction  of  others, 
an  exact  transcript  of  those  trains  of  inquiry  and  reasoning, 
which  originally  led  us  to  form-  our  opinions."^ 

Chillingworth  has  been  named,  for  the-  reasons  above  as- 

1  '■  Elem.  of  PJuloB."  eh.  ii.  pp.  134-5.  (6th  ed.) 
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signed,  as  eminently  calculated  to  subserve  the  pui-poses  of 
mental  discipline,  for  the  student.  There  are,  however, 
some  others  who  might  be  mentioned,  particularly  Palet 
and  Butler.  The  ^woe  Paulmoe  of  the  former  is  remark- 
ably adapted  for  profitably  exercising  the  minds  of  law-stu- 
dents. It  is  pronounced  by  one  of  the  highest  authorities 
upon  such  matters,  Dr.  Whately,  to  be  "  an  incomparable 
specimen  of  reasoning :  "^  and  it  is  of  that  JciTid,  moreover, 
with  which  lawyers  are  peculiarly  conversant,  and  in  which 
they  do,  and  ought  to  excel.  The  object  of  the  Horse  Pauli- 
nse,  is  to  prove  the  genuineness  and  authenticity  of  the 
thirteen  letters  of  St.  Paul,  and  the  truth  of  the  narrative 
contained  in  the  Acts  of  the  Apostles  ;  for  which  purpose, 
"the  reader,"  says  Paley,  "is  at  liberty  to  suppose  these 
Writings  to  have  been  lately  discovered  in  the  library  of 
the  Escurial,  and  to  have  come  to  our  hands  destitute  of  any 
extrinsic  or  collateral  evidence  whatever  ;  and  the  argument 
which  I  am  about  to  offer,  is  calculated  to  show,  that  a  com- 
parison of  the  different  writings  would,  even  under  these 
circumstances,  afford  good  reason  to  believe  the  persons  and 
transactions  to  have  been  real,  the  letters  authentic,  and  the 
narrative,  in  the  main,  to  be  true."  Independently  of  the 
pre-eminent  value  and  importance  of  such  an  undertaking, 
in  a  religous  point  of  view,  such  an  interesting  and  master- 
ly exhibition  of  logical  acuteness  ought  to  be  familiar  to  all 
capable  of  appreciating  and  profiting  by  it.  A  glance  at 
the  brief  "  Exposition  of  the  Argument,"  at  the  commence- 
ment, will  strongly  impel  a  student  of  competent  ability, 
to  peruse  and  study  the  whole  work.  Let  him  consider  how 
continually  he  must,  if  successful  at  the  Bar,  be  engaged  in 
a  precisely  similar  manner,  in  dealing  with  witnesses,  and 
documentary  evidence,  commenting  upon,  comparing  con- 
trasting, combining  the  various  statements,  and  detecting 
latent  coinc  deuces,  or  discrepancies !  How  conducive  must 
be  such  exercise  to  the  formation  of  that  watchful  acuteness 
of  understanding,  which  fraud  and  falsehood  cannot  elude ! 
Let  the  student,  also,  if  so  minded,  try  a  fall  (if  one  may 

1  "Rhetoric."  p.  94  (note),  Sth  ed. 
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be  pardoned  such  an  expression)  with  that  giant  thinker, 
Bishop  Butler  ;  not  deterred  by  the  strong  obsei:vation  of  a 
subtle  and  accomplished  metaphysician,  Sir  James  Mackin- 
tosh; that  "no  thinker  so  great,  was  ever  so  bad  a  writer."^ 
Doubtless,  the  Bishop  exhibits  few,  if  any,  of  the  graces  of 
style;  but  rugged  and  inelegant  as  that  style  oftentimes  is, 
it  never  conceals  or  impairs  the  closeness,  strength,  and  pro- 
fundity of  reasoning,  which  characterise  evey  paragraph  of 
the  "Analogy,"  and  the  "Fifteen  Sermons  at  the  Rolls." 
Of  these  latter  it  has  been  truly  remarked,  that  "though 
styled  Sermons,  and  really  pronounced  from  the  pulpit  of 
the  Rolls'  Chapel,  these  discourses  are  rather  the  lectures 
of  a  great  moral  philosopher  and  metaphysician,  than  the 
ordinary  instructions  and  exhortations  of  a  divine."  Dr. 
Chalmers  has  left  on  record  an  emphatic  declaration,  that 
these  Sermons  are  ' '  the  most  precious  repository  of  sound 
ethical  principles  to  be  found  in  any  language."* 

Descending,  however,  from  these  altitudes,  it  may  be  sug- 
gested that  one  who  is  really  anxious  about  the  discipline  of 
his  thoughts,  may  render  even  his  amusements  subservient  to 
this  purpose.  The  game  of  chess,  for  instance,  is  admirably 
calculated  to  chain  a  wandering  mind  to  its  task, — to  induce 
those  habits  of  patient  aild  vigilant  attention,  cautious  cir- 
cumspection, accurate  calculation,  and  forecasting  of  conse- 
quences, which  are  essential  to  the  successful  study  and  prac- 
tice of  the  law. 

By  means  such  as  have  been  above  suggested,  if  they  bo 
deliberately  adopted,  and  energetically  persevered  with,  it 
is  confidently  predicted,  that  a  student  of  only  moderate  in- 
tellectual pretensions  may  be  enabled,  in  due  time,  to  over- 
come the  diflSculties  which  beset  legal  studies.  His  watch- 
ful, patient,  and  well-trained  faculties  will  enable  him  to 
sit  down  calmly,  and,  with  gradually  increasing  facility,  un- 
wind the  most  tangled  skein  which  can  be  submitted  to  him. 
He  will  go  on  in  his  course,  steadily  and  cheerily,  amidst 

1  Second  Prelim.  Dissert.  <fec.  Sect.  VI.  "Bnoyo.  Britann."  p.  437.  In 
this  section  wiU  be  found  tin  exceedmgly  interesting  and  able  account  of  the 
writings  and  philosophy  of  Bishop  Butler. 

2  "Bridgwater  Treatise,"  Part  I,  oh,  i  s.  8, 
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numbers  of  his  competitors,  who  are  either  drooping  under 
the  unexpected  fatigues  they  have  encountered,  or  retiring 
with  disgust,  if  not  discredit,  from  a  campaign  which  ought 
never  to  have  been  undertaken.  "Growing  every  day,"  to 
adopt  the  language  of  Burke,  "more  formed  to  affairs,  and 
better  knit  in  his  limbs,"  he  will  be  delighted  and  surprised, 
at  the  rapidity  with  which  what  once  were  formidable  obsta- 
cles begin  to  disappear  from  before  him.  Not  only  will  he 
thus  pleasantly  proceed  through  the  course  of  his  studies, 
and  be  enabled,  at  an  early  period,  to  enter  into  practice 
with  credit  and  advantage,  but  will  also  be  conscious  of 
having  gained  a  great  accession  of  intellectual  vigour.  His 
mind  no  longer  flutters  about,  butterfly-like,  but  settles  upon 
every  object  with  bee-like  precision,  industry,  and  success. 
The  difficulties,  intricacies,  and  obstacles,  which  dishearten 
and  confound  so  many,  are  .his  congenial  and  bracing  pur- 
suits. His  "  amicable  contests  with  difficulty,"  to  adopt  the 
beautiful  expression  of  Burke,  already  quoted,  "  will  have 
streughtened  his  nerves,  and  sharpened  his  skill, — will  have 
obliged  him  only  to  an  intimate  acquaintauce  with  his  objects, 
and  compelled  him  to  consider  them  in  all  their  relations." 

As  the  scope  of  this  chapter  has  been  to  suggest  modes  of 
training  the  mind  into  becoming,' in  the  language  of  Lord 
Bacon,  "pliant,  and  obedient  to  occasion,"  so  it  may  con- 
clude with  a  useful  observation  of  Dugald  Stewart : — 

"  In  what  consists  practical,  or  experimental  skill,  it  is  not 
easy  to  explain  completely ;  but  among  other  things,  it  obvi- 
ously implies'  a  talent  for  minute,  comprehensive,  and  rapid 
observation ;  a  memory  at  once  retentive  and  ready,  in  order 
to  present  to  us  accurately,  and  without  reflection,  our  the- 
oretical knowledge :  a  presence  of  mind,  not  to  be  discon- 
certed by  unexpected  occurrences ;  and  in  some  cases,  an 
uncommon  degree  of  perfection  in  the  external  senses,  and 
in  the  mechanical  capacities  of  the  body.  All  these  elements 
of  practical  skill,  it  is  obvious,  are  to  be  acquired  only  by 
habits  of  active  exertion,  and  by  a  familiar  acquaintance 
with  real  occurrences  ;  for  as  all  the  practical  principles  of 
our  nature;  both  intellectual  and  animal,  have  a  reference  to 
particulars,  and  not  to  generals,  so  it  is  in  the  active  scenes 
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of  life  alone,  and  amidst  the  details  of  business,  that  they  can 
be  cultivated  and  improved.  The  remarks  which  have  been 
already  made  are  sufficient  to  illustrate  the  irapossib  ility  of 
acquiring  a  talent  for  business,  or  for  any  of  the  practical 
arts  of  life,  without  actual  experience."^ 

1 "  Elements  of  the  Philosophy  of  the  Human  Mind,"  ch.  iv.  J  7,  pp.  228-230. 
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CHAPTER  Vn. 

ON-  THE  FORMATION  OF  A  LEGAL  CSAEACTEK  : 

General  Knowledge. 

The  engrossing  nature  of  legal  pursuits,  in  the  case  of  an 
earnest  student  and  practitioner,  is  apt  to  prevent,  or  inde- 
finitely delay,  the  acquisition  of  general  knowledge,  by  one 
destitute  of  it ;  to  cause  its  gradual  obliteration  from  the 
mind  of  him  who  had  acquired  perhaps  a  considerable  share 
of  it ;  or,  at  all  events,  to  render  him  indifferent  to  the 
deepening,  extending,  or  systematising  it.  Now,  it  is  of 
great  and  pressing  importance,  that  the  student  of  juris- 
prudence, aspiring  to  superior  excellence,  should  give  this 
matter  serious  consideration.  Does  he,  really,  relish  the 
idea  of  creeping,  in  this  age,  too,  of  advanced  intelligence, 
for  the  rest  of  his  life,  beetle-like,  through  the  dusky  pas- 
sages of  chambers  and  courts, — -for  ever  answering  cases, 
drawing  conveyances  or  pleadings,  and  wi'angling  with 
brother  barristers,  or  witnesses  ?  Is  this  the  spirit  in  which 
to  enter  a  liberal  and  enlightened  profession,  drawing,  far 
beyond  all  others,  on  intellect  and  acquirements,  richly 
rewarding  the  possession,  and  visiting  with  conspicuous 
expense  and  mortification  the  want,  of  either  ?  It  is  true 
that  the  very  practice  of  the  profession  necessitates  the 
acquisition  of  considerable  general  knowledge  of  a  practical 
character, — the  details,  for  instance,  of  trades,  manufactures, 
commerce,  the  arts  and  sciences,  and  even  the  lighter  occu- 
pations and  amusements  of  society  ;  but  will  these  materials 
suffice  to  build  up  the  character  of  a  scholar  and  a  gentle- 
man,— of  one  who  should  be  as  anxious  to  reflect  credit 
upon  his  profession  as  to  derive  credit  from  it  ?  The  scien- 
tific study  of  that  profession  requires  highly  trained  faculties, 
and  knowledge  of  a  superior  order,  and  the  practice  of  it, 
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eo  studied,  is  refined,  elevated,  and  adonieJ  l)y  great  acquire- 
ments,—at  once  investing  it  with  ever  varying  interest  to 
the  accomplished  practitioner,  and  attracting  to  him  the 
esteem  and  applause  of  cultivated  society. 

This  is,  not  the  place,  nor  this  a  time,  for  indulging  in 
trite  generalities  on  the  subject  of  general  knowledge  ;  but 
it  may  be  remarked  with  truth,  though  sounding  paradox- 
ical, that  men  know  both  more,  and  less,  and  that,  too,  of 
what  is  "worth  knowing,  than  they  commonly  suspect. 
Reflecting  ou  this  truth  may  serve  to  keep  a  man  in  a  whole- 
some equidistance  from  discouragement,  and  presumption. — 
The  first  guarantee  of  increasing  knowledge,  is  a  mind  kept 
in  active  attention  to  what  passes  around  one,  in  the  shape 
of  either  existing,  ¥c  recorded,  occurrences  ;  the  second  is, 
not  attempting  too  much  ;  the  third,  systematic  recurrence 
to  past  acquisitions,  noting  their  development  and  expansion, 
and  adaptability  to  the  practical  conduct  of  life  ; — and  here 
may  well  be  exclaimed,  thrice  happy  the  early,  and  wisely, 
educated  I 

Dr.  Johnson  once  observed,  that  "knowledge  is  of  two 
kinds  ;  we  know  a  subject  ourselves,  or  we  know  where  we 
can  find  information  upon  it."  The  latter  part  of  this  obser- 
vation may  possibly  be  well  founded :  but  undue  reliance 
on  it  operates  like  a  blight.  It  "  mildews  the  white  wheat"^ 
of  the  field  of  knowledge  ;  substituting  an  idle  contentment 
with  potential,  instead  of  actual,  knowledge,  and  at  thesamo 
time  paralysing  the  mental  faculties,  or,  at  all  events,  hin- 
dering their  healthy  action. 

Two  other  observations  may  be  offered  to  two  classes  of. 
students,  respectively  :  that  the  longer  is  delayed  the  acqui- 
sition of  general  knowledge,  the  more  difficult  will  it  become, 
from  want  of  time  and  opportunity,  and  at  length  of  incli- 
nation and  capacity  ;  and  that,  iu  the  case  of  one  who  has 
early  laid  the  basis  of  general  knowledge,  it  will  be  found 
far  more  easy  to  let.  it  crumble  away,  than  difficult  to 
raise  upon  it  a  fitting,  a  graceful,  and  commodious  super- 
structure. 

I  King  Leaf,  Act  iii.  Scene  4. 
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GoBteria  paribus,  the  refining  and  strengthening  influences 
of  early  and  thorough  classical  and  mathema,tical  traifling, 
will  really  place  a  great  gulf,  through  life,  between  those  who 
have  had  and  those  who  have  had  it  not ;  nor  will  any  one 
be  more  painfully  aware  of  this  fact,  than  the  sensitive  opsi- 
mathist  himself,  whose  natural  capacity  might  have  enabled 
him  to  make  infinitely  greater  use  of  such  advantages,  than 
perhaps  the  m^ority  of  those  who  have  enjoyed  them. 
Though  one  who  patiently  endeavours  to  retrieve.his -disadvan- 
tageous position  in  this  respect,  is  deserving  of  the  greatest 
sympathy  and  respect,  it  may  be  useful  to  caution  him  against 
a  certain  "  confidence  usually,  and  unpleasantly,  characteris- 
ing selfrtaught  men,"  as  was  acutely  observed  by  the  late 
Dr.  Southley.i  As  for  him  who  coiSies  to  the  Bar,  with 
pretensions  to  the  character  of  an  accomplished  classical 
scholar,  it  is  difficult  to  imagine  him  slow  at  seeing  the  high 
'vantage  ground  he  occupies,  and  seems  needless  to  caution 
him  agaiuist  descending  from  it.  Though  it  may  be  idle  to 
attempt  retaining  an  exatt  recollection  of  the  minvMce  of 
scholarship,^  are  all  the  traces  of  Grecian  and  Eoman  genius, 
to  fade  away,-'— their  poets,  their  historians,  their  orators, 
their  philosophers,  to  be  forgotten,  as  though  they  had  never 
been  known,  or  recollected  only  as  the  means  of  passing 
through  an  academical  curriculum  9  Is  it  too  much  to  ask 
that  such  a  student  should  set  apart  times  for  communion 
with  the  Great  Ones  of  antiquity,  and  being  at  once  cheered 
and  awed  by  so  grand  a  presence  ?  It  would  be  like  touch- 
ing the  harp  which  long  ago  had  charmed  him  in  a  distant 

1  See  "The  Doctor." 

2  There  are,  however,  ootjasions  when  even,  snch  knowledge  is  not  only 
highly  desirable,  bnt  actually  indispensable  in  the  actual  business  of  the  Bar. 
Some  years  ago  the  author  happened  to  be  junior  m  a  case  at  GmldhaU,  before 
the  late  Lord  Deunjan,  led  by  perhaps  the  most  distinguished  of  living  advocates 
(since  Lord  Chelmsford,  0.),  relating  to  a  qlaim  by  the  proprietor  of  a  classical 
school,  against  a  gentleman  for  removing  his  son  without  a  quarter's  notice. 
The  action  was  defended  on  the  ground  that  the  master  was  incompetent  to 
teach  the  classics ;  and  a  multitude  of  Greek  and  Latin  Exercises  was  pro 
duced,  rendering  it  necessary  to  ascertain  whether  some  serious  blunders  bad 
been  passed  over,  and  others  improperly  corrected ! 
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paradise  :  reviving  a  thousand  pure,  tender,  and  ennobling 
memories  of  days-— 

"Wlien  the  freshness  of  thought  and  of  feeling  were  his, 
As  they  never  agaia  may  be  I  "1 

As  for  tlie  sterner  studies  of  mathematics,  many  may 
choose  to  regard  ^;hem  as/wmto  officio,  in  the  discipline  to 
which  they  have  subjected  the  understanding  :  yet,  it  may 
be  asked,  is  it  nothing,  to  part,  for  ever,  with  the  klys  that 
unlock  the  grand  storehouses  of  physical  science,  as  will  as- 
suredly be  the  case,  unless,  in  the  language  of  our  prince 
of  philosophers,  the  "  fundamentals  of  philosphy  be  oft  re- 
'oisUed  f  Perhaps,  however,  it  may  safely  be  taken  for 
granted,  that  those  here  spoken  of— those  early  and  happily 
familiarised  with  classical  and  philosophical  pursuits,  and 
possessing  minds  capacious,  retentive,  and  inquisitive  after 
truth,  will  never  suffer  themselves  to  be  enslaved  by  any  one 
pursuit,  even  though  it  be  that  in  which  are  embarked  all 
their  hopes  of  advancement  and  distinction  in  life.  Edmund 
Burke  has  left  on  record  a  passage  which  is 'earnestly  com- 
mended to  the  thoughtful  attention  of  these  students,  before 
entering  upon  their  professional  career.  "  It  is  a  lively 
picture,"  saysDugaM  Stewart,^  "  of  the  insufficiency  of  mere 
experience,  to  qualify  a  man  for  new  and  untried  situations 
in  the  administration  of  government.  His  observations  are 
expressed  with  his  usual  beauty  and  felicity  of  language ; 
and  are  of  so  general  a  nature,  that  with  some  trifling  altera- 
tion, they  may  be  extended  to  all  the  practical  pursuits  of 
life." 

"  Sir,^  if  such  a  man  fell  into  error,  it  must  have  been  from 
defects  not  intrinsical ;  they  must  be  rather  sought  in  the  par- 
ticular habits  of  his  life ;  which,  though  they  do  not  alter  the 
ground-work  of  character,  yet-  tinge  it  with  their  own  hue. 
He  was  bred  in  a  profession.  He  was  bred  to  the  law ;  which, 
is,  in  my  opinion,  one  of  the  first  and  noblest  of  human  sci- 
ences,—a  science  which  does  more  to  quicken  and  invigorate 

1  Bernard  Barton. 

2  "  Philoaophy  of  the  Human  Mind,"  chap.  iv.  J  7, 

3  Speech  on  Amencaii.  Tetxation.    Burke  is  speaMng  of  Mr.  GrenvUle. 


122  General  Knowledge. 

the  understanding  than  all  the  other  kinds  of  learning  put 
together ;  but  it  is  not  apt,  except  in  persons  very  happily 
born,  to  open  and  to  liberalise  the  mind  exactly  in  the  same 
proportion.  Passing  from  that  study,  he  did  not  go  veiy 
largely  into  the  world,  but  plunged  into  business — I  mean 
into  the  business  of  office, — and  the  limited  and  fixed  methods 
aud  forms  established  there.  Much  knowledge  is  to  be  had, 
undoubtedly,  in  that  line ;  and  there  is  no  knowledge  which 
is  not  valuable.  But  it  may  b^e  truly  said,  that  men  too  much 
conversant  in  office,  are  rarely  minds  of  remarkable  enlarge^ 
ment.  Their  habits  of  office  are  apt  to  give  them  a  turn  to- 
think  the  substance  of  business,  not  to  be  much  more  impor- 
tant thau  the  forms  in  which  il  is  conducted.  These  forms 
are  adapted  to  ordinary  occasions ;  and  therefore  persons  who 
are  nurtured  in  office  do  admirably  well,  as  long  as  things 
go  on  in  their  common  order ;  but  when  the  high  roads  are 
broken  up,  aud  the  waters  out, — when  a  new  and  troubled 
scene  is  opened,  and  the  file  aflbrds  no  precedent, — then  it 
is  that  a  greater  knowledge  of  mankind,  and  a  far  more  ex- 
tensive compreliension  of  things  is  requisite,  than  ever  office 
gave,  or  thau  office  can  ever  give." 

Proceeding  now  to  the  case  of  those  who,  modestly  con- 
scious of  the  want  of  early  advantages,  are  naturally  reluc- 
tant to  acknowledge  the  extent  of  their  deficiencies,  to  others, 
or  are  without  access  to  more  competent  advisers,  some  sug- 
gestions will  now  be  offered  for  their  guidance.  The  task 
thus  undertaken,  however,  is  felt  to  be  difficult  and  delicate. 
Well  may  good  old  Bishop  Hall  say,  that,  "  some  travellei« 
have  more  shrunk  at  the  map  than  at  the  way :  between  both, 
how  many  sit  still. with  their  arms  folded'" 

"It  has  been,  and  is,"  observed  an  able  critic  of  the  Itist 
edition  of  this  work, '  "too  much  the  fashion,  in  writings  pro- 
fessing to  point  out  the  course  of  study  fitted  to  form  an  ac- 
complished barrister,  to  lay  out  a  map  of  so  immense  a  pile  of 
knowledge,  that  every  one  with  common  sense  must  see  the 
impossibility  of  any  one  man  having  time  and  strength  to 
travel  over  it."   Works  are  now  lying  before  the  author,  liable 

1  The  Jurist,  vol.  x.  p.  13^  24th  January,  1840 
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to  these  strictures :  in  which  " courses  of  reading"  are  pre- 
scribed, even  "for  attorneys  and  solicitors,"  at  once  ludicrous 
and  sickening;  filling  the  student  with  despair,  or  inspiringjust 
contempt  for  his  self-constituted  adviser.  After  all,  however, 
there  is  an  immense  difference  between  the  well  and  the  ill-in- 
formed man ;  and  he  is  likely  to  fall  among  the  latter  class  who 
early  makes  up  his  mind  to  entertain  disparaging  views  of  gen- 
eral knowledge,  as  an  inglorious  retreat  from  the  effort  requi- 
site to  acquire  and  retain  it.  It  is  plainly  impossible  that  any 
man  should  acquire  a  knowledge  of  all  that  is  to  be  known,  on 
all  subjects ;  but  is  it,  then,  meant,  that  on  each  particular  sub- 
ject on  which  he  does  learn  anything  at  all,  he  should  be  per- 
fectly well  informed  ?^  In  most  subjects,  the  utmost  knowledge 
that  any  man  can  attain  to,  is  but  a  "little  learning,"  in 
comparison  with  that  of  which  he  remains  ignorant.  The 
view  resembles  that  of  an  American  forest ;  in  which,  the 
more  trees  a  man  cuts  down,  the  greater  is  the  expanse  of 
wood  he  sees  around  him.  What  are  we  to  do  ?  Simply 
to  impress  upon  ourselves,  and  upon  all,  the  importance  of 
labouring  in  that  much  neglected  branch  of  human  kuowl- 
edge, — the  knowledge  of  our  own  ignorance  ;  and  of  re- 
membering that  it  is  by  a  confession  of  real  ignorance,  that 
real  knowledge  must  be  gained.  It  is  only  by  this  igno- 
rance of  our  ignorance,  that  "  a  little  learning"  can  become 
"  a  dangerous  thing."  The  dangers  of  knowledge,  are  not 
to  be  compared  with  the  dangers  of  ignorance.  A  man  is 
more  likely  to  miss  his  way  in  darkness,  than  in  twilight ; 
in  twilight,  than  in  full  sun.  A  slight  and  superficial 
knowledge  is  justly  condemned,  when  it  is  put  in  the  place 
of  more  full  and  exact  knowledge.  There  are,  however, 
different  kinds  of  scanty  knowledge  ;  the  rudimentary,  and 
the  superficial.  According  to  a  man's  calling,  natural  bent, 
and  opportunities,  he  should  make  some  pursuit  his  main 
object ;  then  getting  a.  slight  knowledge  of  what  else  is 
worth  it,  regulated  in  his  choice,  by  the  same  three  circum- 
stances ;  which  should  also  determine  where  an  elementary, 
and  where  a  superficial  knowledge  is  desirable.     He  should 

1  Bacon's  Essays,  Of  Studies.    Notes  by  Archbishop  Whately. 
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learn  a  little  at  both  ends  :  that  is,  endeavour  to  understand 
the  elementaiy  and  fundamental  principles,  and  also  some 
of  the  most  remarkable  results — a  little  of  the  rudiments, 
and  a  little  of  what  is  most  called  for  in  practice.  Such 
are,  in  substance,  the  views  of  a  teacher  of  authority  and 
eminence.  Archbishop  Whately.  Whatever  use  a  reader 
may  be  disposed  to  make  of  any  of  the  hints  which  follow, 
let  him,  if  he  have  the  opportunity,  submit  them  to  some 
learned  and  discreet  person.  Quoi  homines,  however,  tot 
sententicB ;  and  each  man  is  naturally  partial  to  methods 
and  courses  of  study  which  he  has  followed  himself.  The 
applicant  must  therefore  expect  to  hear  such  remarks  as  "  I 
do  not  see  stick  a  work  here  ;"  or,  "  such  another  work  ought 
not  to  have  been  here  at  all ;"  and  "all  courses  of  study 
are  objectionable  which  have  not  special  reference  to  an  in- 
dividual, and  his  particular  position."  It  may  certainly  be 
so  ;  and  the  reader  will  consequently  attach  what  weight  he 
pleases  to  such  observations,  and  adopt  such,  and  so  many, 
only,  of  the  ensuing  suggestions,  as  he  "or  his  competent 
adviser  inay  approve  of.  Let  him,  however,  bear  in  mind 
the  following  weighty  passages.     First,  of  Lord  Bacon  : — 

"Read  not  to  contradict  and  confute  ;  nor  to  believe  and 
take  for  granted ;  nor  to  find  talk  and  discourse  ;'  but  to 
weigh  and  consider .  Some  books  are  to  be  tasted  ;  others 
to  be  swallowed  ;  and  some  few  to  be  chewed  and  digested." 
Upon  this  pregnant  paragraph,  his  recent  annotator,  Arch- 
bishop Whately,  thus  remarks  : — 

"  It  would  have  been  well  if  Bacon  had  added  some 
hints  as  to  the  mode  of  study ;  how  books  are  to  be 
'  chewed,'  and  '  swallowed,'  and  '  digested.'  For  besides 
inattentive  readers,  who  measure  their  proficiency  by  the 
pages  they  have  gone  over,  it  is  quite  possible,  and  not  im- 
common,  to  read  most  laboriously,  even  so  as  to  get  by  heart 
the  words  of  a  book,  without  really  studying  it  at  all ;  that 
is,  without  employing  the  thoughts  on  the  subject." 

"  Nothing,  in  truth,"  says  Dugald  Stewart,  "  has  such  a 
tendency  to  weaken,  not  only  the  powers  of  invention,  but 
the  intellectual  powers  in  general,  as  a  habit  of  extensive 
and  various  reading,  without  reflection.    The  activity  and 
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force  of  mind  are  gradually  impaired,  in  consequence  of  dis- 
use ;  and,  not  unfrequently,  all  our  principles  and  opinions 
come  to  be  lost  in  the  infinite  multiplicity  and  discordancy 
of  our  acquired  ideas.  It  requires  courage,  indeed  (as  Hel- 
vetius  has  remarked),  to  remain  ignorant  of  those  useless 
subjects  which  are  generally  valued  ;  but  it  is  a  courage 
^lecessary  to  men  who  either  love  the  truth,  or  who  aspire 
to  establish  a  permanent  reputation."' 

During  the  last  fifteen  years,  vitality  has  been  infused  into 
the  study,  in  this  country,  of  classical  literature,  by  the  pub- 
lication of  the  Dictionaries  of  Dr.  Smith,  and  his  numerous 
coadjutors,  among  whom  are  to  be  reckoned  some  of  the  best 
scholars  of  their  day.  These  Dictiona?ies  are  six  in  number, 
including  Greek  and  Koman  Antiquities,  Biography,  Myth- 
ology, and  Geography  ;  profusely  illustrated  with  woodcuts, 
and  concentrating,  it  may  almost  be  said,  in  each  particular 
paragraph,  the  latest  state  of  learning  on  every  subject  to 
which  it  relates.  These  volumes  constitute,  of  themselves, 
a  classical  library  of  first-rate  character,  in  which  the  student 
may  at  a  glance  see  the  fruits  of  the  most  extensive  and  accu- 
rate foreign  and  British  scholarship  ;  and  have  totally  super- 
seded the  comparatively  few  and  imperfect  works  of  refer- 
ence which  alone  were  previously  accessible  to  the  great  bulk 
of  classical  students.^  The  reader  for  whose  use  these  hints 
are  designed,  is  strongly  recommended  to  procure  two  smaller 
volumes,  admirably  suited  for  his  purposes,  and  also  pub- 
lished by  Dr.  Smith, — one  entitled,  "A  Smaller  Dictionary 
of  Greek  and  Roman  Antiquties,  abridged  from  the  larger 
Dictionary ;"  the  other,  somewhat,  but  not  much,  larger  than 
the  old  "  Lempriere,"  entitled,  "A  New  Classical  Dictionary 
of  Biography,  Mythology,  and  Geography,  partly  based 
on  the  '  Dictionary  of  Greek  and  Roman  Biography,  Mytho- 

1  "  Elements  of  the  Philosophy  of  the  Human  Mind,"  Part  II.  chap.  vi.  J  5. 

2  In  an  interesting  and  ably- written  article  in  the  "Quarterly  Review,"  vol. 
xcv.  pp.  89-118,  on  the  subject  of  classical  dictionaries,  the  history  and  pro- 
gressive improvement  of  which  is  traced  from  the  earliest  times,  will  be  found 
a  discriminating  account  of  the  series  of  works  mentioned  in  the  text.  The 
writer,  however,  challenges,  as  one  ground  of  censure,  the  very  feature  which 
would  justly  most  recommend  these  works  to  the  law  student;  namely,  the 
great  extent  of  information  given  on  the  subject  of  the  Eoman  law. 
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logy,  and  Geography.' "  The  larger  "  Dictionaries  "  pour  a 
flood  of  light  on  the  subject  of  Roman  law,  and  all  others 
connected  with  it.  There  are  also  two  other  little — almost 
pocket — volumes,  worthy  of  the  reader's  attention.  They 
are  respectively  of  160  and  170  pages,  published  under  the 
superintendence  of  the  late  Rev.  J.  Kerchever  Arnold,  and 
entitled,  "A  Handbook  of  Grecian  Antiquities,"- and  "A_ 
Handbook  of  Roman  Antiquities,  with  a  Short  History  of 
Roman  Literature."  They  are  the  production  of  a  learned 
foreign  scholar,  Dr.  Bojesen,  professor  of  the  Greek  lan- 
guage and  literature,  in  the  university  of  Soro  ;  have  been 
translated  into  the  German  language  by  a  learned  German 
scholar,  and  extensively  used  there  ;  and  from  the  German 
version  translated  into  English,  by  the  Reverend  Mr.  Paul, 
late  Fellow  of  Exeter  College,  Oxford.  A  better  idea  of 
the  scope  of  these  two  valuable  little  volumes  cannot  be 
obtained  than  from  the  words  of  the  late  Mr.  Arnold,  in 
introducing  them  to  the  public.  "  I  object  to  the  form  of  a 
Dictionary  for  any  subject  of  which  the  parts  ougld  to  be 
studied  in  siLCcession.  I  fully  believe  that  the  pupil  will 
receive  from  these  little  works,  a  correct  and  tolerably  com- 
plete picture  of  Grecian  and  Roman  life  :  what  I  may  call 
the  political  portions — the  account  of  the  National  Constitu- 
tions and  their  effects — appear  to  me  of  great  value ;  and 
the  very  moderate  extent  of  each  volume,  admits  of  its  being 
thoroughly  mastered  ;  of  its  being  got  up,  and  retained." 

With  reference  to  the  language  of  Roman  literature,  let  the 
student  simply  ask  himself,  how  he  can  pretend  to  study  scien- 
tifically English  law,  without  a  knowledge  of  the  Roman  law ; 
and  how  can  he  read  any  portion  of  the  Corpus  Juris  Civilis,  or 
the  many  learned  commentaries  on  it,  if  ignorant  of  the  lan- 
guage in  which  they  are  written  ?  To  which  must  be  added, 
that  many  of  our  own  great  authorities  in  the  law,  wrote  in 
Latin ;  Pleadings,  and  Entries,  Deeds,  and  Charters,  often 
referred  to,  were  also  couched  in  Latin — "  of  one  sort,"  to  be 
sure,  as  the  late  Mr.  Justice  Williams  expressed  it ;  and 
these  various  instruments  and  authorities  must  be  cited  and 
commented  upon,  in  open  court — in  the  presence  of  several 
if  not  many  excellent  scholars,  both  on  the  Bench  and  at 
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the  Bar.i  How  can,"  then,  a  decent  acquaintance  with  Latin 
be  creditably  or  safely  dispensed  with  ?  And  what  eflPort, 
what  sacrifice,  can  be  too  great  to  remedy  so  serious  a  defect  ? 
Before  quitting  this  topic,  similar  remarks  may  be  made 
respecting  the  French  language.  How  many  of  our  early 
law  authorities — reporters,  and  authors  of  treatises  and 
abridgments — wrote  in  Norman  French,  in  which  also  for  so 
long  a  period  were  conducted  and  recorded  law  proceedings, 
is  known  to  every  legal  tyro.  In  addition  to  this,  a  knowl- 
edge of  the  existing  French  language  is  so  obviouslj'^  an 
advantage,  if  not  indeed  a  positive  necessity  in  these  days, 
that  it  need  be  but  mentioned — if  only,  to  the  lawyer,  in 
respect  of  French  witnesses,  and  documents  to  be  dealt  with 
in  legal  proceedings,  and.  the  many  admirable'  writings  of 
the  French  jurists.^  As  connected  with  this  subject,  the 
attention  of  students  may  be  directed  to  a  matter  of  no 
small  importance,  though  too  often  overlooked  ;  a  knowl- 
edge of  the  characters  and  abbreviations  used  in  old  docu- 
ments,— deeds,  chartei-s,  records,  and  other  instruments. 
Very  frequently  are  these  puzzling  old  documents  produced 
in  court,  and,  though  of  the  utmost  consequence,  appear,  to 
the  uninitiated,  a  mere  series  of  hieroglyphics,  to  be  inter- 
preted by  none  but  "  experts."  A  few  years  ago  a  little 
work  made  its  appearance,  published  by  Mr.  Bohn,^  which 
will  be  of  great  assistance  to  any  practising  lawyer  or  stu- 
dent. Its  title-page  runs  thus :  "  Court  Hand  Restored :  or 
the  Student's  Assistimt  in  reading  old  deeds,  charters, 
records,  &c.,  neatly  engraved  on  twenty-three  copper  plates  ; 
describing  the  old  law  hands,  with  theu."  contractions  and 
abbreviations  :  with  an  Appendix,  containing  the  ancient 
names  of  places  in  Gi'eat  Britain  and  Ireland ;  an  alphabet- 
ical table  of  ancient  surnames  ;  and  a  glossography  of  Latin 

1  However  slight  may  be  the  knowledge  of  either  the  Greek  or  Latin  lan- 
guage, one  thing  is  earnestly  recommended — to  acquire,  as  early. as  possible, 
the  correct  pronunciation  of  each,  especially  of  words  in  frequent  use.  One 
unfortunate  member  of  the  Bar,  passed  for  years  by  the  name  of  "Nolle  Prose- 
qui ;  "  and  another  excited  sudden  merriment,  which  did  not  disconcert  him, 
because  he  knew  not  the  cause,  by  aucl/ita  querela ! " 

2  Especially  Potheir,  the  most  celebrated  of  them. 

3  1846.    8th  edition. 
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words  found  in  the  works  of  the  most  eminent  lawj^ers,  and 
other  ancient  writings,  but  not  in  any  modern  Dictionaries  : 
— a  work  not  only  useful  to  remind  the  learned,  but  abso- 
lutely necessary  for  young  students,  and  others  who  have 
occasion  to  consult  old  charters,  deeds,  or  records.     By  An- 
drew Wright,  of  the  Inner  Temple."     This  is  a  beautiful 
edition,  in  a  thin  quarto  volume,  costing  but  a  few  shillings, 
of  a  work  which  first  made  its  appearance  in  the  year  1783, 
that  is,  forty  years  after  the  passing  of  cc.  4  Geo.  2,  c.  26, 
and  6  Geo.  2,  c.  14,  requiring  all  proceedings  in  courts  of 
justice  to  be  thenceforth  "  in  the  English  tongue  and  lan- 
guage only  and  not  in  Latin,  French,  or  any  other  tongue 
whatsoever — and  to  be  written  in  a  common  legible  hand  or 
character,  and  not  in  any  hand  commonly  called  court  hand, 
and  in  words  at  length,  and  not  abbreviated."     Even  then, 
the  author  of  the  work  said,  that  in  consequence  of  this 
great  and  salutary  change,  "the  reading  of  the  old-  law 
hands  very  nearly,  if  not  altogether,  became  obsolete ;  a 
declaration  made,"  he  says,  "  with  great  concern ;  for  al- 
though it  is  not  necchsary,  as  the  law  now  stands,  to  wn'ite 
the  court,  or  any  other  of  the  old  law  hands,  yet  as  records 
written  in  those  hands  are  daily  .produced  in  evidence  in 
courts  of  law,  the  being  able  to  read  them,  with  propriety 
and  certainty,  cannot  be  an  unnecessary  accomplishment, 
not  only  for  young  students,  stewards  of  manors,  and  others, 
but  also  for  the  most  dignified  characters  in  the  profession." 
A  subsequent  edition  contains  an  ex|)lanation  of  the  con- 
tractions used  in  printing  the  records  and  manuscripts  copied 
in  the  works  printed  under  the  direction  of  the  Commis- 
sioners of  Public  Eecords.1 

A  correct  and  gentlemanlike  style  of  Elocution  is  a  mat- 
ter of  capital  consequence  to  every  person  intending  to 
practice  advocacy,  even  though  he  should  not  aspire  to 
eloquence  :  yet  it  cannot  be  denied >  that  a  visit  to  any  of  our 
courts  is  but  too  likely  to  show  instances  of  its  being  totally 

i  Tlie  work  mentioned  in  the  text,  was  published  three  years  after  the  last 
edition  of  the  present  one ;  in  which  the  author,  had  said  that  he  deemed  a 
knowledge  of  tliis  Idnd  so  important,  as  to  justify  paying  a  few  guineas  for 
lessons  from  persons  expert  in  these  matters. 
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disregarded.  Mr.  Hume  tells  us,  that  modern  eloquence 
consists  of  "  good  sense,  delivered  in  proper  expressions  :'"■{ 
and  even  adopting  his  perhaps  contemptuously  low  standard, 
it  cannot  be  reached  without  sedulous  effort.  It  is  a  mis- 
chievous and  derogatory  saying  in  the  mouths  of  some, 
mind  what  you  have  to  say,  and  not  how  you  say  it :"  which 
is  really  the  plea  of  vulgarity  and  incompetency.  It  argues 
a  total  ignorance  of  human  nature,  and  how  it  is  to  be 
approached  by  him  who  would  persuade,  convince,  or  excite. 
The  matter-of-fact,  technical  character  of  modern  litigation, 
undoubtedly  tends  to  repress  and  paralyse  oratory ;  and  the 
conviction  that  such  is  the  case,  seems  almost  helplessly 
acquiesced  in.  Were  this  to  continue  to,  English  forensic 
eloquence  would  indeed  sink  down  to  the  dead  level  of  hope- 
less mediocrity.  Let  the  student,  however,  aim  at  higher 
things,  and  rest  assured  that  occasions  will  never  be  wanting 
for  the  display  of  genuine  eloquence.  Let  him  bear  in  mind 
Lord  Mansfield's  systematic  study  of  the  art  of  oratory,  and 
the  splendid  results  to  which  it  contributed,  in  the  forum, 
and  in  the  senate.  Let  him  never  tire  in  his  efforts  to  acquire 
a  becoming  attitude  and  gesture,  suitable  to  occasion,  and 
pure  and  nervous  language:  avoiding  every  approach  to 
slang,  coarseness  or  frivolity,  as  he  would  escape  becoming 
an  odious  object  to  every  educated  observer  and  listener. 
If  conscious  of  any  defect  of  pronunciation,  especially  in 
respect  of  certain  aspirated  and  unaspirated  words,  let  him 
entreat  any  kind  friend  to  correct  him,  whenever  a  lapsus 
occurs,  and  be  grateful  for  such  salutary  discipline.  Vowels 
robbed  of  their  "  h  "  's,  or  unduly  burdened  with  them ;  an 
"r"  inserted  between  a  final  and  initial  vowelp  and  a  "v" 
and  "w"  interchanged, — are  dismal  solecisms,  eliciting  an 
instantaneous  glancing  of  eyes,  and  among  inconsiderate 
people  a  smile,  or  even  a  titter  1  It  is  by  no  means  agree- 
able to  the  members  of  a  great  profession  like  the  Bar- 
numbering  among  them  so  many  well-bred,  accomplished, 
and  learned  men,  to  witness  solecisms  of  this  sort,  calculated 


1  "  Essays,"  Of  Eloquence. 

-  "  Amelia  Anne,"  masquerading  as  "  Amelia  Eamne." 
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to  cast  iio  slight  shade  of  ridicule  on  their  order. — Let  the 
/"youthful  advocate  maintajii  the  demeanor,  as  well  as  the 
spirit,  of  a  gentleman  in  everything  that  he  says  or  does, 
towards  judges,  juries,  witnesses,  and  opponents  ;  aiming  at 
that  modest,  courteous  firmness,  which  is  removed  equally 
from  sycophancy  and  insolence.  The  charming  voice,  the 
ever  unruffled  temper,  the  uniform  courtesy,  the  preposses- 
sing and  dignified  person,  deportment,  and  gesture  of  a 
FoUett,  fall  to  the  lot  of  few  in  a  century ;  but  the  mere 
meditation  on  some  of  these  qualities,  and  on  the  immense 
success  which  they  ensured  that  celebrated  advocate,  will  be 
profitable  to  the  young  forensic  aspirant. 

Many  useful  suggestions  on  the  subject  of  elocution,  or 
delivery,  will  be  found  in  the  fourth  part  of  Archbishop 
Whately's  "  Elements  of  Ehetoric."  The  whole  Vork,  in 
fact,  is  worthy  of  perusal :  dealing,  as  it  does,  with  such 
topics  as  The  Address  to  the  Uuderstanding,  with  a  view 
to  produce  conviction  ;  (Part  I.):  The  Address  to  the  Will, 
or  Persuasion  (Part  II.);  Perspicuity,  Energy,  and  Elegance 
of  Style  (Part  III.).  It  must  be  obvious  to  the  very 
youngest  and  least  educated  person  who  meditates  coming 
■  to  the  Bar,  that  if  he  determine  on  doing  so,  the  rest 
of  his  life  will  be  occupied  in  reasoning  —  and  that 
not  merely  in  the  solitude  of  his  chamber,  but  in- public ; 
often  against  the  subtlest,  and  acutest  reasoners,  and  before 
judges  equally  formidable,  and  a  watchful  and  learned 
auditory.  This  i-easoning,  moreover,  is  of  the  closest 
kind,  and  on  subjects  the  difficulty  of  which  may  disclose 
itself  very  unexpectedly,  forming  indeed  an  instance  of  that 
."occasion  sudden"  and  "  j^ractice  dangerous "  spoken  of 
by  Lord  Coke.  How  often  has  a  young  gentleman  sudden- 
ly found  that  he  had  to  confront  one  of  the  most  dextrous 
logicians  at  the  Bar,  and  made  then  the  disconcerting  dis- 
covery of  his  own  imbecility  !  This  is  a  subject,  however, 
of  such  capital  importance  as  to  have  required  a  separate 
chapter  for  its  satisfactory  treatment.  In  the  meantime  the 
young  law-student  is  recommended  to  familiarise  himself 
early  with  not  only  the  leading  rules  of  logic,  but  its  lead- 
ing terms  of  art,  which  are  frequently  used  in  the  course 
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of  argument.  Let  him,  if  sceptical  as  to  the  necessity  of 
this  hint,  ask  himself,  quietly,  what  do  I  understand  by  "the 
converse  of  a  proposition  ?"  By  induction?  By  an  "  abstract" 
and  ''concrete  term?"  By  a  '■^ conimon  term?"  By  a 
"  categorical  proposition  ?"  What  is  analysis,  and  what 
synthesis?  Do  the  words  "  non  distribution  of  the  middle 
term  "  really  convey  to  my  mind  any  more  distinct  idea, 
than  Ghronontliotonthologus  f  Let  him  be  an  honest  cate- 
chist,  however  startled  a  datechumen.  If  at  fault,  he  is 
detected  in  the  friendly  solitude  of  his  own  chamber,  only, 
— at  present. 

Whatever  may  be.  man's  capabilities  for  thought,  it  may 
almost  be  said  that  he  could  no  more  exert  them  without 
language,  written  or  spoken,^  than  animal  life  can  be  sus- 
tained without  the  atmosphere.  The  more  profoundly  lan- 
guage is  pondered,  the  more  wonderful  it  becomes,  the  eye 
of  the  scholar  and  philosopher  :  but  to  the  lawyer  it  is  of 
transcendant  practical  importance  ;  for  by  it,  he  has  to  per- 
suade, to  couviiJce,  to  interpret,  to  create.  First  of  all  he 
must,  to  approach  successfully  the  feelings  and  the  judgment, 
speak  correctly,  forcibly,  attractively  ;  but  how  can  he  fight 
without  weapons  ?  How  be  eloquent,  without  the  power 
of  readily  putting  right  words  in  the  right  places  ;  and  how 
he  can  obtain  that  power,  is  surely  a  matter  of  great  con- 
cernment to  him.  How,  again,  can  he  interpret  the  lan- 
guage which  has  been  used  by  others,  in  remote  or  recent 
times,  or  contemporaneously,  and  on  which  depend  the 
greatest  public  and  jjrivate  interests  ;  and  beyond  this,  him- 
self create  clearly  defined  rights  and  liabilities,  which  may 
indefinitely  afi'ect  present  and  future .  interests  public  and 
private, — if  he  have  not  an  adequate  command  of  language  ? 
Let  one  never  so  slightly  acquainted  with  the  nature  of  a 
lawyer's  avocations,  advert,  for  one  moment,  to  the  questions 


i"To  be  without  language,"  says  Dr.  Brown,  "is  almost  to  be  without 
thought."  "  A  deaf-mute,"  says  Archbishop  Whately,  "  differs  Irom  a  brute 
in  the  mental  capability  of  employing  language ;  but  can  no  more  make  use 
of  that  capabilitj'-,  till  in  possession  of  some  system  of  arbitrary  general  signs 
^of  language — than  one  bom  blind,  from  contract,  can  make  use  of  his 
capacity  of  seeing,  till  the  cataract  is  removed." 
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almost  incessantly  occupying  every  court  of  justice,  with 
respect  to  the  true  construction  of  Acts  of  Parliament,  con- 
teyances,_  wills,  and  other  instruments  of  every  description, 
down  to  a  notice  to  quit,  and  the  most  casual  scrawl  of  but  a 
word  or  two,  by  an  accomplished,  or  ignorant,  writer  :  how 
hard,  and  o  ten  impossible,  to  distil  a  meaning  out  of  an  ob- 
scure, inconsistent,  unintelligible  statute,  or  will,  the  framers 
being  mopes  cormliil  Let  him  borrow  a  volume  of  the 
"  Queen's  Bench  "  or  "  Ellis  and-Blackburn's  "  Eeports — and 
look  at  the  Index  :  -where,  under  the  head  "  Construction  " 
he  will  see  abundant  evidence  of  the  truth  of  these  observa- 
tions :  the  provoking  difficulties  and  uncertainties  perpetually 
arising  out  of  undue  collocation,  and  the  heedless  use  of  appa- 
rently the  most  insignificant  particles;  —  "and" — "but" 
_"  or" — "such" — " as" — "other" — "any"—" so " — " also" 
— "from"— "out"— "in" — "on"— "with"-;-"each," — lurk- 
ing, if  one  may  so  speak,  like  little  snakes,  in  appearently 
the  plainest  paragraph,  occasioning  alike  the  sharpest  exer- 
cise of  logical  acuteness  and  subtlety,  and  entailing,  perhaps, 
ruinous  litigation  :  for  the  instant  that  such  a  snake  is  seen, 
or  if  only  suspected  to  be  in  existence,  each  disputing  party 
acquires  an  interest  in  respect  of  it,  which  he  will  maintain  to 
the  very  last  moment  of  allowable  litigation.  Let  the  student, 
then,  early  become  familiar  with  Words,  and  the  proper  col- 
location of  them  ;  let  him  sedulously  read  the  best  authors — 
as  Tillotson,  Addison,  Hume,  and  Paley  of  a  former  day,  and 
a  Herschel,'  of  our  own — if  he  wish  to  acquire  the  command 
of  a  pure,  a  graceful,  and  pellucid  diction  ;  let  him  fasten 
words  into  his  memory,  by  the  aid  of  etymology  ;  let  him  pay 
attention  to  his  own  composition,  on  the  slightest  occasions, 
aiming  ever  at  simplicity,  terseness,  and  distinctness.^  Thus 
he  may  hope  to  become  an  eloquent  speaker ;  a  skilful  drafts- 
man, and  a  sound  and  acute  interpreter  of  any  document  sub- 
mitted for  his  consideration.     Let  him  read  with  attention,  in 


1  Tost,  General  Knowledge.    Ad  finem. 

2  -'TeU  the  law  atndent  to  attend  to  Ch-ammar,  if  he  wish  to  do  anything 
in  the  higher  walks  of  the  law,"  said  one,  than  whom  no  one  living  is  more 
entitled  to  speak  with  authority;  on  the  author's  mentioning  to  him  the  sug- 
gestions in  the  text,  and  of  which  that  eminent  person  cordially  approved. 
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Locke's  famous  "  Essay  concerning  the  Human  Understand- 
ing," his  remarlfs  on  the  imperfection  and  abuse  of  Words, 
and  the  Remedies  ;^  and  familiarise  himself  with  the  best 
extant  Dictionary  of  the  English  language,— in  itself  a 
Library  of  Choice  Saxon  Literature*— that  of  Dr.  Richard- 
son :  where  he  will  see,  as  it  were,  the  pedigree  of  every 
word  exhibited  at  length,  and  derived  through  a  series  of 
examples  from  our  earliest  writers,  in  chronological  order,^ 
in  itself  a  rich  mine  of  reading  and  criticism.  Two  little 
tracts  also,  of  Dr.  Trench,  entitled  'f  On  the  Study  of 
AVoi-ds,"  and  '•  English  Past  and  Present,"  especially  the 
former,  will  be  found  very  interesting,  and  suggestive. 

It  is  not  to  be  supposed  that  any  come  into  the  profession, 
so  far  destitute  of  the  advantages  of  a  liberal  education,  as 
to  be  unacquainted  with  at  least  the  rudiments  of  Geography, 
Chronology,  and  History, — matters  which,  as  Mr.  Dunning 
observed,  it  is  "  not  so  much  a  credit  to  know,  as  a  disgrace 
to  be  ignorant  of."  One  conscious,  however,  of  his  defi- 
ciencies on  this  score,  and  of  the  little  time  left  him  for  sup- 
plying them,  must  make  a  point  of  frequently  exercising 
hirnself  in  these  matters  ;  for  which  purpose  he  should  by  ' 
no  means  disdain  the  assistance  to  be  derived  from  works 
of  an  unpretending  elementary  character,  which  are  numer- 
ous and  easily  accessible.  A  very  little  occasional  re-tracing, 
will  suflSce  to  keep  leading  lineaments  fresh  and  distinct. 

The  attempt  to  read  History,  without  the  lights  of 
Chronology  and  Geography,  is  childish.  "They  have 
justly  been  styled,"  says  Sir  Harris  Nicolas,  "  the  eyes 
of  history,  without  the  lights  of  which,  all  is  chaos  and 
uncertainty.  Perhaps,  however,  a  better  simile  would  be, 
that  dates  are  to  history  what  the  latitude  and  longitude 
are  to  riavigation — fixing  the  exact  position  of  the  objects 
to  which  they  are  applied."*  The  work  from  which  these 
sentences  are  taken,  is  a  small  but  invaluable  one,   "  The 


1  Book  III.  00.  9, 10,>11. 

2  "  The  only  English  one,"  truly  observes  Dr.  Trench,  "  in  which  Etymology 
assumes  the  dignity  of  a  science."    Study  of  Words,  5th  Edition,  p.  211,  note. 

3  "  Chronology  of  History,"  Pref.  v..  vi.    See,  also,  Locke  on  Education," 
§.  182. 
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Chronology  of  History,"  a  true  "Handbook  of  History," 
containing  authentic  information  of  the  greatest  value, 
carefully  condensed  from  a  great  variety  of  authentic 
sources,  especially  that  splendid  monument  of  learning, 
"  L'Art'  de  verifier  les  Dates,"  the  "  Glossarium"  of  Du- 
cange,  and  "  De  Value's  Dictionairre  Eaisoune  de  Diplo- 
matique." This  little  work  will  soon  be  found  so  valuable, 
that  iff  will  rarely  be  far  out  of  the  student's  reach.  "  With- 
out denying  the  usefulness,"  says  the  late  Dr.  Arnold,  in  the 
third  of  his  excellent  Lectures'  on  Modern  History,  at  the 
University  of  Oxford,  of  that  plan-like  knowledge  of  geog- 
r.aphy  of  which  I  was  just  now  speaking,  it  cannot  be 
doubted  that  a  far  deeper  knowledge  of  it  is  required  by  him 
who  would  study  History  effectively  j  and  the  deeper 
knowledge  becomes,  far  the  easier  is  it  to  be  remembered. 
For  my  own  part  I  find  it  exceedingly  difficult  to  remember 
the  position  of  towns,  when  I  have  no  other  association  with 
them  than  their  situation  relatively  to  each  other.  But  let 
me  once  uuderstanU  the  real  geography  of  a  country,  its 
organic  structure,  if  I  may  so  call  it ;  the  form  of  its  skel- 
.  eton,  that  is,  of  its  hills ;  the  magnitude  and  course  of  its 
veins  and  arteries,  that  is,  of  its  streams  and  rivers  :  let  me 
conceive  of  it  as  of  a  whole  niade  up  of  connected  parts  ;  and 
then,  the  position  of  man's  dwellings  viewed  in  reference  to 
these  parts,  becomes  at  once  easily  remembered,  and  lively 
and  intelligible  besides.  I  said  that  Geography  held  out 
one  hand  to  Geology  and  Physiology,  while  she  held  out  the 
other  to  History.  .  .  .  The  whole  character  of  a  nation 
may  be.  influenced  by  its  geology,  and  physical  geography. 
But  for  the  sake  of  its  mere  beauty  and  liveliness,  if  there 
were  ho  other  consideration,  it  would  be  worth  our  while  to 
acquire  this  richer  view  of.  geography.  Conceive,  only,  the 
difference  between  a  ground-plan,  and  a  picture  1" 

The  student  is  recommended  to  procure  one  or  all  of  three 
small  Quarto  Atlasses,  respectively  of  Genei-al,  Classical,  and 
Physical    Geography,  by   Mr.  Keith   Jghnstone,  recently 

I4thed.  1849,p.  125. 
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published, 1  and  containing  the  latest  state  of  knowledge, 
especially  in  the  case  of  Physical  Geography.  The  National 
Atlas  of  Historical,  Commercial,  Political,  and  Physical 
Geography  is  a  splendid  one,  but.  necessarily  expensive.  • 

"The  student  of  Politics,  or  public  Law,"  says  Lord 
Woodhouselee,  "is presumed  to  have  that  previous  acquaint- 
ance with  History,  which  it  is  the  object  of  a  course  of 
historical  study  to  communicate  ;  and  without  such 
acquaintance,  his  study  of  Politics  will  be  altogether  idle 
and  fruitless  ;"^  and  Sir  William  Jones,  in  his  Prefatory 
Discourse  to  the  speeches  of  Isseus,  has  some  observations 
on  the  necessity  of  such  knowledge  to  the  law-student,  so 
pertinent  that  they  are  here  presented  to  the  reader. 

"  There  is  no  branch  of  learning  from  which  a  student  of 
the  law  may  receive  a  more  rational  pleasure,  or  which 
seems  more  likely  to  prevent  his  being  disgusted  with  the 
dry  elements  of  a  very  complicated  science,  than  the  his- 
tory of  the  rules  and  ordinances  by  which  nations  eminent 
for  wisdom,  and  illustrious  in  arts,  have  regulated  their  civil 
polity.  Nor  is  this  the  only  fruit  which  he  may  expect  to 
reap,  from  a  general  knowledge  of  foreign  laws,  both  ancient , 
and  modern ;  for  whilst  he  indulges  the  liberal  curiosity  of 
a  scholar,  in  examining  the  customs  and  institutions  of  men 
whose  works  have  yielded  him  the  highest  delight,  and 
whose  actions  have  raised  his  admiration,  he  will  feel  the 
satisfaction  of  a  patriot,  in  observing  the  preference  due,  in 
most  instances,  to  the  laws  of  his  own  country,  above  those 
of  all  other  States.  If  his  first  prospects  in  life  give  him 
hopes  of  becoming  a  legislator,  he  may  collect  many  useful 
hints  for  the  improvement  even  of  that  fabric  which  his 
ancestors  have  erected,  with  infinite  exertions  of  virtue  and 
genius,  but  which,  like  all  human  systems,  will  ever  advance 
nearer  to  perfection,  and  ever  fall  short  of  it.  In  the  course 
of  his  inquiries,  he  will  constantly  observe  a  striking  uni- 
formity among  all  nations,  whatever  seas  and  mountains  may 


1  Messrs.  Blaokwoods,  in  1853-5-7.    Eacli  may  be  had,  ooloured,  for  a  few 
Bhillings.   . 
-  Universal  History/'  vol.  i. 
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separate  them,  or  how  many  ages  soever  may  have  ehapsed 
between  the  periods  of  their  existence,  in  those  great  and 
fundamental  principles  which,  being  clearly  deducedjrom 
natural  reason,  are  equally  diffused  over  all  mankind,  and 
are  not  subject  to  alteration,  by  any  change  of  place  or  time  ; 
nor  will  he  fail  to  mark  as  striking  a  diversity  in  those  laws 
which,  proceeding  merely  from  positive  institutions,  are  con- 
sequently as  various  as  the  wills  and  fancies  of  those  who 
enact  them." 

Before  entering  upon  the  details  of  a  suggested  course  of 
Historical  Study,  it  will  be  useful  to  give  the  student  a  cau- 
tion offered  by  an  eminent  and  learned  antiquarian  and  his- 
torian. Sir  Francis  Palgrave.^  "The  usual  method  of 
distributing  historical  events,  under  the  reigns  of  the  sov- 
ereigns in  which  they  occurred,  has  its  advantages;  but  is, 
nevertheless,  likely  to  encourage  the  idea,  that  the  events 
of  any  one  particular  reign  form  a  complete  series,  having 
little  or  no  connection  with  those  which  precede,  or  with 
those  which  follow.  History,  however,  is  studied  most 
profitably,  when  it  is  used  as  the  exponent  of  the  condition 
of  mankind  tracing  the  origin  and  progress  of  its  most  im- 
portant institutions,  of  education,  of  science,  and  the  useful 
arts;  of  commerce,  of  the  fine  arts,  and  the  political  and 
domestic  relation  of  the  people  :  where,  in  short,  it  follows 
and  clearly  defines  the  progress  of  civilisation." 


As  the  basis  of  a  sound  and  comprehensive  course  of  his- ' 
torical  study,  may  be  taken  Lord  Woodhouselee's  (Alexan- 
ander  Eraser  Tytler)  "Universal  History,  from  the  begin- 
ning of  the  World,  to  the  begimiing  of  the  Eighteenth 
Century"  —  ending,  in  fact,  with  the  death  of  Peter  the 
Great,  in  the  year  1724. 

"  When  the  world,"  he  says  "  is  viewed  at  any  period, 
either  of  ancient  or  of  modern  history,  we  generally  observe 
one  nation  or  empire  predominant,  to  whom  all  the  rest  bear, 

1 "  The  Lord  and  the  Vassal ;  an  Exposition  of  thcf  Feudal  System." — Introd. 
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as  it  were,  an  luiderpart,  and  to  whose  history  we  find,  in 
general,  that  the  principal  events  in  other  nations  may  be 
referred,  from  some  natural  connection.  This  predominant 
nation  I  propose  to  exhibit  to  view,  as  the  Principal  Object 
whose  history,  as  being  in  reality  the  most  important,  is 
therefore  to  be  more  fully  delineated;  while  the  rest,  as  sub- 
ordinate, are  brought  into  view  only  when  they  come  to  have 
an  obvious  connection  with  the  principal.  The  antecedent 
history  of  such  subordinate  nations  will  then  be  traced  in  a 
short  retrospect  of  their  own  annals.  Such  collateral  views, 
which  figure  only  as  episodes,  I  shall  endeavour  so  to  regu- 
late, as  that  they  shall  have  no  hurtful  effect  in  violating  the 
unity  of  the  principal  piece."  .  .  .  .  "  Thus  Ancient  His- 
TOET,  will  admit  of  a  perspicuous  delineation  by  making 
our  pi'iiicipal  object  of  attention  the  predominant  states  of 
Greece  and  Rome,  and  incidentally  touching  on  the  most 
remarkable  parts  of  the  history  of  the  subirdinate  nations 
of  antiquity,  when  connected  with,  or  relative  to,  the  prin- 
cipal object."  ....  "In  the  delineation  of  Modern  His- 
tory, a  similar  plan  will  be  pursued :  the  leading  objects 
will  be  more  various,  and  will  more  frequently  change  their 
place ;  a  nation,  at  one  time  the  principal,  may  become  for 
a  while  subordinate,  and  afterwards  resume  its  rank  as  prin- 
cipal ;  but  uniformity  of  design  will  still  characterise  this 
moving  picture.  The  attention  will  he  always  directed  to 
the  history  of  a  predominant  people ;  and  other  nations 
will  be  incidentally  noticed,  only  when  there  is  a  natural 
connection  with  the  principal  subject." 

These  objects  the  author  keeps  steadily  in  view  ;  cai-rying 
his  reader  leisurely  over  the  whole  field  of  history,  and 
familiarising  him  with  its  main  boundaries,  so  as  to  enable 
him  to  trace  the  connection  between  the  most  remote  his- 
toric events.  The  author  appears  to  have  bestowed  uncom- 
mon pains  on  this  work,  which  is  an  expansion  of  his  "  Ele- 
ments of  History  ;"  comprehending  his  whole  course  of 
lectures  on  that  subject,  delivered  by  its  author  while  Pro- 
fessor of  Civil  History,  and  Greek  and  Roman  Antiquities, 
in  the  University  of  Edinburgh.  It  was,  he  tells  us,  the 
object  of  his  "constant  attention  for  thirty  years,  during 
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the  greater  part  of  which  period  it  received  an  annual  re- 
vision." It  is  written  with  accuracy  and  elegance  of  style  ; 
and  though  its  matter  is  necessarily  given  in  a  condensed 
form,  its  continuous  perusal  is  very  agreeable.  It  was  pub- 
lished'^ in  its  present  complete  form  in  the  year  1834,  in  six 
pocket  volumes,  and  may  be  obtained  for  a  small  sum.  In 
reading  those  portions  relating  to  Eoman  history,  the  student 
will  bear  in  mind  the  great  innovation,  or  rather  revolution, 
inaugurated  by  the  profound  researches  and  speculations  of 
Niebuhr,  of  which  Lord  Woodhouselee  was  probably  not 
aware  when  finally  revising  his  Histoiy.  He  will  be  found, 
however,  speaking  with  the  utmost  caution  concerning  the 
untrustworthy  and  mythical  character  of  early  Eoman  his- 
tory.2 

An  excellent  historical  Vade  Mecum  will  be  found  in 
Keightley's  "  Outlines  of  History,"— a  small  12mo.  volume 
of  460  pages.  It  divides  History  into  three  parts  :  Ancient 
History,  the  Middle  Ages,  Modern  History — the  last  clos- 
ing with  the  year  1815.  The  author's  aim  is  to  give  a  cor- 
rect, and  as  far  as  the  limits  would  permit,  a  comprehensive 
epitome  of  the  history  of  the  world,  which  accuracy  of  nar- 
rative and  chronology  would  render  valuable  as  a  book  of 
reference,  and,  in  which  general  views  and  reflections  would 
remove  the  dryness  inseparable  from  a  mere  enumeration  of 
facts.  This  excellent  performance'  affords  a  bird's-eye  view 
of  the  whole  field  of  history ;  and  should  be  continually 
beside  the  student,  solicitous  to  preserve  clear  and  correct 
notions  of  so  vast  a  subject.*  Referring  to  it  may  be  re- 
garded as  revi.siting  boundaries. 

1  John  Murray,  Albemarle  Street.  2  gee  Book  III,  chap,  ii,  ad  finem. 

3  ".  This  work,"  says  its  learned  and  able  author,  in  the  last  edition,  pub- 
lished in  1850,  "  has  been  ooiTeoted  from  lime  to  time.  It  has  now  been  sub- 
jected to  a  thorough  revision ;  and  probably  few,  if  any,  errors  of  importance 
remain."  ' 

1  The  following  is  a  condensed  account  of  Lord  Mansfield's  "  Short  Plan 
for  reading  Ancient  History,"  first  published  in  the  "  European  Magazine  " 
for  1791-2.  Whatever  feU  from  that  great  man,  must  have  great  interest  in 
the  eyes  of  a  law  student. 

"  In  the  wide  field  of  ancient  history  I  have  skipped  over  the  rugged  places, 
because  I  mean  to  lead  you  on  cai'pet  ground ;  I  have  passed  over  the  unprofi- 
table, because  I  would  not  give  you  the  trouble  of  one  step  which  does  not 
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In  approaching  the  important  province  of  Grecian  and 
Roman  historj',  a  remarli  of  Mr.  Keightley,  an  excellent 
elementary  writer  on  each,  is  worthy  of' attention.  "Man 
has  always  been  the  same  ;  and  no  portion  of  his  story  can 
be  quite  devoid  of  use  and  interest.  That  of  ancient 
Greece  and  Rome  is  now  far  more  useful  than  the  greater 
part  of  modern  history — for  they  were  free,  and  their  his- 
tory is  that  of  the  people,  not  of  its  rulers.  The  most  im- 
portant and  instructive  history  to  us,  is  that  of  England : 
next,  that  of  Greece  and  Rome  ;  and  then,  I  would  say,  not 
that  of  the  great  kingdoms  and  empires,  but  of  the  Italian 
Republics  of  the  middle  ages.  Why  is  Orieiital  history  in 
general  so  barren  of  instruction?  Simply  because.it  is  the 
history  of  Khalifs,  Shahs,  and  Sultans — not  of  the  people. 

If  there  ever  were  a  subject  for  an  accomplished  and 
philosophical  historian  of  the  highest  order,  it  is  the  history 
of  Greece  :  regard  being  had  to  the  special  character  and 
circumstances  of  the  people,  the  scope  and  object  of  their 
institutions,  and  the  nature  of  that  evidence  on  which  the 
4iistorian  must  rely.  Such  an  historian  has  been  found,  to 
the  credit  of  our  own  age  and  country,  in  Mr.  Grote.     Com- 

lead  diredtly  to  useful  knowledge."  His  plan  may  be  stated  shortly  thus : — 
oommenoo  with  Pleuiy,  Du  Choix  de  la  Conduite  des  Etudes  (5  26,  Hiatoire ; 
$  31,  Ehetorique)  ;  Cicero  de  Orators,  (lib.  ii.  §§  51-63)  ;  De  Legibus  (lib.  i. 
§J  4,  2);  De  Offioiis  (lib.  i.  c.  xii.-xiii.)  ;  Dr.  Priestley's  Chart,  and  Playfair's 
Chronological  Tables,  for  the  duration  and  extent  of  the  Assyrian,  Persian, 
,  Grecian  and  Roman  empires,  and  the  Goths  and  Tandals ;  various  portions 
of  Raleigh's  History  of  the  "World ;  Xeno^hon;  Thuoydides  ;  Toun-eil's  Hist. 
Pref.  to  Demosthenes  (book  i.  o.  1.  J§  2-8).  "Over  and  over,  the  speeches 
of  Demosthenes,"  in  the  original,  or  a  translation ;  Tertot's  Roman  Revolu- 
tion (books  xi.  xii.  xiii.  xiv.  throughout) ;  Sallust ;  Montesquieu  De  la  Grand, 
et  de  la  Decad.  des  Remains  (cc.  il.  &  xi.) ;  Cicero's  fourteen  speeches  against 
Mark  Antony  ['the  second,  which  cost  him  his  life,  is  the  only  speech  of 
length'].  "When  you  have  finished  the  above  course,  in  the  manner  pro- 
posed, go  over  the  whole  a  second  time ;  which,  if  you  make  yourselt  master 
of  it  the  first  time,  need  not  cost  you  many  days.  The  next  thing  in  order  is, 
that  you  should  have  some  notion  of  the  history  of  the  Roman  Bmpu-e,  from 
Julius  Csesar  to  the  end  of  the  fifth  century. — Read  chap.  xii.  to  xviii.  of  De 
la  Grandeur  des  Rom.  et  de  lem-  Decadence — '  adding  the  chronology,  and 
throwing  on  paper  enlargements  in  particular  parts,  especially  the  grand 
epochas;'  Bishop  Meavie's  Disc,  on  Univ.. Hist.  Lit.  do  I'Bmpire  Romain,  'to 
the  end.'  "This," he  concludes,  "will  give  you  a  small  map,  sufficient  at 
present.  Reflect  on  the  Roman  Imperial  Govornmout ;  military  and  tyranni- 
cal, like  the  Turkish  and  the  Russian." 
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pletely  immersed,  so  to  speak,  in  his  subject,  he  has  made 
it,  with  all  the  devotion  of  ancient  genius  and  determina- 
tion, the  patient  labour  of  a  life.  To  an  imagination  sus- 
ceptible enough  for  sympathy  with  all  that  is  beautiful,  he 
unites  a  thoroughly  independent,  critical,  und  philosophical 
temper  with  a  strength  of  purpose  which  have  enabled  him 
at  length  to  accomplish  his  object.  The  result  promises  to 
be  KTTJiia  ig  aiel.  A  long  interval  may  elapse  before  we 
see,  either  here  or  on  the  Continent,  an  effort  made  to  write 
another  history  of  Greece,  on  the  same  scale,  and  with  the 
same  pretentions.  An  able  and  laborious  scholar^  states, 
that  his  own  studies  have  led  him  over  the  ground  traversed 
by  Mr.  Grote  ;  and  having  carefully  weighed  his  opinions, 
and  tested  his  statements  by  a  reference  to  his  authorities, 
he  has  been  in  almost  all  cases,  compelled  to  adopt  his  con- 
clusion, even  when  in  opposition  to  generally  received  opin- 
ions and  prejudices.  Dr.  Smith  does  not  scruple  to  say 
even,  that  Mr.  Grote's  work  forms  as  great  an  epoch  in  the 
study  of  the  History  of  Greece,  as  Niebuhr's  in  that  of 
Rome  :  and  that  his  contributions  to  historical  science,- 
are  some  of  the  most  valuable  that  have  been  made  with- 
in the  present  generation.  One  remark,  howevei-,  it  is 
proper  to  make ;  that  this  distinguished  writer  appears 
to  be  a  disciple  of  M.  Comte  ;  whose  cardinal  doctrine 
of  "  the  three  successive  stages  of  the  human  mind  in 
reference  to  scientific  study,  the  Theological,  the  Metaphysi- 
cal, and  the  Positive,"  he  adopts  implicitly,  as  a  key  to  the 
development  of  the  Greek  mind.  In  accordance  with  these 
mistaken  and  mischievous  views, Mr.  Grote  is  nowhere  found 
referring  to  a  Providential  agency  in  human  aflfairs, — discard- 
ing altogether  the  ' '  theological"  spirit.  His  work  extends  to 
twelve  volumes,  which  have  just  been  completed,  after  ap- 
pearing, successively,  since  the  year  1846.  In  his  preface 
he  modestly  alludes  to  another  valuable  history  of  Greece, 
that  by  Dr.  Connop  Thirlwall,  the  Bishop  of  St.  Davids's, 
of  which  a  third  edition,  ia  eight  octavo  volumes,  has  recently 
appeared.     Mr.  Grote  emphatically  and  justly  eulogises  "  the 

1  Dr.  W.  Smith. 
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learning,  sagacity,  and  candour,  which  pervade  the  excel- 
lant  work"  of  his  predecessor  ;  adding,  had  it  appearedearlier, 
Mr.  Grole  himself  "  would  probably  never  have  conceived 
the  design  of  writing  his  own  work."  The  Bishop's  style  is 
exact,  dry,  and  hard,  but  he  is  completely  master  of  his  sub- 
ject, and  his  history  is  a  credit  to  the  scholarship  of  England, 
to  which,  it  has  been  truly  remarked  by  one  qualified  to  judge, 
he  has  given  a  fresh  impulse,  and  a  new  life-  lu  a  recent 
volume  of  the  "  Edinburgh  Review,"^  will  be  found  an  elabo-. 
rate  comparison  between  the  widely  different  estimates 
formed  by  Dr.  Thirlwall  and  Mr.  Grote,  of  the  character  of 
Alexander  the  great ;  and  in  the  "  Quai'terly  Review,"^  a 
very  interesting  account  of  the  character  of  Socrates,  as  por- 
trayed by  Mr.  Grote.  These  elaborate  and  expensive  histo- 
ries may  not  be  conveniently  within  the  student's  reach  ;  and 
iu  the  elementary  "  History  of  Greece,"  by  Dr.  William 
Smith,  above  mentioned,  he  may  find  sufficient  for  his  pre- 
sentpurpose.  It  is  comprised  in  a  single  volume  of  616  pages, 
and  contains  carefully  written  supplementary  chapters,  on 
Grecian  Literature,  and  art.  It  is  illustrated  by  many  excelr 
lent  wood-cuts ;  and  may  be  relied  on  as  a  sufficient  state- 
ment of  the  "  main  facts  of  Grecian  history,  and  of  the  lead- 
ing characteristics  of  the  political  institutions,  literature,  and 
art,  of  the  people,"  in  accordance  with  the  most  recent  results 
at  which  the  most  modern  scholars  have  arrived.  It  owes 
so  much,  as  its  writer  franldy  acknowledges,  to  Mr.  Grote's 
researches,  as  to  prepare  the  way,  should  inclination  and 
opportunity  concur,  for  subsequent  systematic  study  of  his 
great  history.  A  similar  relation  to  Dr.  Thirlwall's  History 
of  Greece,  exists  in  that  of  Dr.  Schmitz,  extending  from  the 
earliest  times  to  the  destruction  of  Corinth.  It  is  professedly 
based,  on  that  of  Dr.  Thirlwall's,— ^is  excellently  illustrated 
with  maps  and  wood  cuts  ;  and  the  fifth  edition'  contains 
important  supplementary  chapters  on  the  Civilisation,  Re- 
ligion, Literature,  and  Arts,  of  Ancient  Greece. 


1  Vol.  cv.  pp.  305—341.  2  Vol.  Ixxxviil.  pp.  41—69. 

3  A.  D.  1858. 
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If,  as  suggested  in  a  former  chapter,  a  lawyer,  waking  up 
from  half  a  century's  sleep,  and  presenting  himself  in  West- 
minster Hall,  would  rub  his  eyes,  bewildered  and  astounded 
by  the  existing  condition  of  our  laws  ;  so  would  it  be  with 
the  classical  scholar,  it  may  be  said,  so  far  as  relates  to 
Eoman  history,  after  the  appearance  on  the  scene,  of  Niebuhr,i 
by  whose  bold  and  profoiind  researches  and  speculations  its 
early  history  has,  in  the  estimation  of  the  great  majority  of 
scholars,  been  revolutionised.  The  admirers  of  the  story  of 
Rome,  as  narrated  in  the  pages  of  Livy,  says  one  who 
appears  implicitly  to  adopt  his  views,  have  frequently  de- 
manded on  what  grounds  the  great  German  pretends  to 
destroy  the  credit  of  that  masterwork,  and  to  rear  an  ideal 
fabric  in  its  stead.?  Availing  himself  of  the  labours  of  his 
predecessors, — continues  the  author  in  question, — endowed 
with  equal  critical  accuracy,  and  greater  power  of  combina- 
tion, he  has  endeavoured  to  vivify  the  notices  of  truth  which 
have  survived ;  and  by  the  most  fortunate  coincidence,  new 
and  rich  sources  of  knowledge  have  been  opened  to  him 
during  the  process  of  his  inquiry'',  by  which  he  has  been 
enabled  to  disperse  the  mist  in  many  regions,  which  till 
then  had  been  impervious.^  All  previous  modern  writers 
of  Roman  history  had  dei'ived  their  information  from  Poly- 
bius,  Diodorus  Siculus,  Livy,  Dionysius  of  Halicarnassus 
(the  contemporary  of  Livy) ;  Plutarch,  Appian,  and  Dion 
Cassius.  These  ancient  authors  were  more  critically  and 
carefully  examined  by  Niebuhr,  than  by  any  of  his  prede- 
cessors. Thus  much  for  his  use  of  the  old  sources  of 
information  :  but  the  age  in  which  he  lived  saw  opened  no 
fewer  than  five  new  sources,  before  inaccessible.  First,  a 
treatise  of  Lydus,  De  Magistratibus,  containing  extracts 
from  Gaius :  this  was  discovered  in  the  library  of  a  Turkish 

1  He  was  bom  in  1776,  and  died  in  1831. 

2  "  Epitome  of  Mebuhr,"  by  Travers  Twiss,  vol.  1.  Introd.  This  work  was 
written  "to  enable  the  student  to  determine  for  himself  the  degree  of  weight 
due  to  the  researches  of  Niebuhr."  In  the  yeai's  1852  and  1853,  five  Volumes 
of  Lectures  by  Mebuhr  were  published,  translated  into  English  by  Dr.  Schmitz, 
whose  '•  History  of  Rome"  will  be  mentioned  hereafter.  They  are  on  Ancient 
History,  Ethnography,  and  Geography,  and  display  great  learning. 

3  "Epitome  of  Niebuhr,"  vol.  i.  Introd. 
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villa,  on  the  banks  of  the  Bos»horus,  in  1784,  but  was  not 
published  till  1812.  Secondly,  fragments  of  the  lost  nine 
books  of  Dionysius,  found  at  Milan,  in  1816, — comprising 
Roman  history  from  u.  c.  315",  to  u.  0.  485.  Thirdly,  the 
remarkable  discovery,  in  the  same  year,  by  means  of  exca- 
vations in  the  Forum,  of  fragments  of  marble  recognised  as 
the  corresponding  parts  of  other  portions  of  the  consular  and 
triumphal  Fasti,  commonly  known  as  the  Capitoline  Tables, 
and  which  had  been  discovered  accidentally  during  excava- 
tions, so  long  before  as  the  years  1546  and  1563.  The  two 
lacMnoB  which  these  new  fragments  fill  up,  are  ft-om  u.  c.  294, 
to  u.  c.  365, — a  period  of  great  importance,  from  the  estab- 
lishment of  the  Decemvirate ;  and  that  of  u.  c.  350  to  u.  c. 
356,  an  interval  of  equal  interest,  when  the  number  of  con- 
sular tribunes  were  increased  to  six,  and  plebians  admitted 
to  the  consular  tribunate.  These  fragments  have  served  to 
determine  several  points  of  discrepancy  between  Livy  and 
Diodo-rus,  and  even  to  correct  important  misstatements  of 
Livy  himself.  Fourthly,  in  the  self-same  year,  1816,  Nie- 
buhr  himself  discovered  at  Verona  a  palimpsest  manu- 
script, containing  the  greater  part  of  the  lost  Institutes 
of  Oqius.  Lastly,  Angelo  Mai  discovered  another  palimpsest 
in  the  Vatican  Library,  of  the  lost  treatise  of  Cicero,  De 
Republica, — mainly  following  Polybius,  in  the  chronicles 
of  the  Roman  Kings,  and  throwing  great  light  on  the 
changes  effected  by  the  constitution  of  Servius,  as  well  as 
by  the  legislation  of  the  Decemvirs.  These,  says  the  ac- 
complished author  of  the  "  Epitome,"^  are  the  authorities  on 
which  Niebuhr  relies,  in  quitting  the  beaten  track  of  previous 
writers  ;  and  it  has  been  thought  that  the  student  would 
find  it  convenient,  to  have  thus  under  his  eye  the  machineiy, 
so  to  speak,  by  which  the  celebrated  German  is  believed  by 
profound  scholars  to  have  accomplished  such  great  results. 
The  first  two  volumes  of  Niebuhr's  History  were  translated 
in  1831  arid  1832,  by  Archdeacon  Hare,  and  Dr.  Thirlwall, 
Bishop  of  St.  David's  :  a  third  appeared  in  1842,  by  Drs. 
William  Smith,  and  Leonard  Schmitz  (the  latter  a  pupil  of 

1  "  Epitome  of  Mebuhr,"  vol.  i.    Introd. 
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Niebuhr),  bringing  down  th^  history  to  the  First  Punic 
"War.  The  fourth  and  fifth  volumes,  from  the  First  Punic 
War  to  the  death  of  Coustantine,  were  translated  and  pub- 
lished by  Dr.  Leonard  Schmitz  in  the  year  1844.  The  last 
consist  of  a  series  of  Niebuhr's  Lectures.  The  first  twelve 
are  introductory,  and  consist  of  an.examination  of  the  sources 
of  Eoman  History,  its  credibility,  authenticity,  and  literature. 
They  give  a  complete  summary  of  all  that  has  ever  been  done 
for  Eoman  History,  containing  valuable  remarks  on  both 
ancient  and  modern  works  ;  and  are  designed  to  lay  before 
the  reader,  the  materials  on  which  is  based  our  knowledge 
of  Eoman  History,  and  instruct  him  about  the  manner  in 
which  he  is  to  make  use  of  them. 

The  history  of  Niebuhr  constitutes  a  great  epoch,  and 
landmark,  in  the  treatment  of  Eoman  history  ;  and  almost 
all  subsequent  works  on  the  subject,  are  either  founded  on 
his  researches,  or  largely  occupied  with  strictures  on  his 
conclusions,  and  reasons  for  rejecting,  modifying,  or  doubting 
them.  The  main  cause  of  the  great  multiplicity  and  wide 
divergence  of  existing  opinions  on  this  subject,  says  a  recent 
learned  writer,^  is  the  defective  method  which  not  only 
Niebuhr  and  his  followers,  but  most  of  his  opponents,  have 
adopted.  Instead  of  employing  those  tests  of  credibility 
which  are  consistently  applied  to  modern  history,  they 
attempt  to  guide  their  judgments  by  indications  of  internal 
evidence ;  and  assume  that  the  truth  can  be  discovered  by 
an  occult  faculty  of  historical  divination.  The  consequence 
is,  that  ingenuity  and  labour  can  produce  nothing  but 
hypotliesis  and  conjectures,  which  may  be  supported  by 
analogies,  and  sometimes  appear  specious  and  attractive, 
but  can  never  rest  on  the  solid  foundation  of  proof.  There 
will,  therefore,  be  a  series  of  such  conjectural  histories  :  each 
successive  writer  rejecting  all,  or  some,  of  the  guesses  of  his 
predecessors,  and  proposing  some  new  hypothesis  of  his 
own.^  After  an  accurate  statonipnt  of  the  principles  on 
which  historical  research  should  ii'  ruiiducted' (the  cardinal 


1  See  au  Inquiry  into  the  credibility  of  the  Early  Roman  History,"  by  Sir 
G.  0.  Lewis,  vol.  i,  lutrod.  H  S,  4,  a.d.  1855. 

2  "Inquiry,"  &c.,  p.  13,  ante, p.  241  (note  2.) 
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one  being  that  historical,  like  judicial  evidence,  should  be 
founded  on  the  testimony  of  credible  witnesses — that  an  his- 
torical account  should  be  traced,  by  probable  proofs,  to  the 
testimony  of  contemporaries)  the  able  author  last  cited 
proceeds  to  state^  the  object  of  his  work  to  be,  systematically 
to  examine  the  external  evidences  of  the  early  Roman  his- 
tory, and  how  far  the  received  accounts  are  supported  by  the 
testimony  of  credible  witnesses  : — applying  the  same  rules 
of  evidence,  and  tests,  by  which  the  reality  of  modern  facts 
is  determined :  and  then  to  examine  the  extant  narrative, 
in  order  to  try  how  far  its  internal  character  and  com- 
position, and  its  internal  attestation,  agree.  ^  After  a 
patient  and  dispassionate  examination  of  the  subject  in 
all  its  bearings,  conducted  rigorously  on  these  prin- 
ciples, the  author  in  question  arrives  at  the  conclusion, 
that  with  reference  to  the  early  Roman  annals, — the  first 
five  centuries  of  them, — no  reasonable  certainty  is  at- 
tainable, with  respect  to  the  accounts  which  were  preserved 
by  the  ancient  writers,  and  have  descended  to  us  in  their 
extant  works.''  He  justly  adds,  however,  that  we  must 
guard  ourselves  against  the  error  of  supposing  that  the 
uncertainty  of  the  early  Roman  history,  furnishes  a  reason 
why  the  later  history  should  not  be  cultivated.  The  obscu- 
rity of  the  ancient  period,  ought  not  to  deter  us  from 
attempting  to  illustrate,  and  revive,  the  truly  historical 
period.  The  "  General  Results  of  the  Inquiry"  are  summed 
up  in  the  concluding  chapter ;  in  which  also  is  instituted  an 
able  and  instructive  comparison  between  the  corresponding 
periods  of  Grecian  and  Roman  history,  for  the  purpose  of 
showing  that  the  principles  of  examination,  applicable  to 
these  diflferent  sets  of  facts,  are  identical.  Towards  the 
close  of  the  chapter  occurs  the  following  passage,  worthy  of 
being  considered  by  the  student,  at  the  point  of  transition 
from  Grecian  to  Roman  history. 

"  In  some  important  respects,  the  history  of  Greece  pos- 
sesses a  superiority  over  the  history  of  Rome.  The  Greeks 
first  raised  mankind  out  of  the  Oriental  state  of  despotism 


1  "Inquiry,"  <fco.  p.  15.  2  U.  p.  17.  3  U.  p.  155. 
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and  polygamy,  to  freedom  of  public  and  private  life  ;  they 
were  pre-eminent  in  literature,  art,  and  science ;  they  first 
created  philosophy,  history,  and  oratory  ;  they  first  taught 
men  to  reason,  to  speak,  and  to  write.  They  have  this 
imperishable  fame,  which  no  other  nation  can  share  with 
them.  But  the  history  of  Rome  is  not  without  its  peculiar 
interest  and  attractions  for  the  modern  world.  The  Romans 
were  the  great  masters  of  civil  government,  jurisprudence, 
military  ^organisation,  and  war,  in  antiquity.  By  their 
efficiency  as  soldiers,  they  conquered  the  ancient  world  ;  by 
their  skill  as  rulers,  they  held  it  in  permanent  subjection. 
Hence  (as  Niebuhr  has  truly  remarked),  the  history  of  all 
nations  in  the  ancient  world,  ends  in  that  of  Rome,  and  that 
of  all  modern  nations,  has  grown  out  of  that  of  Rome.^  Mod- 
ern Europe  is  connected,  by  a  thousand  different  threads, 
with  the  ancient  Roman  Empire ;  all  the  originals  of  its 
civilisation,  of  its  political  institutions,  law,  literature,  sci- 
ence, and -languages,  are  traceable  to  Rome.  The  great 
recollections  of  antiquity,  made  the  Bishop  of  Rome  the 
head  of  the  Western  Church.  The  modern  Greeks,  even, 
call  their  language  Romaic,  and  look  to  Constantinople  as 
their  capital.  So  intimate  and  manifest  is  the  connection  of 
modern  Europe  with  ancient  Rome,  that  Roman  History 
must  continue  to  be  studied  and  cultivated  in  Europe  and 
America,  while  man  remains  an  historical  animal,  and 
occupies  himself  about  the  past  destinies  of  his  own  race 
and  nation."'^ 

As  there  is  no  modern  nation  whose  history  presents  so 
many  points  of  resemblance  to,  and  comparison  with,  that  of 
Rome,  as  the  English,  so  the  history  of  Rome  deserves  the 
greatest  attention  of  every  Englishman ;  who  has  here  an 
opportunity  of  seeing  the  history  of  his  own  country,  as  it 
were,  foreshadowed  in  a  mirror.^     Based  on  the  views  of  Nie- 

1  Leot.  vol.i.  p.  96.  He  also  observes  "  tiat  in  modem  history  the  English 
£llone  have  passed  through  the  same  perfect  career  of  development  as  the 
Romans ;  and  in  a  cosmopolitan  poiat  of  view,  therefore,  the  history  of  these 
two  nations  must  always  be  the  most  important." — Id.  p.  2. 

-  Lewis's  "  Ored.  of  Early  Roman  Hist "  vol.  i,  p.  555. 

3  Arnold's  "  Hist,  of  Rome,"  vol.  i.  p.  7 ;  Sohmitz,  p.  5. 
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buhr,  the  History  of  Eome  by  the  late  Dr.  Arnold,  is  a  con- 
siderable performance,  evincing  mastery  of  the  subject,  and 
a  bold  spirit.  He  contemplated  concluding  his  undertaking 
with  the  revival  of  the  Western  Empire,  A.  d.  800,  by  the 
coronation  of  Charlemagne  at  Kome  ;  a  point  appearing  to 
him  its  natural  termination.  He  did  not,  however,  live  to 
proceed  further  than  to  the  death  of  Julius  Csesar.  "  He  is 
the  first  extant  writer,"  says  Archdeacon  Hare,  the  editor  of 
the  third  volume  of  the  History,  "  and  we  may  fairly  believe 
is,  altogether,  the  first,  who  has  given  anything  like  an  ade- 
quate representation  of  the  wonderful  genius,  and  noble 
character,  of  Hannibal."  "Twice  in  history,"  observes  Dr. 
Arnold,^  "  has  there  been  witnessed  the  struggle  of  the  high- 
est individual  genius,  against  the  resources  and  institutions 
of  a  great  nation  ;  and  in  both  cases  the  nation  has  been 
victorious.  For  seventeen  years  Hannibal  strove  against 
Eome ;  for  sixteen  years  Napoleon  Buonaparte  strove  against 
England  :  the  efforts  of  the  former  ended  in  Zama,  those  of 
the  latter  in  Waterloo." 

"If  Dr.  Arnold  had  lived,"  says  Mr.  Merivale,  "  to  com- 
plete his  general  history  to  the  period  lying  before  me,  it  is 
needless  to  say  that  my  ambition  would  have  been  directed 
elsewhere."  As  it  is,  the  last  named  gentleman  has,  during 
the  last  eight  years, ^  submitted  to  the  public,  six  volumes, 
successively,  of  his  '  '^ History  of  the  Romans  under  the  Mvupire" 
— traversing  an  eventful  period  of  about  a  hundred  and  twenty 
years,  commencing  with  the  close  of  the  Republic,  and  termi- 
nating with  the  Pall  of  Jerusalem  :  leaving  nearly  two  hun- 
dred and  fifty  years  to  be  dealt  with,  as  the  author's  leisure 
may  admit,  and,  as  he  expects,  in  two  more  volumes.  At 
the  point,  however,  which  he  has  already  reached,  he  tells  us 
truly  that  his  materials  fail.  "  We  lose  the  exuberance  of 
detail  we  have  so  long  enjoyed  with  Tacitus.  Even  Sue- 
tonius, who  will  not  much  longer  attend  us,  becomes  more 
sparing  of  his  tales  and  guesses,  as  he  approaches  nearer  to 
the  rapid  realities  of  his  own  times.  Dion  Cassius  has  already 
dwindled  to  the  meagre  epitome  of  Xiphilinus.     The  com- 


1  Vol.  i.  chap.  i.  pp.  53,  55.  *•  1650-1858.    Longmans. 
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pendious  sketches  of  Herodian,  aiid  the  Augustan  History, 
will  supply  us  with  Jittle  more  than  a  bare  outline  of  events, 
relieved  and  interpreted  by  no  vivid  impersonation  of  indi- 
vidual character.  The  period  of  Koman  History  between 
Csesar  and  Vespasian  has  presented  us  with  an  ample  gallery 
of  whole  length  portraits.  Of  the  warriors  and  statesmen, 
the  princes,  poets,  and  philosophers,  whose  .true  and  living 
effigies  glow  before  us,  we  can  form  a  complete  and  just  idea 
from  the  breadth,  and  yet  the  finish,  with  which  they  are 
delineated.  But  beyond  these  limits,  no  such  portraiture 
exists.  We  can  arrive  at  no  ful  and  consistent  conception 
even  of  Marius  and  Sulla  on  the  one  side,  or  of  Trajan  and 
Hadrian  outhe  other.  These  are  hnt  Magna  nominisunbroe; 
their  vivi  vultus  have  irrecoverably  j)erished.  So  narrow  are 
the  limits  of  what  may  be  designated  as  the  Biographical 
Hislory  of  Borne,  which  I  have  executed  from  its  commence- 
ment to  its  close  1  In  this  point  of  view,  the  portion  of  mj- 
work  now  finished,  is  complete  in  itself.  ....  Though  the 
political  annals  of  Rome  creep,  from  this  period,  like  a 
shrunken  torrent,  from  pool  to  pool,  along  their  thirsty  chan- 
nel, the  interest  of  the  general  history  will  continue,  and 
even  increase,  when  we  examine  the  social  organisation  of 
the  Empire — that  is,  of  the  ancient  world,  in  its  maturity 
and  rapid  decline.  The  manners  and  morals,  the  ideas  and 
sentiments  of  mankind,  at  the  highest  stage  of  heathen  develop, 
ment,  their  laws'  and  institutions,  their  spiritual  aspirations, 
— the  fall  of  Paganism,  and  the  rise  of  Christianity,  are  the 
subjects  on  which  we  are  next  to  enter.:"  but  he  leads  his 
reader  to  expect  a  long  interval  to  elapse,  before  his  reap- 
pearance to  close  his  important  labour.  The  scope  of  his 
work,  and  the  spirit  in  which  it  is  executed,  may  be  seen  in 
the  able  introductory  chapter  ;  towards  the  close  of  which, 
after  remarking  the  progressive  enlightenment  of  the  Roman 
statesmen  ;  the  dying  away  of  local  prejudices,  in  the  familiar 
contemplation  of  the  vastness  of  the  Empire,  and  the  mutual 
relationship  of  its  several  members, — and  that  the  mind  of 
the  nation,  expanded  to  the  conception  of  infusing  unity  of 
sentiment,  into  a  body  which  was  wielded  by  a  single  effort, 
and  from  a  common  cO'Utre,  he  thus  proceeds  : 
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"  At  last,  with  the  birth  of  the  monarchy;,  there  sprung 
up  the  germ  of  the  greatest  of  social  revolutions,  the  Eeli- 
gion  of  Christ.  It  was  this  Dispensation  which  seized  and 
developed,  with  intuition  and  energy  truly  Divine,  the  latent 
yearnings  of  mankind  for  social  civilisation.  Its  essence, 
from  a  human  point  of  view,  consisted  in  the  doctrine  of 
the  fundamental  equality  of  men.  As  it  marched  along,  it 
trod  under  foot  all  prejudices  of  race  and  caste.  Persecu- 
tion might  check  the  growth  of  its'  numbers,  but  only  made 
its  principles  more  conspicuous;  and  when  it  counted  its 
coverts  by  thousands,  its  unconscious  disciples  were  already 
millions."^  He  who  writes  thus,  is  worthy,  and  certain,  of 
being  read  with  attention  and  trust.^ 

For  the  purpose  of  the  student,  the  history  of  Rome  by 
Dr.  Schmitz,  may  be  found  amply  sufficient,  at  all  events  as 
a  pioneer.  His  object  has  been;  "to  place  the  history  of 
Eome  before  the  young  student  in  a  manner  worthy  of,  and 
consistent  with,  the  progress  which  has  been  made  in  this 
branch  of  our  historical  knowledge  ;  availing  himself  of  all 
the  more  important  ^<'orks  which  have  appeared  since  the 
time  when  Niebuhr  gave  fresh  life,  and  a  new  impulse,  to 
the  subject;  While  paying,  however,  gr«at  deference  to  his 
celebrated  teacher,  he  by  no  means  slavishly  follows  in  his 
footsteps.  "Wherever  his  opinions,"  says  Dr.  Schmitz, 
"  have  been  confirmed  by  subsequent  investigations,  the  au- 
thor has  not  scrupled  to  adopt  them,  and  even  to  use  his 
very  words,  when  they  seemed  to  convey,  in  the  most  appro- 
priate manner,  that  which  he  had  to  state.  Those  words, 
when  he  had  the  happiness  of  being  among  the  pupils  of 
that  distinguished  man,  made,  in  many  instances,  so  deep  an 
impression  on  his  then  youthful  mind,  that  it  would  be  at 
once  difficult,  and  painful  to  him,  to  express  his  sentiments 
in  any  other  language.  Notwithstanding,  however,  his  ven- 
eration for  his  instructor,  he  has  endeavoured  to  exercise  his 


1  Vol.  i.  chap.  i.  pp.  .53,  55. 

*  Candid  and  scholarly  notices  of  the  first  two  volumea  of  Mr.  Merivale's 
History  may  be  seen  in  the  "  Quarterly  Eeview,"  vol,  Ixxxiii,  pp.  385-416; 
and  the  "  Bdinhurgh  Eeview/'  vol.  xcii.  pp.  57-94. 
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own  judgment,  as  will  be  perceived  by  those  acquainted 
with  the  views  of  Niebuhr." 

It  appears  that  the  author's  original  intention  was  to  carry 
his  history  down  to  the  year  A.  d.  476,  i.  e.  till  the  over- 
throw of  the  Western  Empire  ;  but,  for  reasons  which  he 
assigns,  he  prudently  restricted  himself  to  the  period  of  the 
death  of  the  execrable  Commodus,  i.  e.  the  year  A.  t>.  192. 

The  fall  of  the  Western  Empire  forms  a  sort  of  natural 
dividing  line  between  ancient  and  modern  history  ;  the  es- 
sential character  of  the  latter  being,  in  the  happy  language 
of  Dr.  Arnold,  that  it  treats  of  national  life  still  in  exist- 
ence— the  first  acts  of  a  gi'eat  drama,  now  actually  in  the 
process  of  being  represented,  and  of  which  the  catastrophe 
is  still  future.^  How  overwhelming  the  contrast,  when  the 
student  turns  from  ancient  to  modern  history  1  Instead  of 
two  countries  claiming  his  attention,  he  finds  several  systems 
of  countries,  anv  one  of  them  offerinor  a  wide  field  of  en- 
quir3\*  First  of  all,  there  is  the  history  of  Europe ;  then, 
quite  distinct,  oriental  history ;  thirdly,  that  of  the  Euro- 
pean colonies.  When,  however,  we  turn  from  the  subjects 
of  enquiry,  to  the  sources  of  information,  the  difierence  is 
greater  still.  In  modern  history,  oui-  work,  limit  it  as  we 
will,  unavoidably  grows  in  magnitude,  and  amidst  the  wide 
field,  widening  before  us  at  every  step,  it  becomes  doubly 
important  to  gain  certain  principles  of  enquiry,  lest  we 
should  be  wandering  about  vaguely,  like  an  ignorant  man  in 
an  ill-arranged  museum,^  seejng  and  wondering  at  much,  but 
learning  nothing.  To  know  all  history,  actually,  is  impos- 
sible :  our  object  should  be,  to  possess  the  power  of  knowing 
any  portion  of  history  which  we  wish  to  learn,  at  a  less  cost 
of  labour,  and  with  far  greater  certainty  of  success,  than 
belong  to  other  men.  By  our  careful  study  of  some  one 
period,  we  have  learnt  a  method *of  proceeding  with  all ;  so 
that  if  we  open  any  history,  its  facts  at  once  fall  into  their 
proper  places,  indicating  their  causes,  implying  their  conse- 
quences. We  have  gained,  also,  a  measure  of  their  value, 
teaching  us  what  are  productive,  and  what  are  barren  ;  what 

"  Lectures,"  pp.  24,  25.  ^  "  Lectures,"  p.  64.  3  id.  p.  122-3. 
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will  combine  with  other  facts,  and  establish  and  illustrate  a 
truth  ;  and  what,  in  our  present  state  of  knowledge,  are  iso- 
lated, of  no  worth  in  themselves,  and  leading  to  nothing.^ 

It  will  be  well  for  the  student  to  bear  in  mind  these  gen*- 
eral  observations,  selected  from  the  work  of  an  accomplished 
and  eminent  teacher.  Dr.  Arnold ,"naniely,  his  "  Introduc- 
tory Lectures  on  Modern  History,"  already  referred  to. 
They  abound  in  fruitful  and  practical  suggestions,  which 
cannot  be  entered  into  here,  and  all  of  them  it  is  not  to  be 
expected  that  every  independent  enquirer  will  adopt,  how- 
ever great  his  deference  to  manifest  worth  and  ability.  Only 
one  further  remark  of  his  will  be  quoted,  because  it  falls  in 
with  the  recommendation  contained  in  a  former  part  of  this 
chapter.  ^'Keeping  the  general  history  which  he  has  been 
reading,  as  his  text,  and  getting  from  it  the  skeleton,  in  a 
manner,  of  the  future  figure,  he  must  now  break  forth,  ex- 
cursively, to  the  right  and  the  left,  collecting  richness  and 
fulness  of  knowledge  from  the  most  various  sources."^ 
Another  work  of  a  cognate  character,  but  more  extensive 
and  elaborate,  is  the  "  Lectures  on  Modern  History,  from 
the  Irruption  of  the  Northern  Nations,  to  the  close  of  the 
American  Revolution,"  by  the  late  celebrated  William  Smyth, 
Professor  of  Modern  History  in  the  University  of  Cambridge. 
These  lectures,  thirty-six  in  number,  and  which  ceased  in 
1811,  were  delivered  atthat  University,  and  have  contrib- 
uted to  shape  the  character,  and  influence  the  opinions  of 
men  variously  distinguished  in  every  department  of  the 
state,  for  a  long  series  of  years.  These  lectures  are  elo- 
quent, and  abound  in  valuable  suggestions,^  generally  char- 
acterised by  candour  and  moderation  ;  and  are  so  delightful 
to  read,  that  it  is  not  difficult  to  account  for  the  reputation 


1  "  Lectures,"  pp.  89,  90.  3  Id.  p.  70. 

3  E.  G.  "  This  gives  me  another  opporttmity  (I  cannot  arail  myself  too 
often  of  such)  to  remind  you  that  you  must  always  identify  yourselves  with 
those  who  appear  before  you,  from  time  to  time,  in  the  pages  of  history.  This 
is  the  first  point.  And,  that  it  is  the  general  spirit  and  meaning  of  the  whole 
of  a  constitutional  question,  not  the  minute  detail  of  it,  that  you  must  always 
more  particularly  consider :  this  is  the  second  point." — Tol.  i.  p.  160,  Lect.  VI. 
He  proceeds  to  illustrate  his  meaning  excellently.  His  first  introductoiy  let- 
ter will  repay  a  thoughtful  perusal. 
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and  influence  which  they  secured  to  their  author.  There 
are,  however,  portions  of  them,  requiring  to  be  read  with 
caution  and  reserve.^ 

.,  At  this  period  of  his  journey  from  ancient  to  modern  his- 
tory, Gibbon's  immortal  ' '  History  of  the  Decline  and  Fall 
of  the  Roman  Empire,"  must  have  already  cast  its  beams 
on  the  student's  mind,  like  the  rising  sun.  That  sun  has,  it 
is  true,  its  great  black  spot,  in  a  false  representation  of  the 
character  and  progress  of  Christianity ;  but  that  spot  may 
be  regarded  as  lost  in  the  splendour  of  the  light  and  heat 
which  the  History  casts  on  a  dark  chaos  of  human  affairs, 
during  upwards  of  twelve  centuries  of  our  race's  most  event- 
ful history — from  the  times  of  the  Antonines,  to  the  cap- 
ture, by  the  Turks,  of  Constantinople,  in  the  year  1453. 
Thus  eloquently  speak  two  of  his  most  distinguished  modern 
editors : 

"The  literature  of  Europe,"  says  Dean  Milman,  "offers 
no  substitute  for  '  The  Decline  and  Fall  of  the  Roman  Em- 
pire.' It  has  obtained  undisputed  possession,  as  rightful 
occupant,  of  the  vast  period  which  it  comprehends.  How- 
ever some  subjects  which  it  embraces  may  have  undergone 
more  complete  investigation,  on.  the  general  view  of  the 
whole  period,  this  histoiy  is  the  sole  undisputed  authority 
to  which  all  defer,  and  from  which  few  appeal  to  the  orig- 
inal writers,  or  to  more  modern  compilers.  The  inherent 
interest  of  the  subject ;  the  inexhaustible  labour  employed 
upon  it ;  the  immense  condensation  of  matter  ;  the  lumin- 
ous aiTangement ;  the  general  accuracy  ;  the  style,  which, 
however  monotonous  from  its  uniform  stateliness,  and  some- 
times wearisome  from  its  elaborate  art,  is  throughout  vigor- 
ous, animated,  often  picturesque,  always  commands  attention, 
always  conveys  its  meaning  with  emphatic  energy,  describes 
with  singular  breadth  and  fidelity,  and  generalises  with 
unrivalled  felicity  of  expression  ; — all  these  high  qualifica- 


1  "  The  following  lectures,"  he  says  in  his  Advertisement,  "  were  drawn  up 
to  be  delivered  to  a  youthful  audience,  at  an  English  University,  voluntarily 
assembled.  The  reader  is  requested  never  to  lose  sight  of  this  particular  cir- 
cumstance— ^they  were  to  be  listened  to,  not  read.  ,  They  are  now  published, 
in  the  hope  that  they  may  be  useful  to  others  at  a  similar  period  of  life." 
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tions  have  secured,  and  seem  likely  to  secure,  its  permanent 
place  in  historic  literature. 

"  The  vast  design  of  Gibbon,  the  magnificent  whole  into 
which  he  has  ciist  the  decay  and  ruin  of  the  ancient  civilisa- 
tion, and  the  formation  and  birth  of  the  new  order  of  things, 
will  of  itself,  independently  of  the  laborious  execution  of 
his  immense  plan,  i-ender  'the' Decline  and  Fall  of  the  Ro- 
man Empire,'  an  unapproachable  subject  to  the  future  his- 
torian." 

"  The  gradual  decline,"  says  M.  Gui^ot,  "  of  the  most  ex- 
traordinary dominion  which  has  ever  invaded  and  oppressed 
the  world  ;  the  fall  of  that  immense  empire,  erected  on  the 
ruins  of  so  many  kingdoms,  republics,  and  states,  both  bar- 
barous and  civilised,  and  forming  in  its  turn,  by  its  dis- 
memberment, a  multitude  of  states,  republics,  and  kingdoms ; 
the  annihilation  of  the  religions  of  Greece  and  Rome  ;  the 
birth  and  the  progress  of  the  two  new  religions  which  have 
shared  the  most  beautiful  regions  of  the  earth  ;  the  decrepi- 
tude of  the  ancient  world  ;  the  spectacle  of  its  expiring 
glory,  and  degenerate  manners  ;  the  infancy  of  the  modern 
world,  the  picture  of  its  first  progress,  of  the  new  direction 
given  to  the  mind  afid  character  of  man  ; — such  a  subject 
must  necessarily  fix  the  attention  and  excite  the  interest  of 
men  ;  who  cannot  behold  with  indifi'erence  those  memorable 
epochs,  during  which,  in  the  fine  language  of  Corneille, 

"  TJn  grand  destia  oommenee,  im  grand  destin  s'aoheve." 

It  must  suffice  here,  to  call  attention  to  the  recent  editioo 
of  "  The  Decline  and  Fall,"  carefully  edited  by  Dr.  William 
Smith,  which,  in  addition  to  his  own  notes,  is  enriched  with 
those  of  Dean  Milman,  M.  Guizot,  and  M.  Wenek,  from, 
their  respective  English,  French,  and  German^  editions  :  for 
in  his  preface,  M.  Guizot  states  that  the  "Book  is  con- 
stantly cited  as  an  authority  in  the  most  enlightened  coun- 
tries of  Europe-^in  France  and  Germany,  as  well  as  in 
England."  This  edition,  published  in  1854,  is  in  eight 
octavo  volumes,  handsomely  printed  ;  and  in  it,  for  the  first 

1  iTiebuhi  says  that  "  Gibbon's  work  will  never  be  excelled." 
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time,  all  Gibbon's  multitudinous  references  to  ancient  writ- 
ers, have  been  verified  afresh,  with  side-by-side  bracketted 
references  to  the  books  and  chapters  of  the  best  modern  edi- 
tions. Such  a  work,  nevertheless,  in  even  this  best  form, 
may  be  contemplated,  from  its  vast  extent,  with  dismay,  by 
the  law  student.  The  indefatigable  editor  of  the  edition 
just  mentioned,  however,  once  more  is  at  hand  to  render 
assistance  to  a  student  thus  oppressed  ;  and  presents  him 
with  a  handsome  volume  of  667  close  and  neatly  printed 
pages,  entitled,  "The  Student's  Gibbon:  The  History  of 
the  Decline  and  Fall  of  the  Roman  Empire,  abridged  ;  in- 
corporating the  Researches  of  recent  Commentators."  These 
incorporations  are  taken  from  those  of  Dr.  Smith  himself, 
Milman,  and  Guizot,  in  the  larger  edition  :  his  laborious 
preparation  of  which  must  have  peculiarly  fitted  him  for  the 
task  of  framing  the  abridgment  now  recommended  to  the 
student.  The  selection  appears  to.  have  been 'made  with 
much  discretion  ;^  and  it  should  be  added  that  the  work  is 
studded  with  beautiful  wood-engravings. 

As  the  subversion  of  the  Western  Empire  is  manifestly  the 
natural  termination  of  ancient  history,  so  the  establishment 
of  the  Franks  in  Gaul,  says  Mr.  Hallam,  appears  the  most 
convenient  epoch  for  the  commencement  of  the  period 
designated  as  that  of  the  Middle  Ages.  The  invasion  of 
Naples  by  Charles  VIII.,  was  the  event  which  first  engaged 
the  principal  states  of  Europe,  in  those  relations  of  alliance 
or  hostility  which  may  be  deduced  to  the  present  day  ;  and 
is  the  point  at  which  every  man,  who  traces  backward  its 
political  history,  wilt  be  obliged  to  pause.  It  furnishes  a 
determinate  epoch  in  the  annals  of  Italy  and  France  ;  and 
nearly  coincides  with  events  which  naturally  terminate  the 
history  of  the  Middle  Ages  in  other  countries.  Mr.  Hallam's 
"  View  of  the  State  of  Europe  during  the  Middle  Ages,"  is 


1  Dr.  Smith  has  judged  wisely,  in  determining  to  omit  entirely  Gibbon's 
objectionable  dissertation  on  the  causes  of  the  spread  of  Christianity;  while 
he  dwells  at  some  length  on  the  conduct  of  the  Koman  government  towards 
the  early  Christians,  the  legal  establishment  of  Christianity,  and  other  events 
producing  the  temporal  power  of  the  popes,  and  the  restoration  of  the  Roman 
Empire  in  the  West. 
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so  universally  known,  and  so  thoroughly  established,  that 
nothing  more  need  here  be  said  of  it,  than  that  it  has  been 
recently  republished  in  three  small  and  well  printed  12mo. 
volumes,  at  a  reasonable  price.  This  is  a  work  indispensable 
to  the  historical  student, 

Eecurring  now,  for  a  moment,  to  the  basis  of  the  suggested 
course,  assumed  to  have  been  laid  in  Lord  Woodhouselee's 
Universal  History,  the  student  is  recommended  to  refer  to  the 
last  chapter,  containing  a  luminous  summary  of  the  leading 
events  in  the  History  which  it  closes ;  and  he  will  thus  be 
brought,  by  an  experienced  guide,  to  the  middle  of  the  six- 
teenth century  [a.  d.  1558].  "With  Charles  V.  commenced  a 
new  era  in  political  history:  when  all  European  states  were,  if 
one  may  so  speak,  conglomerated :  so  that  each  holding  a 
determinate  station,  the  operations  of  one  are  so  felt  by  all,  as 
to  influence  their  councils,  and  regulate  their  measures.  It 
was  in  his  reign,  says  Dr.  Robertson,  writing  nearly  a  century 
ago,  "  that  the  difierent  kingdoms  of  Europe,  which  in  former 
times  seemed  frequently  to  act  as  if  they  had  been  single 
and  disjointed,  became  so  thoroughly  acquainted,  and  so 
intimately  connected  with  each  other,  as  to  form  one  great 
political  system,  in  which  each  took  a  station  wherein  it  has 
remained  since  that  time,  with  less  variation  than  could  have 
been  expected,  after  the  events  of  two  active  centuries." — But 
for  the  assistance  of  Professor  Smyth,  it  would  have  been 
difficult  to  afford  the  student  any  adequate  assistance,  through 
the  complicated  mazes  of  European  history,  during  three 
centuries  which  have  elapsed  between  a.  d.  1558  and  a.  d. 
1858.  Down  to  the  year  of  American  Independence,  a.  d. 
1783,  the  student  will  follow  the  leading  of  the  accomplished 
Professor. 

With  the  year  1789,  the  inauguration  of  the  French 
Eevolution,  commences  Sir  Archibald  Alison's  "History  qf 
Europe"  from  that  period,  to  the  Restoration  of  the  Bourbons 
in  1815  :  undoubtedly  one  of  the  most  important  additions 
to  historical  literature,  seen  for  many  years.  In  style,  per- 
haps, somewhat  too  diffuse,  it  nevertheless  constitutes  a  vast 
storehouse  of  authentic  facts,  during  the  dazzling  and  terri- 
ble quarter  of  a  century  to  which  it  relates.     To  exemplary 
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candour,  consideration,  and  anxiety  to  secure  accuracy,  the 
writer  adds  sustained  and  vivid  descriptive  power  of  a  high 
order.  Of  this  now  standard  work,  three  different  kinds 
of  editions  are  printed :  a  library  edition,  with  portraits,  in 
fourteen  large  octavo  volumes ;  one  at  about  half  the  price,  in 
twenty  crown  octavo  volumes  ;  and  a  third,  in  twelve  small 
volumes,  closely  printed,  at  little  more  than  a  quarter  of 
the  price  charged  for  the  library  edition.  If  even  this  last 
should  be  deemed  by  the  student  too  extensive,  a  masterly 
' '  Epitome  "  of  the  whole  history,  in  one  moderate  post  octavo 
volume,  has  been  published,  at  a  very  reasonable  price.  Sir 
Archibald  Alison  has  been  for  several  years  engaged  on  a 
continuation  of  his  History,  from  the  year  1815  to  1852,  and 
has  already  published  seven  volumes,  bringing  the  reader 
down  to  the  year  1848,  the  eighth,  and  final  one,  being  on 
the  eve  of  appearance. 

By  the  time,  however,  that  the  student  shall  have  advanced 
thus  far, — though  even  by  the  aid,  alone,  of  the  compendia 
above  presented  to  his  notice, — he  may  reasonably  be  sup- 
posed capable  of  selecting  his  own  course  of  historical  read- 
ing, as  opportunity .  and  inclination  may  prompt.  He  is 
recommended,  however,  not  to  lose  sight  of  Lord  Wood- 
houselee's  Universal  History,  but  to  expand  his  studies,  with 
method  and  moderation  ;  preserving,  by  repeated  reference 
and  perusal,  a  due  connection  between  the  parts,  and  the 
whole,  of  universal  history. 


It  may  be,  that  for  various  reasons,  the  law  student  feels 
disposed  to  reduce  his  historical  studies,  to  the  very  nar- 
rowest compass.  In  that  event,  three  small  volumes  may 
be  recommended  to  him,  one  of  which  has  been  already 
mentioned:  (1.)  KeigMley's  Outlines  of  Histori/.  (2.)  A 
Manual  of  Ancient  History/,  from  the  remotest  times  to 
the  overthrow  of  the  Western  Empire  in  a.  d.  47G,  by  Dr. 
Schmitz,  published  in  1855  ;  a  work  of  great  merit,  well 
arranged,  comprehensive,  vigorously  written,  and  founded  on 
the  latest  state  of  knowledge.  (3.)  The  Student's  Manual 
of  Modern  History,  by  Dr.  W.  C.  Taylor,  of  which  a  sixth 


Ethnology.  157 

edition  appeared  in  the  year  1856,  with  a. supplementary 
chapter  bringing  down  the  history  to  the  close  of  the  Eus- 
siari  war,  by  the  Treaty  of  Peace  signed  at  Paris  on  the  30th 
of  March,  1856.1 

Before  quitting  this  subject  allusion  may  be  made  to 
Ethnology,  as  well  worthy  of  the  systematic  culture  which 
it  is  receiving,  and  consequently  of  the  attention  of  an  en- 
lightened historical  student.  This  science,  for  it  has  become 
such,  has  for  its  object  to  investigate  the  localisation,  affini- 
ties, and  distinctive  qualities,  of  the  various  races  of  men: 
and  it  has  been  well  said''  to  be  a  circumstance  rather  satis- 
factory than  singular,  that  the  observations  made,  and  facts 
collected,  with  true  philosophic  indijSercnce  to  the  conclu- 
sions to  which  they  might  tend,  all  lead  to  the  belief,  that 
mankind  have  sprung  from  one  original  pair.  At  this  con- 
clusion, on  grounds  merely  philosophical,  Cuvier  and  Hum- 
boldt have  both  ari-ived :  and  it  may  be  regarded  as  satis- 
factory, as  re-assuring  some  very  worthy  people  who  discoun- 
tenance philosophical  investigations,  because  they  entertain 
narrow-minded  apprehensions  that  Revelation  will  not  be 
able  to  take  care  of  itself.* 

It  may  have  been  observed,  that  little  or  no  mention  has 
hitherto  been  made  of  English  history,  except,  of  course,  so 
far  as  it  forms  part  of  a  course  of  general  history.-  It  is  a 
subject,  howevei;,  of  such  special  importance  to  a  law  student, 
that  it  has  been  reserved  for  a  separate  chapter. 

Having  obtained  a  knowledge  of  the  Facts  of  history, 
the  next  object  should  be  to  deduce  from  them  those  great 
lessons  of  practical  wisdom,  for  which  alone  all  authentic 
history,  however  entertaining,  is  •really  valuable.  Hence 
the  study  of  Political  Philosophy. 

In  his  eloquent  Prefaratory  Discourse  "  On  the  Objects, 

1  An  instance  of  too  -easy  aoquiesoenoe  in  generally  received  historical  facts, 
may  be  seen,  however,  in  Dr.  Cook's  implicit  adoption  of  the  now  universally 
exploded  error,  as  to  the  oblivion  of  the  civil  law,  till  resuscitated  by  the 
alleged  discovery -of  a  copy  of  the  Pandects  at  Amalfi,  in  the  12th  century. 
Vide  post. 

2  "  Quarterly  Eeview,"  vol.  Ixxxiv,  p.  411. 

3  Id.  ib.  It  may  be  added,  that  the  kindred  science  of  philology  points  to 
the  same  result. 
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Pleasures,  and  Advantages  of  Political  Science,"  forming  the 
Introduction  to  his  "Political  Philosophy,"  Lord  Brougham 
justly  observes  that  the  better  and  more  correct  division  of 
the  whole  of  Moral  Philosophy  is,  to  consider  it  in  two  points 
of  view  :  as  it  treats  of  man  in  his  individual  capacity  ;  and 
of  man  as  a  member  of  society.  The  former  may  be  properly 
called  Moral  or  Ethical,  and  the  latter,  Political  Philosophy. 
It  is  with  this  latter  that  the  student  is  now  concerned :  and 
he  may  regard  it  under  a  two-fold  aspect, — Domestic  Policy; 
and  Foreign,  or  International  Policy.  The  former  comprises 
the  nature  of  our  own  domestic  arrangements,  as  a  State ; 
the  latter,  the  intercourse  of  different  States ;  their  practical 
relations;  the  principles  regulating  their  demeanour  towards 
one'another.  Domestic  policy  is  concerned  with  the  science 
of  Government.  The  different  forms  of  Government;  the 
distribution,  in  each  state,  of  the  power  by  which  its  people 
are  ruled ;  the  arrangements  resulting  from  these  diversities ; 
their  influence  on  the  security,  improvement,  comfort,  and 
happiness  of  the  people  in  each ;  these  are  the  facts,  from 
which  must  be  drawn  the  principles,  constituting  the  science 
of  Government.  This  science  of  Government,  forming  the 
first  great  subdivision  of  Domestic  Policy,  comprehends, 
first,  the  principles  relating  to  the  establishment  of  all 
government,  generally,  and  on  which  depend  the  establish- 
ment of  the  social  relation, — the  formation  of  any  connection 
between  the  ruler  and  the  people  :  secondly,  the  principles 
relating  to  the  distribution  of  power  in  different  states  ;  in 
other  words,  the  different  constitutions,  or  forms  of  govern- 
ment, in  different  countries. 

The  other  great  subdivision  of  Domestic  Polity,  equally 
important  with  the  former,  and  intimately  connected,  yet 
easily  distinguishable  from  it,  is  Economics,  or  Political 
Economy  ;  relating  to  the  management  of  a  nation's  domes- 
tic affairs,  as  private  economy  to  the  affairs  of  a  family. 
Political  Economy,  therefore,  relates  to  the  wealth,  the 
population,  and  the  education  of  the  people,  and  the  conduct 
of  the  Government  in  respect  of  these  particulars.  The 
accumulation  and  distribution  of  wealth,  in  all  its  branches  ; 
including  domestic,  colonial,  and  foreign   commerce ;  the 
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principles  regulating  the  maintenance,  increase,  or  diminu- 
tion of  population ;  the  religious  and  civil  education  of  the 
people ;  the  provisions  for  securing  the  due  administration 
of  justice  and,  as  subservient  to  these,  the  maintenance  of 
police  ;  the  measures  required  for  supporting  the  public  ex- 
penditure; that  is,  the  financial  system;  the  precautions 
necessary  for  the  public  defence  ;  that  is,  the  military  sys- 
tem ;  and  generally  all  institutions,  the  objects  of  which  are 
of  a  public  nature :  all  these  fall  within  the  province  of 
Political  Economy. 

The  other  main  branch  of  Political  Philosophy  considers 
nations  as  individuals,  forming  a  portion  of  a  larger  com- 
munity— a.  community  of  nations — the  whole  Family  of 
Man  ;  and  treats  of  the  principles  which  ought  to  govern 
them  in  mutal  intercourse.  The  views  which  form  the 
foundation  of  Foreign  or  International  Policy,  are  evidently, 
from  their  nature,  a  refinement  introduced  in  a  late  period  of 
society  :  because  these  views  assume  that  communities,  each  of 
which  is  supreme,  and  can  have  no  superior  on  earth,  are 
■willing  to  regard  themselves  as  subject  to  certain  rules  in  their, 
intercourse  with  other  nations  :  rules  which  no  common  chief 
can  enforce,  but  the  observance  of  which  is  rendered  expedient 
by  the  interests  of  all,  and  which  are  therefore  regarded  as 
.  binding.  These  rules  are  those  of  either  sound  policy,  or  jus- 
tice :  a  distinction  suggesting  two  subdivisions  of  this  second 
branch  of  Political  Philosophy.  First,  Foreign  Policy  : 
consisting  of  the  principles  which  should  guide  nations  in 
their  mutual  intercourse  in  peace  and  war  :  in  the  negotiation 
of  treaties ;  the  formation  of  alliances,  offensive  and  defen- 
sive ;  the  combination  of  weak  states  to  resist  stronger  ones  ; 
the  precautions  necessary  to  prevent  a  too  great  acquisition 
of  strength  by  any  one  state,  to  the  derangement  of  what  is 
called,  the  balance  of  power.  Secondly,  The  law  of  nations, 
or  international  law,  treats  of  the  eights  of  nations,  admitted 
to  belong  to  each,  in  peace  and  war,  by  common  consent, 
because  the  common  interests  of  humanity,  the  prevention 
of  war,  and  the  mitigation  of  its  evils  demjand  such  general 
understanding  and  consent.  The  true  description  of  this 
law  is,  that  it  forms  the  code  by  which  the  great  community 
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of  nations  are,  or  ought  to  be,  governed,  in  their  conduct  to 
one  another,  as  Municipal  Law  is  the  code  by  which  the  in- 
dividual members  of  any  particular  community  are  governed 
in  their  intercourse  with  one  another.^ 

"  The  knowledge  of  political  science,  which  teaches  the 
people  their  true  interests,  can  alone  rescue  them  from 
the  error  of  ages ;  restore  public  virtue  to  the  pedestal 
which  successful  vice  has  so  long  usurped,  and  secure  on  a 
lasting  foundation  the  peace  and  the  happiness  of  the  world." 
With  this  sentence,  the  noble  writer  concludes  his  Prelimi- 
nary Dissertation;  several  passages  at  the  commencement 
of  it  decisively  indicating,  that  he  by  no  means  intended  to 
place  the  cultivation  of  political  science  before,  or  on  a  level 
with,  what  is  of  infinitely  higher  and  eternal  moment,  the 
cultivation  by  a  people  of  religion  and  virtue. 

The  following  excellent  observation  occurs  towards  the 
middle  of  the  same  dissertation  :  "How  nearly  does  the  ad- 
vantage resulting  from  the  examination  of  foreign  constitu- 
tions, resemble  the  benefits  derived  to  human  physiology, 
from  studying  the  anatomy  of  the  lower  animals  1  This 
branch  of  political  science  may.  be  justly  tei-med,  the  com- 
parative Anatomy  of  Government :  and,— if  studied  with  a 
constant  regard  to  general  principles  of  policy,  their  illus- 
tration from  the  structure  and  functions  of  various  systems 
of  polity,  and  the  modifications  they  undergo  by  the  diver- 
sities of  each, — this  science  is  calculated  to  throw  useful 
light  on  the  grand  subject  of  Political  Philosophy,  and  lend 
us  valuable  improvement  to  the  knowledge  of  our  own  sys- 
tem, exactly  as  the  comparative  anatomy  of  the  body  extends 
our  knowledge  of  physiology,  and  improves  our  acquaintance 
with  the  human  frame. "^ 

The  foregoing  considerations  point  out  so  clearly  the  in- 
timate and  essential  relation  between  History  and  political 
philosophy,  — that  in  fact,  between  means,  and  end — as  to 


1  "It  is  a  very  common  error,"  says  Lord  Brougham,  "to  confound  with 
this  branch  of  law  many  of  the  general  principles  of  jurisprudence  applicable 
to  aU  nations,  and  to  term  them  a  portion  of  the  Law  of  Ifations." — "Pol. 
Phil.'  vol.  i.  pp.  10, 11. 

'i  "Pol.  Phil.,"  vol.  i.,  p.  14. 
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render  superfluous  auy  exhortation  to  study  the  latter.  The 
importance  of  authentic  history,  and  of  an  accurate  and 
extensive  knowledge  of  its  true  import  and  significance,  are 
now  self-evident :  and  all  that  can  be  necessary,  is  to  point 
out  briefly  the  quarters  where  the  required  information  on 
the  latter  topics,  may  be  obtained. 

The  most  elementary  account  of  political  philosophy,  is 
the  well. known  Sixth  Book  of  Paley's  Moral  and  Political 
Philosophy,  entitled  '^Elements  of  Political  Knowledge,"  in 
twelve  Chapters.  His  treatment  of  the  subject  cannot  be 
regarded,  especially  in  our  day,  as  scientific  or  systematic, 
or  as  anything  more  than  a  kind  of  appendix  to  the  Moral 
Philosophy.  He  gives  only  the  principles  of  government, 
in  their  most  general  form,  making  uo  application  of  them 
to  any  other  constitution  than  our  own,  and  deriving  no  illus- 
tration of  them  from  the  constitutions  of  other  countries. 

The  student  may  be  referred  to  seven  of  Mr.  Hume's 
"  Essays  " — the  third  to  the  ninth  iiiclusive,"viz.,  "  That  poli- 
tics may  be  reduced  to  a  science  ;  On  the  just  principles  of 
Government ;  On  the  origin  of  Government ;  On  the  Inde- 
pendency of  Parliament  ;  "Whether  the  British  Government 
inclines  more  to  Absolute  Monarchy,  or  a  Republic  ;  Of 
Parties  in  General ;  Of  the  Parties  of  Great  Britian."^ 

The  last  Chapter  of  the  Fourth,  and  the  whole  of  the 
Fifth  and  Sixth  Books  of  Dr.  Whewell's  "  Elements  of 
Morality,  including  Polity,"  are  devoted  to  Political  Philo- 
sophy, which  is  treated  elaborately  and  systematically.  He 
opposes  many  of  the  views  advanced  by  Dr.  Paley  in  his 
Sixth  Book,  as  well  as  in  important  portions  of  the  preced- 
ing Books,  devoted  to  the  consideration  of  moral  philosophy. 

In  the  Sixth  of  Mr.  Austin's  Lectures,  published  under 
the  title  of  "  The  Province  of  Jurisprudence  Determined  " 
— will  be  found  (pp.  197-391)  one  of  the  most  masterly 
analytical  disquisitions  in  the  English  language,  on  the  sub- 
ject of  "  SovBEEiGNTY,"  the  Correlative  cxprcssion  "Sub- 
jection," and  the  inseparably  connected  expression  "Inbe- 

1  Attention  is  called  to  the  Ifotes  appended  by  Mr.  Hume  to  the  text  of  the 
above  Essays. 

11 
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PENDENT  POLITICAL  SOCIETY."  He  stroDgly  opposes  the 
hypothesis  of  an  original  contract,  and  implicitly  adopts  the 
Principle  of  Utility,  which  must  be  carefully  borne  in  mind 
by  the  student :  who  will  find  in  Dr.  Whewell,  its  most 
powerful  opponent. 

Lastly  ;  The  Treatise  of  Lord  Brougham,  entitled  "  Polit- 
ical Philosophy  "  is  in  three  octavo  volumes.  It  is  devoted 
to  the  first  great  branch  of  Political  Philosophy,  and  by  far  the 
•most  important,^  the  Theory — the  Structure — of  Gov- 
ernment, and  its  application  to  the  constitutions  which  have 
been,  at  any  time,  framed  by  human  skill,  for  the  direction 
of  human  affairs.  It  minutely  considers  all  the  great  prin- 
ciples whichhave  guided  men's  conduct,  in  the  systems  of 
polity  founded  by  them,  at  any  period,  in  the  history  of  the 
world  ;  weighing  the  merits  and  faults,  in  much  detail,  of 
between  forty  and  fifty  forms  of ,  government,  in  ancient  and 
modern  times.  "  They  who  have  most  profoundly  studied," 
he  says,  "the  principle^  of  Government,  who  have  most 
learnedly  examined  its  records  in  the  history  of  human 
policy,  and  whose  knowledge  of  existing  institutions  in  for- 
eign countries  is  most  extensive,  will  be  the  most  candid 
judges  of  my  labours,  because  they  are  best  able  to  understand 
the  great  difficulties  of  such  an  enterprise.^  Such  a  work, 
from  one  of  this  distinguished  person's  knowledge,  experi- 
ence of  public  affairs,  and  practised  intellectual  power,  can- 
not but  be  regarded  as  of  great  public  interest  and  impor- 
tance. Though  he  by  no  means  disguises  the  inclination  of 
his  own  political  opinions,  he  certainly  is  entitled  to  the 
eredit  which  he  claims,  of  having  eschewed  party  bias.*  It 
is  a  work,  however,  to  be  read  with  caution.  There  are 
portions  of  it,  to  which  Lord  Brougham  himself  would  now 
scarcely  give  the  sanction  of  his  authority.'' 

Thus  far  concerning  the  structure  of  Government.  Its  func- 


1  Vol.  iii.  p.  404.  2  "Pol.  Phil.,"  vol.  ui.,  p.  404.  3  id.  p.  405. 

i  An  elaborate  examination  of  this  work  may  he  seen  in  the  "  Bdinbm-gh 
Eeview  "  for  January,  1845  (vol.  pp,  Ixxxi,  1-46).  The  writer  of  the  article  is 
familiar  with  his  subject,  and  differs  from  Lord  Brougham  in  several  impor- 
tant particulars,  Possibly  the  reader  may  himself  differ  as  much  from  the 
reviewer. 
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tions  are  discussed  under  the  head  of  Political  Economy. 
"  Of  statesmen  and  legislators,"  says  Professor  Smyth,  "  His- 
tory and  Political  Economy  are  the  professional  studies,  and 
are  never  to  cease."  In  one  of  his  "  Introductory  Lectures 
on  Political  Economy,"  Archbishop  "Whately  speaks  thus, 
while  discussing  the  question  "  whether  Political  Economy 
is  to  be  regarded  as  a  part  of  general  education  ?" 

"  The  most  difficult  questions  in  Political  Economy  are 
every  day  discussed  with  the  most  unhesitating  confidence, 
not  merely  by  empty  pretenders  to  science — for  that  takes 
place,  and  must  be  expected,  in  all  subjects — but  by  persons 
not  only  ignorant,  but  professedly  ignorant,  and  designing 
to  remain  so,  of  the  whole  subject ;  neither  having,  nor 
pretending  to  have,  nor  wishing  for,  any  fixed  principles  by 
which  to  regulate  their  judgment  on  each  point.  Questions 
....  belonging  to  political  economy,  many  of  them  among 
the  most  difficult,  and  in  which  there  is  the  greatest 
diversity  of  opinion,  are  debated  perpetually,  not  merely  at 
public  meetings,,  but  in  the  course  of  conversation ;  and 
decisions  of  them  boldly  pronounced,  by  many  who  utterly 
disclaim  having  turned  their  attention  to  Political  Economy." 
Leaving  these  remarks  to  be  considered  by  those  whom  they 
may  concern  ;  acknowledging  the  interest  and  importance 
of  the  subject  to  which  they  relate  ;  the  numerous  points 
at  which  they  touch  law,  and  the  administration  of  it ;  and" 
the  consequent  advantage,  if  not  necessity,  of  Lawyers, 
especially  those  aspiring  to  seats  in  the  legislature,  being 
acquainted  with  at  least  its  leading  doctrines ; — we  are  told 
the  disheartening  truth,  by  the  Archbishop,  that  whereas 
"  the  principal  terms  of  Political  Economy  are  only  seven, 
Value;  Wealth;  Labour;  Capital;  Rent:  Wages; 
Profits  ; — hardly  one  of  them  has  any  settled  invariable 
meaning,  and  their  ambiguities  are  perpetually  overlooked  !  "^ 

Of  the  many  works  on  Political  Economy,  with  the  names 
of  which  the  student  may  be  familiar,  only  two  will  be  here 
mentioned,  and  each  of  the  highest  order. 

(1).  Adam   Smith's   WeaUh  of  Nations:  of  which  Sir 


1  See  Whately's  "Logic,"  Append.  I.  pp.  230-239,  ed.  1855,  where  they 
are  given  at  length. 
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James  Mackintosh  has  declared  that  it  "  was  perhaps  the 
only  book  which  produced  an  immediate,  general,  and 
irrevocable  change  in  some  of  the  most  important  parts  of 
the  legislation  o£  civilised  states."'  Independently  of  all 
other  considerations,  the  thoughtful  law  student  will  find 
that  this  delightful  and  profoundly  instructive  work  reflects 
light  on  many  important  portions  of  English  history  and 
law.  .  Mr.  M'CuUoch's  is  the  only  annotated  edition ;  and 
his  notes  and  Supplementary  Dissertations  greatly  enhance 
the  value  of  the  work." 

(2).  Elements  of  Political  Economy,  with  some  of  their 
Applications  to  Social  Philosophy,  by  John  Stuart  Mill,  in 
two"  volumes,  octavo,  Of  which  a  second  edition  was  pub- 
lished recently,  at  once  took,  and  retains,  a  very  high  posi- 
tion, if  not  the  highest,  among  those  of  modern  writers  on 
Political  Economy,  as  an  elaborate  and  strictly  systematic 
investigation  of  its  principles.  It  is  divided  into  five  Books  : 
treating  of  (I.)  Production ;  (II.)  Distribution ;  (III.) 
Exchange ;  (IV.)  Influence  of  the  Progress  of  Society  on 
Production  and  Distribution ;  (V.)  Of  the  Influence  of 
Government.  "  No  existing  Treatise  on  Political  Economy," 
he  says,  "  contains  the  latest  improvements  on  the  theory 
of  the  subject.  Many  new  ideas,  and  applications  of  ideas, 
have  been  elicited  by  the  discussions  of  the  last  few  years ; 
'and  there  seems  reason  that  the  field  of  Political  Economy 
should  be  resurveyed,  in  its  whole  extent,  if  only  for  the 
purpose  of  incorporating  the  results  of  these  speculations, 
and  bringing  them  into  harmony  with  the  principles  pre- 
viously laid  down  by  the  be.st  thinkers 

Political  Economy,"  he  continues,  after  paying  homage  to 


1  "Encyc.  Brit."  p.  358,  (7th  ed.) 

2  Mr.  M'CttUoch'a  "  Piinoiples  of  Political  Boonomy, .  -with  some  enquiries 
respepting  their  AppKoation,  and  a  Sketch  of  the  Rise  and  Progress  of  the 
Science,"  (1  vol.  8vo.  4th  ed.  (1849),  is  also  a  work  of  great  reputation,  as 
a  standard  treatise,  A  second  work  of  his,  entitled  "  The  Literature  of  Polit- 
ical Economy"  (1845),  Consists  of  a  critical  account  of  all  the  works  which 
from  time  to  time  have  contributed  towards  the  formation  of  that  science ; 
and  a  thu-d  consists  of  "Treatises  and  Essays  on  subjects  ooimected  with 
Boonomical  Policy;  with  biographical  sketches  of  Quesnay,  Adam  Smith  and 
Eicai-do."     (1  vol.  8vo.  '  1853.) 
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Adam  Smith,  "  properly  so  called,  has  grown  up  almost  from 
infancy,  since  his  time  ;  and  the '  philosophy  of  society  has 
advanced  many  steps  beyond  the  point  at  which  he  left  it. 
No  attempt,  however,  has  be6n  made  to  combine  his  prac- 
tical mode  of  treating  his  subject,  with  the  increased 
knowledge  since  obtained  of  its  theory ;  or  to  exhibit  the 
economical  phenomena  of  society,  in  the  -relation  in  which 
they  stand  to  the  best  social  ideas  of  the  time,  as  he  did 
with  such  admirable  success  in  reference  to  the  philosophy 
of  his  country.  Such  is  the  idea  which  the  writer  of  the 
present  work  has  kept  before  him."  How  far  this  powerful 
reasoner  may  be  deemed,  by  those  competent  to  form  an 
opinion,  to  have  established  a  sound  system  of  political 
economy,  in  conformity  with  his  own  expressive  views,  this 
is  not  the  occasion  for  saying :  nor  is  it  desired  that  any 
thing  in  the  foregoing  pages,  should  be  construed  into  an 
adoption  of  all  his  opinions.  Before  quitting  this  topic,  the 
student  is  presented  with  some  enlightened  observations  by 
Dr.  Arnold,  worthy  of  great  attention.'^  Speaking  of  those 
who  may  be  disposed  to  look  on  the  institutions  and  laws 
affecting  the  acquisition  and  distribution  of  property,  "  as 
regarding  only  the  lowest  part  of  a  state's  external  life,"  he 
says  : 

"  No  man  who  thinks  seriously  about  it,  can  doubt  the 
vast  moral  importance  of  institutions  and  laws  relating  to 
property.  It  has  been  said  that  the  possession  of  property 
implies  education;  that  is,  that  it  calls  forth  and  exercises  so 
many  valuable  qualities, — forethought,  love  of  order,  justice, 
beneficence,  and  wisdom  in  the  use  of  power, — that  he  who 
possesses  it,  cannot  live  in  the  extreme  of  ignorance  or 
brutality  :  he  has  learnt,  unavoidablyi  some  of  the  higher 
lessons  of  humanity.  It  is,  at  least,  certain,  that  the  utter 
want  of  property  offers  obstacles  to  the  moral  and  intellec- 
tual education  of  persons  labouring  under  it,  such  as  no 
book  teaching  can,  in  ordinary  circumstances,  overcome. 
Laws,  therefore,  which  affect  directly,  or  indirectly,  the  dis- 

1  "  Lectures  on  History."    Inaugural  Lesture,  pp.  18-20  (4tli  ed.) 
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tribution  of  property,  affect  also  a  nation's  internal  life,  very 
deeply, 

"It  is  not  a  matter  of  indifference,  whether  the  laws  of 
inheritance  direct  the  equal  distribution  of  a  man's  property 
among  all  his  children,  or  whether  they  establish  a  right  of 
primogeniture  ; — whether  they  fix  the  principles  of  succes- 
sion independently  of  successors,  independently  of  individual 
discretion  ;  or  whether  they  leave  a  man  the  power  of  dis- 
posing of  his  property  by  will,  according  to  his  own  pleasure. 
Nor,  again,  is  it  indifferent  whether  the  law  favours  the 
stability  of  property,  or  its  rapid  circulation  ;  whether  it 
encourages,  entails,  or  forbids  them  ;  whether  it  determines 
that  land  held  in  mortmain  is  an  advantage,  or  an  evil.  I 
might  allude  to  the  importance  of  commercial  laws,  whether 
for  good,  or  for  evil ;  and  to  that  fruitful  source  of  political 
disputes,  in  modern  times,  the  amount  and  character  of  a 
country's  taxation.  It  is  enough,  however,  to  have  noticed 
these  points,  in  order  to  show,  that  economical  questions,  or 
such  as  relate  to  wealth,  or  property,  demand  the  careful 
attention  of  the  historian,  inasmuch  as  they  influence  most 
powerfully  a  nation's  moral  and  political  condition  :  that  is, 
in  the  highest  sense  of  the  word,  its  welfare,  or  misery." 
Surely,  also,  these  questions  concern  the  lawyer ;  and  a 
knowledge  of  them,  though  of  a  general  nature  only,  will 
infuse  life-blood  into  law  studies,  and  cast  light  oh  even  the 
obscurest  practice  of  the  law. 

Take,  for  instance,  the  subject  of  Tender.  Your  mere  jog- 
trot lawyer  regards  it,  as  involving  only  dry  technical  ques- 
tions of  pleading  and  evidence — How,  how  much,  to  whom, 
when,  where  "a  tender " should  be  made,  how  it  ought  to 
be  pleaded,  and  proved  :-^but  one  who,  also  knowing  his 
profession,  has  a  very  little  insight  into  political  economy, 
sees,  in  the  various  statutes  regulating  the  amount  of  tender, 
interesting  evidence  of  the  difficulties  with  which  the  legisla- 
ture has  had,  from  time  to  time  to  contend,  in  adjusting  the 
proportions  between  the  respective  values  of  gold  and  silver, 
for  the  purposes  of  the  currency.  Observe,  again,  how  often 
our  courts  are  occupied  with  questions  as  to  what  is,  or  is 
not,  inconsistent  with  "public  policy  :  "  of  which  a  highly 
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instructive  instance  is  afforded  by  the  recent  case  of  Hilton 
V.  Eckersley.^  The  sole  point  in  this  case  was  one  purely 
of  political  economj^  arising  out  of  the  Combination  Laws. 
Some  Lancashire  millowners  entered  into  a  counter-combi- 
nation against  their  men  (who  had  combined  to  force  their 
masters  to  yield  to  certain  terms),  not  to  open  their  mills  for 
twelve  months,  except  on  terms  agreed  to  by  the  majority  of 
such  millowners.  Whether  this  agreement  of  the  masters 
was  valid,  was  thesubject  of  elaborate  discussions  in  the  Court 
of  Queen's  Bench,  and  the  Court  of  Error,  which  might  have 
been  imagined  the  two  Houses  of  Parliament  I  "  I  enter  on 
such  considerations,"  said  Lord  Campbell,  in  delivering  his 
judgment,  "  with  much  reluctance  and  apprehension,  when 
I  think  how  different  generations  of  judges,  and  different 
judges  of  the  same  generation,  have  differed  in  opinion  on 
questions  of  Political  Economy,  and  other  topics  connected 
with  the  adjudication  of  such  cases."  The  Court^  held  the 
agreement  void,  as  contrary  to  public  policy,'  in  restraint  of 
trade,  and  the  free  action  of  individuals :  and  the  judgment 
was  confirmed  unanimously  by  a  Court  of  Error.*  Compare 
this  decision,  and.  the  enlightened  principles  on  which  the 
discussion  was  conducted,  with  the  state  of  things  existing 
formerly,  in  the  legislature  and  on  the  Bench,  as  evidenced 
by  the  following  passage  in  Lord  Coke's  Third  Institute. 
Speaking  of  such  "  new  manufacture  as  deserves  a  privilege," 
he  proceeds  :  "  There  was' a  new  invention  found  out  hereto- 
fore, that  bonnets  and  caps  might  be  thickened  iu  a  fulling- 
mill,  by  which  means  more  might  be  thickened  and  fulled  in 
one  day,  than  by  the  labours  of  fourscore  men,  who  got  their 
livings  by  it ': — It  was  ordained,  that  bonnets  and  caps  should 
be  thickened  and  fulled  by  the  strength  of  men,  and  not  in  a 
fulling-mill :  for  it  was  holden  inconvenient  to  turn  so  many 
labouring  men  to  idleness." 

1  24  Law  Journal,  Q.  B.,  W.  S.  352.    See  also  the  case  of  Egerton  v.  JBrownr 
low,  23,  Law  Journal,  Ohano.  348. 

2  Dissentlente  Brie,  J. 

3  See  these  words  commented  upon  hy  Mr.  Justice  Cresswell,  in  Egerton  v. 
Brownloio,  23  Law  Journal,  Chanc.  358. 

*  23  Law  Journal,  Q.  B.  199. 
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Eecurrence,  for  a  moment,  to  the  moral  aspect  of  politi- 
cal economy,  may  suggest  the  subject  of  moral  or  ethical 
PHILOSOPHY.  The  word  "Ethics,"  is  used  to  designate  the 
rules  and  principles  regulating  moi-al  conduct :  and  fixed  and 
sound  principles  of  morality  are  of  incalculable  importance, 
of  inestimable  value.  "  When  the  obligations  of  Morality 
are  taught,"  says  our  great  moralist,  Dr.  Johnson,  "  let  the 
sanctions  of  Christianity  never  be  forgotten  ;  by  which  it  will 
be  shown  that  they  give  strength  and  lustre  to  each  other  : 
Eeligion  will  appear  to  be  the  voice  of  reason,  and  morality 
will  be  the  will  of  God."  We  must  be  ever  on  our  guard 
against  making  systematic  morality,  a  matter  of  the  head, 
rather  than  of  the  heart.  Our  duty  to  God,  and  to  manr 
requh'es  the  heart  and  the  head  to  concur  in  action  :  but  the 
heart  must  be  softened,  and  the  head  enlightened,  by  Chris- 
tianity, without  which  there  can  be  no  sound  morality.  In 
religion  alone,  is  true  philosophy  to  be  found — the  philoso- 
phy which  contemplates  man  in  all  his  relations,  and  in  his 
whole  nature,  which  is  founded  upon  a  knowledge  of  that 
nature,  and  derived  from  Him  who  is  the  Beginning,  and 
th«  End.i 

Speculative  writers  on  morality,  are  as  much  at  variance 
with  one  another,  as  writers  on  political  economy.  With- 
out setting  the  student  adrift  on  the  cheerless  sea  of  abstract 
morality,  and  earnestly  exhorting  him  to  hold  fast,  living 
and  dying,  by  the  Bible  ;  only  two  works  will  be  here  sug- 
gested on  the  subject  under  consideration  ;  Bishop  Butler's 
Fifteen  Sermons  at  the  EoUs  ;  and  Dr.  Whewell's  Memento 
of  Moi-ality,'-  which  are  founded  on  them,  and  consistently 
carry  out  their  principles.  This  system  of  moralitj'  is  essen- 
tially Christian,  and  its  fundamental  doctrine  is,  the  existence 
of  a  CONSCIENCE  implanted  in  man  :  that  faculty  of  approv- 
ing or  disapproving,  which  constitutes  the  bond  of  union 
between  Eeligion  and  Morality.-^     It  is^the  Eeason,  employed 


1  Southey.    "  Quarterly  Eeview,"  vol.  xxxvii.  p.  198. 

2  In  two  12mo.  volumes,  of  which  a  third  edition  was  published  in  1854. 

3  Sir  James  Mackintosh.  "  Second  Prel.  Diss.  Buoyo.  Brit."  p.  345.  "  Con- 
science," says  South,  "'is  a  Latin  word,  though  with  an  English  termination: 
and  according  to  the  very  notation  of  it,  imports  a  double  or  joint  knowledge : 
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about  questions  of  right  and  wrong,  accompanied  with  those 
sentiments  of  Approbation  and  Condemnation,  which,  by  the 
nature  of  man,  cling  inextricably  to  his  apprehension  of  right 
and  wroug.^  While  the  philosopher  acknowledges  its  origin 
to  be  altogether  inexplicable,  and  its  existence,  an  ultimate 
fact  in  mental  science,  the  Christian  has  the  light  of  Revela- 
tion for  his  guide ;  illuminating  the  inner  constitution  of 
man,  showing  it  adapted  to  his  condition  in  this  life,  as  a 
state  of  trial,  with  capabilities  and  responsibilities  in  respect 
of  a  future  and  eternal  existence.  It  needs  but  a  cursory 
observation  of  life,  to  be  made  sensible  that  man  has  not  been 
endowed  with  a  conscience,  without  at  the  same  time  being 
placed  in  a  theatre  which  afforded  the  most  abundant  scope, 
and  occasion,  for  its  exercise : — a  school  of  discipline  aljke 
arduous  and  unremitting,  to  which  the  great  Author  of  our 
being  has  introduced  us.  Along  with  the  moral  capacity 
with  which  He  has  endowed  us,  He  has  provided  a  richly 
furnished  gymnasium  for  its  exercises,  and  its  trials  :  where 
we  may  earn,  if  not  the  triumph  of  virtue,  at  least  some  deli- 
cious foretaste  of  that  full  and  final  blessedness,  for  which 
the  scholarship  of  human  life,  with  its  manifold  engagements 
and  duties,  is  so  obviously  fitted  to  prepare  us.^  Opposed 
to  this,  is  the  scheme  or  system  which  takes  "utility"  as 
the  foundation  of  morality,  wholly  superseding  Christianity. 
This  is  a  futile  and  perplexed  sort  of  mole-eyed  morality, 
"  making  mere  means  an  end,  and  that  end,  a  fancied  advan- 
tage limited  to  the  fleeting  moment  of  an  earthly  existence. 
"  The  simplicity  of  our  ancestors,"  says  the  celebrated 
Robert  Hall,  "nourished  by  the  sincere  milk  of  the  Word, 
rather  than  by  the  tenets  of  a  disputatious  philosophy,  was 
content  to  let  Morality  remain  on  the  firm  basis  of  the  dic- 
tates of  Conscience,  and  the  will  of  God.  They  considered 
virtue  as  something  ultimate, — as  bounding  the  mental  pros- 

to  wit,  one  of  a  Divine  law,  or  rule,  and  the  other,  of  a  man's  own  action :  and 
so,  is  properly,  the  application  of  a  general  law,  to  a  particular  instance  of 
practice." — "  Sermons,"  vol.  ii.  Sermon  12.  And  see  Trench  on  the  Study  of 
Words,  195  (5th  ed.) 

1  WheweU,  ''Lect.  on  Systematic  Morality,"  Lect.  vi.  p.  144. 

2  Dr.  Chalmers,  "  Bridgewater  Treatise,"  chapter  iv.,  On  the  General  Adap- 
tation of  Watnre  to  the  Moral  Constitution  of  Man. 
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pect.  They  never  supposed  that  there  was  anything  to  which 
it  stood  merely  in  the  relation  of  a  Means ;  or  that,  within 
the  narrow  compass  of  this  momentary  state,  anything 
great  enough  could  be  found  to  be  its  end,  or  object.  It 
never  occurred  to  them,  that  that  religion  which  professes 
to  render  us  superior  to  the  world,  is  in  reality  nothing 
more  than  an  instrument  to  procure  the  temporal,  the  physi- 
cal, good  of  society.  In  their  view  it  had  a  nobler  distinc- 
tion. It  looked  forward  to  Eternity  ;  and  if  ever  they 
appear  to  have  assigned  it  any  end  or  object  beyond  itself, 
it  was,  an  union  with  its  Author,  in  the  'perpetual  fruition 
of  God.i 

Far,  then,  be  it  from  one  studying  the  laws  of  a  Christian 
State,  to  undervalue,  or  even  feel  lukewarm  concerning,  the 
Morality  which  is  placed  upon  a  right  basis,— that  of  Re- 
vealed Truth  ;  its  precepts  and  principles  regulating  all  the 
relations  and  transactions  of  life.  Everything,  indeed,  that 
we  see  in  society,  is  a  natural  consequence  of  disobedience 
to  the  first  law,  which  commands  the  love  of  God :  for  as 
that  law  is  the  foundation  of  the  second,  which  commands 
men  to  fove  each  other,  man  could  not  violate  the  first,  with- 
out falling,  at  the  same  time  hito  a  condition  which  made  him 
break  the  second  also,  and  consequently  disturb  society.^ 
Fi  om  the  divine  precept  to  love  God,  and  our  neighbour  as 
ourself,  may  be  deduced  the  whole  of  jurisprudence  :*  which 
of  itself  demonstrates  the  necessarily  intimate  relations  be- 
tween Ethics,  and  Jurisprudence.  It  has,  however,  been 
acutely  remarked  by  Sir  James  Mackintosh,*  that  injury  has 
been  suffered  by  ethics,  from  its  close  affinity  to  jurispru- 
dence.'^ The  object  of  Law,  is  the  prevention  of  actions 
injurious  to  the  community  :  considering  the  disposition 
from  which  they  flow,  only  indirectly,  in  order  to  ascertain 
the  likelihood  of  their  recurrence,  and  thus  determine  the 
necessity,  and  the  means,  of  preventing  them.  The  direct 
object  of  Ethics,  is  only  mental  disposition :    considering 

1  Sermon  on  the  Sentiments  proper  for  the  present  Crisis  (1803). 

2  Domat,  chap.  ix.  s.  1.  3  id,  chap.  i.  ss.  6;  7,  8. 
*  "  Second  Prelim.  Diss."  linoyc.  Brit.  vol.  i.  p.  383-4,  (7th  ed.) 
6  Id.  ib. 
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action  indirectly,  as  the  signs  by  which  such  dispositions  are 
manifested. 

Law  and  Ethics  are  necessarily  so  much  blended,  that  in 
many  intricate  combinations  the  distinction  becomes  obsc,ur«.^ 
Li  all  strong  cases  the  difference  is  evident.  Thus,  Law 
punishes  the  most  sincerely  repentant :  but  whenever  the 
soul  of  the  penitent  can  be  thought  to  be  thoroughly  puri- 
fied. Religion  and  Morality  receive  him  with  open  arms. 
Now,  those  whose  habitual  contemplation  is  directed  to  the 
rules  of  action,  are  likely  to  underrate  the  importance  of 
feeling  and  disposition.  This  is  an  error  of  very  unfortunate 
consequences  ;  since  the  far  greater  part  of  human  actions, 
flow  from  these  neglected  sources  ;  while  the  law  interposes 
only  in  cases  which  may  be  called  exceptions,  which  are  now 
rare,  and  ought  to  be  less  frequent. 

Without,  however,  pursuing  this  interesting  subject  fur- 
ther, it  is  right  to  remind  the  student  of  the  great  maxim 
of  the  Romans,  Interna  non  curat  praetor:  the  line  of  de- 
marcation between  ethics  and  law,  must  be  strictly  observed, 
and  internal  actions  not  made  the  objects  of  Law  ;  for  a  vio- 
lation of  this  fundamental  distinction,  would  be  attended 
with  the  most  serious  consequences.  A  door  would  be  opened 
at  once,  to  the  most  injurious  and  arbitrary  invasions  of  the 
.  rights  of  individuals,  by  the  ruling  power.  Wherever,  in 
short,  the  judicial  power  is  allowed  to  encroach  too  far  on 
the  widely  extended  domain  of  moral  duties,  it  is  in  danger 
of  becoming  inconsistent  and  unjust.^ — Descending  to  more 
practical  considerations,  but  bearing  in  mind  this  line  of  de- 
marcation, let  the  student  reflect,  for  a  moment,  on  the  vast 
class  of  cases  which  depend,  especially  in  the  administration 
of  criminal  law,  on  motive,  and  iMention  ;  and  what  is  the 
Avhole  system  of  Equity,  but  the  professed  and  direct  .appli- 
cation of  moral  principles  to  the  ordinary  transactions  of 
mankind  ?  Take  the  veiy  first  sentence  in  the  celebrated 
treatise  by  Lord  St.  Leonards,  on  The  Law  of  Vendors  and 
Purchasers  of  Estates :  "  Moral  writers  insist  that  a  vendor 

1  "  Second  Prelim.  Diss."  Enoyo.  Brit.  vol.  i.  p.  383-4,  (7th  ed.) 

2  Mackeldey,  "  Oompendium  of  Modern  Civil  Law)"  by  Kaufmann,  vol.  i. 
p.  123  (note). 
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is  bound,  in  faro  conscientzoe,  to  acquaint  a  purchaser  with 
the  defects  of  the  subject  of  the  contract."  "  Our  law,"  he 
significantly  adds,  "  does  not  entirely  coincide  with  this 
strict  precept  of  morality."  Here  we  are  suddenly  plunged 
into  the  depths  of  ethics  :  and  Lord  St.  Leonards  gently 
leads  us  into  the  opinions  of  the  great  authorities  on  such 
subjects,  from  Cicero,  Puffendorff,  and  Grotius,  to  Paley.^ 
Eeferring  the  student  to  the  discussion  of  these  topics  by 
Dr.  Whewell,  and  his  observations  on  the  distinction  between 
Jurisprudential  and  Moral  equity,"  the  topic  must  now  be 
dismissed,  till  it  can  be  more  fully  discussed  in  an  appropri- 
3,te  chapter. 

The  conterminous  province  of  Psychology,  Metaphysics, 
or  Mental  Philosophy — ^th at  relating  to  the  powers,  faculties, 
and  aifections  of  the  Mind — must  be  here  approached,  and 
quitted,  with  equal  haste.  What,  it  may  be  asked,  do  we 
now  really  know  of  that  strange  mysterious  thing,  the  human 
mind,  after  thousands  of  years'  ingenious  and  profound 
speculations,  of  philosophers?  Do  we  know  more  of  it  in 
the  nineteenth  century,  than  was  known  by  Aristotle  twenty- 
two  centuries  ago  ?  The  intellect  of  Newton,  La  Place,  or 
La  Grange,  says  Sir  John  Herschel,  may  stand*  in  fair  com- 
petition with  that  of  Archimedes,  Aristotle,  or  Plato. ^  The 
mind  of  man  having  not  degenerated,  has  been,  during  this 
vast  interval,  addressing  its  greatest  energies  to  the  subject, 
in  vain  I  Is  it  ordained  by  our  Maker  that  it  should  be  so? 
That,  while  physical  science  has  made  such  immense  pro- 
gress, the  nature  and  operations  of  mind  shall  for  ever  be 
shrouded  in  mystery  impenetrable,  and  that  we  shall  continue 
pleasing,  puzzling,  and  harassing  ourselves  in  vain,  till  the 
end  of  time  ?  Nevertheless,  the  law  student  is  apprised, 
that  knowledge  derived  from  even  these  dim  and  distant 
regions,  is  often  available  for  the  purposes  of  the  practical 
lawyer  ;  who  is  repeatedly  called  upon  to  deal,  as  a  matter 
of  specific  inquiry,  with  the  quality  of  a  particular  mind,  at 


1  "  Moral  and  Political  Philosophy,"  book  iii.  chap.  vii. 

2  "  Elements  of  Morality,"  book  ii.  chap.  xxii. 

3  "Kat.  Philosophy,"  chap.  iii. 
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a  given  period,  and  the  charadter  of  its  operations,  with 
reference,  for  instance,  to  the  disposition  of  property,  and 
responsibility  for  criminal  acts.  This  subject,  however,  will 
be  presently  more  properly  before  us,  when  mention  is  made 
of  Medical  Jurisprudence. 

The  student  is  here  referred,  if  disposed  to  exercise  him- 
self with  the  subtleties  of  psychology,  to  the  admirable  first 
and  second  Dissertations  on  the  Progress  of  Metaphysical 
and  Ethical  Philosophy,  by  Dugald  Stewart  and  Sir  James 
Mackintosh,  respectively,  in  the  first  volume  of  the  JEncy- 
clopaedia  Britannica  ;  the  Elements  of  the  Philosophy  of  the 
Human  Mind,  by  the  former  ;  and  the  Lectures  on  the 
Philosophy  of  the  Human  Mind,  by  Dr.  Thomas  Brown. 
Of  this  last,  an  acute  and  discriminating  estimate  will  be 
found  in  the  second  Dissertation,  above-mentioned,  by  Sir 
James  Mackintosh. 

Medical  science  has  advanced  within  the  last  few  years 
rapidly,  and  approved  itself  an  efficient  coadjutor  of  law, 
in  dealing  with  the  most  painful,  delicate,  and  momen- 
tous questions  which  can  be  adjudicated  upon  by  civil  or 
criminal  tribunals.  Medical  jurisprudence,  as  it  is  generally 
called,^  is  almost  advanced  into  the  dignity  of  a  science,  with 
which  it  is  almost  impossible  that  practitioners  in  the  law, 
except,  possibly,  the  conveyancer,  can  safely  be  altogether 
unacquainted.  First  of  all  comes  that  branch  of  medical  juris- 
prudence, which  has  to  deal  with  the  condition  of  the  men- 
tal faculties  ;  and  that  in  civil,  and  in  criminal  cases.  Ques- 
tions in  the  former  comes  indifferently  before  the  courts  of 
Common  Law,  and  Equity  : — when,  for  instance,  a  "Will,  or 
any  otijer  instrument,  or  any  given  act,  is  impeached,  on  the 
ground  that  the  individual  concerned  had  not  the  proper 
use  of  his  faculties,  either  temporarily  or  permanently  :  or 
when  the  mental  condition  of  any  one  is  the  subject  of  spe- 
cial and  direct  inquiry,  by  commission  De  Lunatico  Inqui- 
rendo,  for  the  purpose  of  protecting  an  individual  alleged  to 
be  unfortunately  unable  to  protect  himself  or  his  property. 
Questions  of  the  lattewiind  arise  in  criminal  courts,  superior 

1  In  Germany,  it  passes  under  the  name  ot  State  Medicine. 
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and  inferior  ;  when  the  state  of  the  prisoner's  mind  becomes 
a  vital  question,  in  order  to  determine  criminal  responsibility 
for  a  particular  act,  as  of  homicide. 

It  is  impossible  to  exaggerate  the  importance  and  difficulty 
with  which  such  inquires  are  frequently  invested,  in  no  small 
degree  aggravated  by  the  conflicting  testimony  of.  confident 
medical  witnesses,  who  too  often  become  unconsciously  the 
victims  of  pique,  or  bias.  The  second  great  branch  of  medi- 
cal jurisprudence  may  be  spoken  of,  generally,  as  that  which 
elucidates  the  cause  of  death, — as  by  poison,  wounds,  strangu- 
lation, suffocation,  drowning,  starving,  or  other  ill-treatment, 
whether  of  a  violent  nature,  or  not ;  and  distinguishes  be- 
tween death  by  natural,  or  violent  causes. 

The  two  principal  works  on  this  important  subject,  are 
those  respectively  by  Dr.  Beck  and  Dr.  Taylor.  Both 
works  enjoy  the  good  opinion  of  the  Bench,  and  the  Bar ; 
but  that  of  Dr.  Taylor,  which  has  passed  through  six  editions 
since  the  year  1844, ^  may  safely  be  pronounced  the  latest 
and  best  on  the  subject ;  as  exhibiting  the  newest  lights,  and 
by  the  hand  of  a  gentleman  of  great  experience  and  practical 
skill. — It  might  be  well  worth  the  while  of  a  student  intend- 
ing to  practise,  at  first,  in  the  criminal  courts,  to  attend  a 
few  elementary  lectures  on  anatomy,  surgery  and  chemistry. 
It  may  be  added  that  the  question  as  to  the  propriety  or 
impropriety  of  a  course  of  medical  or  surgical  treatment,  is 
wot  uufrequently  the  subject  of  an  action,  either  resisted, 
when  at  the  suit  of  the  practitioner  for  his  fees,  on  the  ground 
of  negligence  and  imskilfulness  ;  or  constituting  a  cause  of 
action  at  the  suit  of  his  patient,  or  even  his  representatives, 
in  the  case  of  death. 


It  is  manifest  that  a  profession  appealed  to  every  hour  of 
the  day,  by  merchants,  tradesmen,  shopkeepers,  manufac- 
turers, sei"vants,  clerks,  accountants,  auctioneers,  builders,  sur- 
veyors, architects,  engineers,  brokers,  factors,  <fec.,  to  adjust 

1  The  sixth  edition  was  published  in  1858. 
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the  knottiest  disputes  which  arise  among  themselves,  and  be- 
tween them  and  the  public,  requires  the  possession,  by  counsel 
of  no  little  practical  knowledge  of  such  matters.  Much  may 
be  gained  by  experience,  if  the  young  counsel  be  fortunate 
enough  to  obtain  it ;  and  he  will  greatly  increase  his  chances 
of  obtaining  it,  by  exhibiting  early  qualification  for  it.  Let 
him,  on  first  frequenting  the  courts,  attend  closely  to  details 
of  cases  of  this  description.  If  he  happen  to  have  acquired, 
early  in  life,  a  knowledge  of  mercantile  arithmetic,  let  him 
refresh  his  memory  at  every  possible  opportunity,  and  famil- 
iarise himself  with  such  simple  matters  as  the  correct  and 
rapid  use  of  the  tables  of  weights  and  measures,  the  calcula- 
tion of  money,  especially  of  interest,  discount,  &c.  :  and  above 
all,  the  mysteries  of  book-keeping.  He  will,  soon  find  it 
impossible  to  dispense  with  such  knowjedge  ;  and  the  want 
of  it  is  often  felt  with  the  greatest  mortification,  when  there 
might  have  been  the  best  opportunity  of  displaying  it  with 
effect.  Business  people,  looking  on  in  court,  as  witnesses  or 
spectators,  and  the  parties  concerned,  make  no  allowance 
for  the  ignorance  or  inexpertness  displayed  by  counsel.  "If 
he  don't  understand  business,"  it  is  angrily  asked,  "  why  did 
Mr.  So-and-So  give  him  my  brief  ?"    ' 

How  many  important  causes  have  been  won,  and  lost, 
solely  in  consequence  of  the  dexterity,  or  inability,  dis- 
played, in  matters  of  the  kind,  by  one  or  other  of  the  con- 
tending counsel !  Causes  of  this  description,  constitute  by 
far  the  greatest  proportion  of  the  business  transacted  in 
courts  of  both  law,  and  equity ;  and  in  the  former,  actions 
involving  peculiar  difficult}'  and  complexity  of  accounts,  are 
almost  invariably  ''discussed  out  of  court"  as  the  phrase  is ; 
that  is  to  say,  are  referred,  by  either  the  Judge,  from  his 
own  authority,  or  by  agreement  of  counsel,  to  arbitration, 
to  some  barrister  (sometimes  to  a  skilful  accountant  or  mer- 
chant) ;  who,  as  well  as  the  two  junior  counsel,  on  whom 
the  conduct  of  such  cases  usually  devolves,  is  expected  to  be 
expert  in  unravelling  intricate  accounts,  quick  in  calculation, 
and  acute  in  detecting  the  frauds  constantly  practised  by 
those  experienced  in  such  matters.  It  is  true  that  counsel 
and  attorney  are  often  attended,  on  such  occasions,  by  able 
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accountants ;  but  their  assistance  and  suggestions  cannot  be 
properly  appreciated  and  acted  upon,  on  the  spur  of  the 
moment,  by  one  who  has  beforehand  little  or  no  familiarity 
with  such  matters ;  and  the  position  of  counsel;  possibly  an 
able  and  accomplished  man,  then  becomes  very  galling  ;  he 
is  conscious  of  being  unable  to  see  that  which  his  own  clients 
and  assistants — and,  alas !  too,  his  opponents — see  most  dis- 
tinctly. Deficiency  in  any  of  these  matters,  is  sure  to  be 
severely  visited  upon  the  unfortunate  counsel ;  the  attorney 
or  solicitor,  however  friendly  may  be  his  disposition,  is  dis- 
appointed and  mortified  ;  and  vehemently  abused  for  having 
"  employed  a  mere  fine  gentleman,  that  knew  nothing  of  his 
business,  and  has  been  completely  ^jockeyed'  hy  the  other 
side."  On  the  contrary,  dexterity  in  such  cases,  conjoined 
with  a  sound  and  ready  knowledge  of  law,  quickly  tells. 

Let  the  student  secure  every  opportunity  of  becoming  ac- 
quainted with  the  details  of  business  relating  to  banking  and 
joint-stock  companies,  and  relating  to  transactions  in  the 
public  funds — the  stock  exchange :  knowledge  which  can- 
not be  gained  by  intuition,  and  which  even  the  best-drawn 
brief  cannot  supply,  to  one  who  is  assumed,  though  errone- 
ously, to  be  acquainted  with  the  course  of  business.  If  a 
student  or  young  counsel  would  only  make  a  point  of  sitting 
out,  as  simply  a  listener  and  observer,  a  few  causes  involv- 
ing this  sort  of  knowledge,  and  in  particular,  respecting 
bills  of  exchange  and  other  mercantile  instruments — bills 
of  lading,  policies  of  insurance,  &c. — he  would  soon  find 
the  benefit  of  it,  and  qualify  himself  to  seize  any  sudden 
opportunity  that  might  present  itself.  Mr.  M'CuUoch's 
"Dictionary  of  Commerce,  and  Commercial  Navigation" 
is  a  bulky  and  somewhat  expensive  work,'^  but  also  a  store- 
house of  practical  information. 

At  least  the  elements  of  agricultdeal  knowledge,  should 
be  acquired  by  the  practical  lawyer,  or  how  can  he  do  jus- 
tice to  cases  involving  it  ?  There  is  not  an  assize  which 
does  not  see  some  question  of  right  or  liability  contested 
stubbornly  between  a  landlord  and  his  tenant ;  for  instance, 

3  In  one  very  thick  octavo  volume. 
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in  respect  of  farming  covenants,  the  breach  or  observance 
of  the  "  custom  "  of  the  country, — concerning  planting,  crop- 
ping, draining,  manuring,  live  stock,  and  so  forth.  It  is 
expedient,  therefore,  for  the  student  to  remember  that  there 
is  such  a  thing  as,  if  it  may  be  so  expressed,  Bucolical  lite- 
rature. Manj'-  are  the  works  inviting  attention  to  agricul- 
tural science,  one  of  late  years,  cultivated  with  a  skill  and 
system  which  have  already  realised  great,  and  promise  greater, 
practical  results.  The  standard  authority  is  Mr.  Stephens' 
"Book  of  the  Farm,"  but  its  great  bulk^  and  elaborate 
character,  place  it  beyond  reach  of  the  student  or  practi- 
tioner of  law.  Fortunately  for  his  purposes,  however,  the 
writer  of  that  work,  who  is  admitted  both  in  this  and  other 
countries  to  be,  perhaps,  the  greatest  practical  master  living 
of  agricultural  science,  has  recently  published  a  "Catechism 
of  Practical  Agriculture,"  consisting  of  only  sixty-four  pages, 
and  sold^  for  a  mere  trifle,  constituting  precisely  the  kind  of 
work  proper  for  the  forensic  student  or  practitioner.  A 
copy  of  it  might,  in  fact,  advantageously  accompany  any 
important  brief  bucolical  delivered  to  counsel. 


As  trade,  commerce,  and  agriculture  expose  all  their 
operations  to  the  lawyer,  so  the  Sciences  and  Arts,  useful 
and  ornamental,  submit  their  arcana  to  his  inquisitive  eye  ; 
involving,  as  they  do,  the  highest  exercise  of  human  thought 
and  ingenuity,  the  profoundest  principles  of  natural  phi- 
losophy, and  rights  of  enormous  pecuniary  value.  The 
hastiest  glance  at  the  Patent  and  Eegisteation  Laws, 
and  the  litigation  to  which  they  give  rise  incessantly,  will 
satisfy  the  most  incredulous  tyro,  of  the  necessity  for  be- 
coming early  acquainted  with  at  least  the  elements  of.  physi- 
cal science.  One  distinguishing  characteristic  of  our  age, 
is  the  energy  and  ingenuity  with  which  the  most  recondite 
researches  of  physical  science  are  sought  to  be  made  avail- 
able for  the  ordinary  purposes  of  life,  ministering  to  personal 

1  Two  large  vols.  Eoyal  8vo. 
•i  'Bj  Messrs.  Blackwood,  Edinburgh  and  London. 
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enjoyment,  the  employment  of  industry,  and  the  produc- 
tion of  wealth.  Electricity,  galvanism,  steam,  chemistry, 
and  mechanical  action  of  every  description — how  vast  the 
scope  of  their  application  1  And  on  what  nice  and  delicate 
distinctions,  depend  questions  of  invention  and  infringe- 
ment, of  patent  and  registered  rights  !  Under  the  old 
Statute  of  Monopolies,^  a  patent  may  be  granted  for  any 
new  article  of  manufacture,  or  any  new  mode  of  producing 
it.  The  "  useful  arts,"  as  may  be  gathered  from  what  has 
gone  before,  are  now  to  be  regarded  as  practical  applica- 
tions of  the  physical  sciences  ;  and  patent  inventions  con- 
sist of  new  applications  of  the  laws,  or  principles,  of 
mechanics,  chemistry,  hydrodynamics,  and  pneumatics, 
separately  or  in  combination,  for  the  purpose  of  producing 
manufactured' articles.  A  registration  under  the  Utility  of 
Designs'  Act^  may  be  effected  for  any  new  design  for  the 
shape  or  configwratimi  of  any  article  of  manufacture  having 
reference  to  some  purpose  of  utility  ;  the  articles  of  manu- 
facture being  as  various,  as  those  embraced  by  the  patent 
laws.  Under  the  Ornamental  Designs'  Act,*  again,  the 
author  of  any  new  design  for  ornamenting  any  article  of 
manufacture,  or  any  substance,  artificial  or  natural,  may 
register  that  design :  such  registration,  under  each  Act, 
conferring  exclusive  privileges,  called  "  copyrights."  Now, 
what  may  form  the  subject  of  either  a  patent,  or  registra- 
tion, is  a  question  of  law  ;  but  how  can  it  be  thoroughly 
comprehended  without  a  knowledge,  which  cannot  be  ob- 
tained by  intuition,  of  at  least  the  rudiments,  or  fundamental 
principles,  of  the  science  to  which  the  invention  relates  ? 

Disputes  concerning  the  novelty,  or  the  infringement,  of 
any  of  these  exclusive  rights,  originate  mixed  questions  of 
law  and  fact :  and  how,  again,  can  these  be  dealt  with  by 
one  destitute  of  the  rudimentary*  or  fundamental  principles 

1  21  Jao^  I.  u.  21,  S.  6.  2  6  &  7  Tiot.  o.  65.  3  5  &  6  Yiot.  0.  100. 

■  *  Not  long  ago,  the  author  was  engaged  in  a  case  in  the  Court  of  Ex- 
chequer, at  Westminster,  in  which  the  question  tui-ned  on  the  nature  of  dif- 
ferent sections  of  the  cube — i.  e.  different  angles,  witli  reference  to  the  greater 
or  lesser  degree  of  strength  and  security  which  they  afforded.  The  court  w£is 
filled  with  mathematicians  and  engineers,  and  resounded  for  hoirrs  with  tlie 
phraseology  of  geometfy. 
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of  the  sciences  involved  ?  And  who  are  the  witnesses  in  such 
cases,  but  men  thoroughly  conversant  with  such  subjects,  and 
who,  whether  as  friendly  or  hostile  witnesses,  must  be  dealt 
with  discreetly  by  counsel  to  whom  are  instrusted  such  great 
interests  ?  Questions  of  this  kind  come  equally  before  Coxirts 
of  Equity,  Common  Law,  the  Privy  Council,  and,  at  length, 
even  the  County  Courts  I  Patent  cases,  however,  are  not  the 
only  ones  requiring  the  species  of  knowledge  under  con- 
sideration. In  the  year  1820,  for  instance,  an  action  by  sugar- 
fefiners,  on  a  fire  policy,  claiming  about  £8,000,  part  of  a  loss 
by  fire  to  the  extent  of  seventy  thousand  pounds,  was  resisted 
by  the  Company  on  one  solitary  ground  :  that  the  loss  had 
been  occasioned  by  no  risk  included  in  the  policy,  but  by 
the  boiling  of  sugar  by  means  of  heated  oil,  which  they  con- 
tended was  a  new  process,  greatly  increasing  their  risk  and 
hazard,  and  of  which  they  ought,  as  they  contended,  to  have 
had  notice.  The  case  lasted  three  days ;  and  every  scientific 
chemist  of  eminence  in  Europe,  including  Faraday,  was  ex- 
amined on  one  side  or  the  other,  Lord  Lyndhurst,  then  Solici- 
tor-General, and  the  late  Lord  Abinger  led  respectively  for 
the  plaintiffs,  and  defendants ;  and  their  skill  in  examination, 
ci'oss-examination,  and  comparing  and  contrasting  the  evi- 
dence, was  consummate.! 

Questions  arising  in  this  form,  or  in  respect  of  alleged 
nuisance,  or  defective  construction  of  machinery  of  all  kinds, 
are  continually  arising  ;  and  how  can  a  youthful  counsel  do 
justice  to  those  ~whose  friendly  interest  may  have  secured 
him  a  chance  of  distinguishing  himself  in  such  cases,  if 
wholly  ignorant  of  even  the  commonest  technical  terms — the 
very  A  B  C  of  mathematics — of  chemical  or  mechanical 
science  ?  But  how  is  the  law-student  to  acquire  this  elemen- 
tary knowledge  ?  "  Almost  all  the  great  combinations  of 
modern  mechanism,"  observes  Sir  John  Herschel,  "and  many 
of  its  refinements  and  nicer  improvements,  are  creations  of 
pure  intellect,  grounding  its  exertion  upon  a  moderate  number 
of  very  rudimentary  propositions  in  theoretical  mechanics, 

I  The  plaintiff  obtained  a  verdict  for  the  sum  of  £7,181  2s.  6d.,  the  jury 
finding  that  the  risk  had  not  heen  increased  by  the  new  process. 
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and  geometry.  It  would  requir^,  not  volumes  merely,  but 
libraries,  to  enumerate  and  describe  the  prodigies  of  ingenuity 
which  have  been  lavished  on  everything  connected  with 
machinery,  and  engineering."  What  pains,  then,  can  be 
deemed  too  great  to  acquire  a  firm  grasp  of  these  prolific  ele- 
mentary propositions  !  Each  will  be  found  proving  itself,  so 
to  speak,  a  lever  to  remove  difficulty  out  of  the  way  of  the 
accomplished  lawyer,  when  called  upon  to  deal  with  cases  of  a 
scientific  nature.  If  he  have  the  opportunity,  let  him  avail 
himself,  if  even  for  a  short  season  only,  of  the  services  of 
a  mathematical  tutor,  and  afterwards  attend  one  or  two 
courses  of  lectures  on  natural  and  experimental  philosophy. ^ 
No  treatise  on  natural  philosophy,^  can  save,  to  a  person 
desiring  full  information  on  this  subject,  the  necessity  of 
attendance  on  exjierimental  lectures  or  demonstration. 
Things  which  are  seen,  and  felt,  and  heard — that  is,  which 
operate  on  the  natural  senses — leave  on  the  memory  much 
stronger  and  more  correct  impressions,  than  where  the  con- 
ceptions are  produced  merely  by  verbal'  description,  how- 
ever vivid. 

Segnius  irritant  animos  demissa  per  aurem, 
Quam  quae  sunt  oouHis  subjeota  fidelibus,  et  quae 
Ipse  sibi  tradit  speotator.3 

It  is  impossible  to  close  this  section,  without  pointing  out  to 
the  student  the  masterly  "Preliminary  Discourse  on  the 
Study  of  Natural  Philosophy,"  by  Sir  John  F.  W.  Herschel.* 
In  him  is  seen  the  union  of  exact  and  profound  science,  ele- 
gant and  varied .  accomplishments,  and  refined  and  severe 
taste  :  while  in  purity,  vigour,  and  beauty,  his  style  surpasses 
that  of  all  other  living  writers.  This  little  treatise  is  divided 
into  three  parts  ;  dealing  with  the  general  nature  and  ad- 
vantages of  the  study  of  the  physical  sciences  :  the  prin- 
ciples on  which  physical  science  relies  for  its  successful  pro- 
secution, and  the  rules  by  which  a  systematic  examination 


1  Valuable  facilities  have  been  recently  afforded  by  the  establishment  of 
Evening  Classes,  at  King's  College,  London. 

2  "  Elements  of  Physios,"  by  Dr.  Amott,  vol.  i.  pref.  xlviii. 

3  "  Hor.  De  Arte  Poet,"  pp.  181-3.  4  In  one  small  volume. 
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of  nature  should  be  conducted :  and  the  subdivision  of 
physics  into  distinct  branches,  and  their  mutual  relations. 
Under  these  divisions  the  accomplished  philosopher  surveys, 
Tvith  aquiline  eye,  the  whole  region  of  physical  science ; 
contrasting  its  present  with  its  former  state,  and  exhibiting 
the  "causes  of  its  rapid  actual  advance,  compared  with 
their  progress  at  an  eai'lier  period."^  It  is  consolatory  to 
find  this  great  authority  assuring  us,  that  "there  is  scarcely 
any  person  of  good  ordinary  understanding,  however  little 
exercised  in  abstract  enquiries,  who  may  not  readily  be  made 
to  comprehend,  at  least  thegeneral  train  of  reasoning  by  which 
any  of  the  great  truths  of  physics  are  deduced,  and  the  essen- 
tial bearings  and  connections  of  the  several  parts  of  natural 
philosophy.  There  are  whole  branches,  too,  and  very  exten- 
sive and  important  ones,"  he  proceeds,  "  to  which  mathemat- 
ical reasoning  has  never  been  at  all  applied  :  such  as  chemis- 
try, geology,  and  natural  history  in  general,  and  many  others, 
in  which  it  plays  a  very  subordinate  part,  and  of  which  the 
essential  principles,  and  the  grounds  of  their  application  to 
useful  purposes,  may  be  perfectly  well  understood  by  a 
student  who  possesses  no  more  mathematical  knowledge  than 
the  rules  of  arithmetic  :  so  that  no  one  need  be  deterred 
from  the  acquisition  of  knowledge,  or  even  from  active  origi- 
nal research  in  such  subjects,  by  a  want  of  mathematical 
information.  Even  in  those  branches  which,  like  astronomy, 
optics,  and  dynamics,  and  hi  which  no  effectual  progress  can 
be  made  without  some  acquaintance  with  geometry,  the 
principal  results  may  be  perfectly  understood  without  it. 
To  one  incapable  of  following  out  the  intricacies  of  mathe- 
matical demonstration,  the  conviction  afforded  hy  verified  pre- 
diction, must  stand  in  the  place  of  that  surer  and  more 
satisfactory  reliance,  which  a  verification  of  every  step  in 

I  Since  -writing  the  passage  in  the  text,  the  author  has  found  Sir  James 
Mackintosh  bearing  eloquent  testimony  to  the  merits  of  this  beautiful  Dis- 
course. '  "Whoever  is  desirous  of  estimating  the  value  of  knowledge,  will 
find  the  noblest  observations,  on  that  grand  subject,  which  have  been  made 
since  Bacon,  in  Mr.  Hersohel's  'Discourse  on  Watural  Philosophy,'  the  finest 
work  of  philosophical  genius  which  this  age  has  seen." ' — "  Hist,  of  England," 
vol.  ii.  p.  132.  (n). 
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the  process  of  reasoning  can  alone  afford ;  since  every  one 
will  acknowledge  the  validity  of  pretensions,  which  he  is  in 
the  daily  habit  of  seeing  brought  to  the  test  of  practice."^ 
If  any  single  book  could  inspire  a  man  of  vigorous  mind 
with  a  love  of  philosjophy,  and  enable  him  to  appreciate 
its  dignity  and  power,  it  is  this  :  aad  with  one  of  its 
concluding  passages  that  small  book  is  commended  to  the 
best  attention  of  an  enlightened  law  student.  "  Science,  in 
relation  to  our  faculties, '  still  remains  boundless  and  unex- 
plored :  and,  after  the  lapse  of  a  century  and  a  half  from 
the  era  of  Newton's  discoveries,  during  which  every  depart- 
ment of  it  has  been  cultivated  with  a  zeal  and  energy  which 
have  assuredly  met  their  full  returns,  we  remain  in  the  situa- 
tion in  which  he  figured  himself, — standing  on  the  shore  of 
a  wide  ocean,  from  whose  beach  we  may  have  culled  some, 
of  those  innumerable  beautiful  productions  it  casts  up  with 
lavish  prodigality,  but  whose  acquisition  can  be  regarded  as 
no  diminution  of  the  treasures  that  remain. 

"  This  consideration,  however,  so  far  from  repressing  our 
efforts,  or  rendering  us  hopeless  of  attaining  anything  intrinsi- 
cally great,  ought  rather  to  excite  us  to  fresh  enterprise,  by 
the  prospect  of  assured  and  ample  recompense  from  that 
inexhaustible  store  which  only  awaits  our  continued  endeav- 
ours. '  It  is  no  detraction  from  human  capacity,  to  suppose 
it  incapable  of  infinite  exertion,  or  of  exhausting  an  infinite 
subject.^  In  whatever  state  of  knowledge  we  may  conceive 
man  to  be  placed,  his  progress  towards  a  yet  higher  state, 
need  never  fear  a  check,  but  must  continue  till  the  last 
existence  of  society." 

In  concluding  this  short  series  of  suggestions  on  the  sub- 
ject of  general  knowledge,  in  its  latest  stage  of  development, 
— suggestions  offered  to  an  earnest  and  candid  student,  in 
the  hope  that  some,  or  even  one  only,  may  prove  of  service 
to  him, — a  few  weighty  words  of  warning  may  be  let  fall 
into  the  ear  of  one  tainted  with  a  supercilious  self-satis- 
faction : 

1  Prel.  Disc.  Chapter  ii.  2  Jackson,  "  The  Four  Ages,"  p.  90. 
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"  Many,"  said  Seneca,  "  might  have  attained  to  wisdom, 
but  for  imagining  that  they  had  already  done  so."^ 

A  wiser,  however,  than  Seneca, — a  Royal  moralist, — had 
said,  a  thousand  years  before  him,  in  sterner  spirit,  Seest 
thou  a  man  wise  in  his  own  conceit  ?  there  is  more  hope  of  a 
fool  than  of  him.'^ 


1  MulU  ad  sapientiam  pervenissent,  msi  se  jam  pervenisse  putassent 

2  Proverbs  xxvi.  12. 
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"  Chkistophek  St.  Germain,"  says  an  old  legal  biog- 
rapher/ "  risen  of  an  illustrious  stoclj,  formerly  of  the 
Society  of  the  Inner  Temple,  in  the  suburbs  of  London, 
arrived  at  such  a  height  of  learning,  that  from  the  inhabi- 
tants of  that  city  he  won  immortal  fame.^  He  was  a  man, 
by  the  consent  of  all,  excellently  learned,  as  well  in  the  laws 
of  his  own  country,  as  the  Canon  and  Civil  Laws :  very 
learned,  likewise,  in  philosophy,  and  the  otheir  liberal  sci- 
ences. With  what  eloquence,'  and  splendid  capacity,  he  was 
endowed,^  and  what  gravity  and  prudence  he  displayed  in  his 
actions,  all  England  knew." — The  only  book  of  importan_ce 
he  wrote,  that  has  come  down  to  our  times,  is  one  which 
has  been  ever  cited  with  respect  by  oUr  Courts,  our  great 
juridical  writers,*  and  most  learned  practitioners  ;  the  same 
favour  being  accorded  to  it  in  the  United  States  of  Amer- 
ica.^ It  passes  under  the  name  of  "  Doctor  and  Student  : 
Two  Dialogues  between  a  Doctor  of  Divinity,  and  a  Stu- 
dent of  the  Laws  of  England,  of  the  Grounds  of  the  said 
Laws,  and  of  Conscience."  What  was  said  by  one  of  our 
fathers  in  the  Law,  to  students  of  the  Law,  three  centuries 

1  Bale  (or  Bole)  cited  in  Studii  Leg.  Ratio,  iy  "W.  P.  (i.  e.  W.  Phillips), 
pp.  110,  111,  published  a.d.  1662. 
'^  Eo  eruditioms  ilUo  pervenit,  at  ab  ejus  urhis  (Avihus,  immyrtalem   sit 


3  Quam  facundum,  amplmn,  ac  magnificum  habuerlt  ingenium. — St.  Ger- 
maia  flourished  in  the  reign  of  Henry  Till. ;  "  and,"  says  another  biographer, 
''  after  spending  a  long  life  of  piety,  usefulness,  and  integrity,  died  at  the  age 
of  eighty,  and  was  buried  in  the  parish  church  of  St.  Alphage,  London,  near 
Cripplegate." 

4  Coke,  Blackstone,  and  many  others.  Mr.  Eeeves  ("  History  of  the  Eng- 
lish Law,"  vol.  iv.  p.  416),  speaks  of  it  as  St.  Germain's  "  famous  book." 

5  1  Kent's  "  Commentaries  on  Common  Law,"  p.  504. 
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and  a-half  ago,  cannot  but  be  interesting  to  one  of  our  day, 
anxious  to  become  a  worthy  successor  of  those  of  whom 
England  is  proud.     And  thus  spoke  St.  Germain  : — ^ 

"As  a  light  is  set  in  a  lantern,  that  all  that  is  in  the 
house  may  be  seen  thereby  ;  so  Almighty  God  hath  set 
Conscience  in  the  midst  of  every  reasonable  soul,  as  a  light 
whereby  he  may  divine  and  know  what  he  ought  to  do,  and 
what  he  ought  not  to  do.  Wherefore,  forasmuch  as  it  be- 
hoveth  thee  to  be  occupied  in  such  things  as  pertain  to  the 
law,  it  is  necessary  that  thou  ever  hold  a  pure  and  clean 
conscience.  And  I  counsel  thee,  that  thou  love  that  which 
is  good,  and  fly  that  which  is  evil ;  that  thou  do  to  another, 
as  thou  wouldest  should  be  done  to  thee  ;  and  that  thou 
do  nothing  to  other  that  thou  wouldest  not  should  be  done 
to  thee  :  that  thou  do  nothing  against  Truth  ;  that  thou 
live  peaceably  with  thy  neighbour  ;  that  thou  do  justice  to 
every  man,  as  much  as  in  thee  is  ;  and  also,  that  in  every 
general  rule  of  the  law,  thou  do  observe  and  keep  equity.^ 
And  if  thou  do  thus,  I  trust  the  lantern,^  that  is,  thy  Con- 
science, shall  never  be  oxtincted." 

Which  of  us,  in  this  our  day,  will  deny  that  these  are 
words  of  weighty  truth  and  wisdom  ?  And  in  whose  ears 
should  they  be  more  constantly  sounding,  than  of  him  to 
whom  they  are  so  solemnly  addressed,  "  one  occupied  in 
such  things  as  pertain  to  the  law"  ? 

What  sort  of  cases  were  conceived  by  the  Doctor  and  Stu- 
dent of  the  sixteenth  century,  likely  at  first  sight  somewhat 
to  startle  the  conscience  of  a  man  learned  in  the  law,  shall 
be  here  briefly  exhibited  to  the  student  of  the  nineteenth 
century.  He  will  find  it  profitable  and  interesting  to  weigh 
them,  and  consider,  moreover,  according  to  the  lights  of  his 


1  Doctor  and  Student,"  Dialogue  I.  Chap.  xv. 

2  "  I  pray  thee  show  me,"  says  the  Student,  "  what  is  that  equity  that  thou 
wouldst  that  I  should  keep."  "  Equity,"  quoth  the  Doctor,  "  is  a  right  wise- 
ness,  that  oonsidereth  all  the  particular  circumstances  of  the  deed,  the  which 
also  is  tempered  with  the  sweetness  of  mercy.  And  such  an  equity  must  al- 
ways be  observed,  in  eyery  law  of  man,  and  in  every  general  rule  thereof." 
— Dialogue  I.  chapters  iv.  xvi.  ' 

3  "  Tliy  word  is  a  lantern  unto  my  feet,  and  a  light  unto  my  paths." — Ps. 
cxix.  105. 
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present  knowledge,  the  state  of  the  law  which  gave  rise  to 
them. 

I.  "  Suppose,"  asks  the  Student,  "  he  that  is,  in  fact,  the 
true  heir  of- a  man,  be  nevertheless  duly  certified  by  the 
proper  authority,  the  Ordinary,^  to  be  a  bastard.  He  brings 
an  action,  as  the  true  heir,  to  recover  an  estate.  Can  one 
who  knows  the  plaintiff  to  be  the  true  heir,  conscientiously 
be  of  counsel  for  the  defendant,  and  plead  the  mistaken  cer- 
tificate of  bastardy  against  him,  to  defeat  his  claim  ?"  The 
Doctor  asks,  in  turn,  another  question  :  "  Is  the  law  in  this 
case,  that  all  other  men  against  whom  the  true  heir  has  title, 
shall  take  advantage  of  the  certificate,  as  well  as  he  at  whose 
particular  suit  the  certificate  had  been  obtained  ?"  "  Yea, 
verilj'-,"  replies  the  Student,  "  and  that  for  two  reasons. 
First,  there  is  an  old  maxim  in  the  law,  that  a  mischief 
shall  be  suffered,  rather  than  an  '  mconvenience''^  or  '  con- 
trariosity.'  Suppose  another  Ordinary  were  to  certify,  in 
another  action,  that  the  plaintiff  was  the  true  heir  :  here,  in 
one  and  the  same  court,  of  exclusive  cognizance,  the  same 
individual  would  be  pronounced,  at  one  and  the  same  time, 
legitimate  and  illegitimate  I  Therefore,  the  law  will  not 
allow  another  writ  to  go  forth  in  such  case,  that  is,  after  a 
certificate  once  obtained  ;  and  suffereth,  also,  all  men  to  take 
advantage  of  the  certificate,  rather  than  to  suffer  such  a  con- 


1  In  a  real  action,  if  the  plaintiff,  then  called  the  demandant,  claimed  an 
estate  by  descent,  the  defendant,  then  called  the  tenant,  might  allege  the 
plaintiff  to  he  a  bastard.  As  that  was,  in  those  days,  a  matter  of  exclnsive 
ecclesiastical  cognizance,  it  was  tried  by  certificate  of  the  Ordinary,  or 
Bishop ;  which  was  received  by  the  Court  of  Law  as  conclusive  evidence. 
See  generally,  on  the  subject, — one  of  much  interest  as  a  matter  of  Constitu- 
tional Law  and  History, — 3  Blackst.  Com.  333-336 ;  Blackst.  "  Law  Tracts," 
p.  333  et  sec[.;  Keeves'  "Hist,  of  Engl.  Law,"  117,  8;  and  Doe  d.  Birtt- 
wMstle  V.  Vardell,  6  Bing.  N"ew  Cases,  386,  et  seq.,  (the  opinion  of  Tindal, 
C.  J.,  delivered  in  the  House  of  Lords.) 

iS  Nihil  quod  est  inconveniens,  est  licitum :  that  is,  in  the  language  of  a 
learned  lawyer  of  the  present  day,  "  it  is  better  that  damage  should  be  in- 
curred, than  that  injustice  should  be  perpetrated :"  for  so  he  interprets  the 
literal  maxim,  "The  law  will  sooner  suffer  a  mischief  than  an  inconvenience. 
Davis  V.  Waddington.  7  Mann.  <fc  &r.  41  (note  a,  by  Mr.  Serjeant  Manning.) 
The  substance  of  the  matter  is,  that  the  law  will  tolerate  the  existence  of  a 
particular,  rather  than  establish  a  general  injustice ;  since  saVus  popidi,  su- 
prema  lex. 
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ti-adiction  in  the  Court ;  which  in  the  law,  is  called  '  an  in- 
convenience.' Secondly,  this  certificate  is  the  highest  trial 
that  is  in  the  law,  in  this  behalf,  and  conclusive  against  the 
party  to  the  writ.  Forasmuch,  then,  as  the  said  maxim  was 
ordained  to  eschew  '  an  inconvenience,'  it  seemeth  that  every 
man  learned  in  the  law,  may,  with  conscience,  plead  the  cer- 
tificate, for  avoiding  that  inconvenience,  and  give  counsel 
therein  to  the  party,  according  unto  the  law ;  or  else  the  said 
inconvenience  must  needs  follow.  But  yet,  nevertheless," 
subjoins  the  Student,  as  it  were  with  a  sudden  qualm,  "  I 
do  not  mean  that  the  defendant  may,  after  defeating  the  plain- 
tifi'by  this  erroneous  certificate,  retain  the  land,  by  conscience. 
I  think  well  that  he,  in  conscience,  is  bound  to  restore  it,  if 
he  knew  the  plaintiff  to  be  the  right  heir.  But  my  intent 
is,  that  a  man  learned  in  the  law,  in  this  case,  may  with  con- 
science give  his  counsel  according  to  the  law,  in  avoiding 
such  things  as  the  law  thiiiketh  should,  for  a  reasonable  cause, 
be  eschewedi"  The  Doctor,  however,  is  of  a  different  opin- 
ion :  first,  because,  by  the  law  of  reason,  every  man  is  bound 
to  do  as  he  would  be  done  to  ;  and  if  the  case  were  the  coun- 
sel's own,  he  would  consider  that  another  ought  not  to  plead 
the  Certificate,  against  his  own  knowledge  of  the  truth.  And 
secondly,  the  defendant,  as  the  Student  had  admitted,  being 
bound  to  restore  the  land,  if  he  refused  to  do  so,  then  the 
counsel  who  had  pleaded  the  certificate  in  favour  of  that 
defendant,  would  run  in  the  like  offence,  as  having  helped  to 
give  him  such  an  option  ;  and  so  should  put  himself  to  jeop- 
ardy of  another  man's  conscience.  Therefore,  it  is  the  surest 
way,  to  eschew  perils,  for  the  counsel,  knowing  the  plain- 
tiff to  be  the  true  heir,  not  to  plead  the  Certificate  that  he  is 
the  false  heir.  And  as  to  the  inconvenience  which  would 
needs  follow,  if  it  was  not  pleaded  ;  as  to  that,  it  may  be  an- 
swered— Let  it  be  pleaded  by  some  other  learned  in  the  law, 
who  knows  not  how  the  fact  is  ;  and  if  there  should  happen 
not  to  be  such  another,  "  then  methinketh  he  shall  rather 
suffer  the  aforesaid  '  inconvenience,^  than  hurt  his  own  con- 
science :  for  alway  charity  beginneth  at  himself;  and  so  every 
man  ought  to  suffer  all  other  offences  rather  than  himself 
would  offend.     And  now,"  concludes  the  Doctor,  "  that  thou 
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knowest  mine  opinion  in  this  case,  I  pray  thee  proceed  to 
another  question." 

II.  The  second  question'  of  the  Student  is  this. — Suppose 
a  bond-debtor  pay  the  full  amount  due  to  his  creditor,  but, 
either  through  inadvertance  omits  to  take,  or  by  misfortune 
lose,  the  acquittance  for  it :  whereupon  the  creditor  brings 
an  action  against  him,  so  that  by  common  law  he  shall  be 
compelled  to  pay  the  money  again  :  may  a  man  conscien- 
tiously be  of  counsel  with  that  plaintiff,  knowing  that  the 
defendant  has  matter  which  would  discharge  him  in  any 
Court  of  Equity,  but  would  be  unavailing  as  a  plea  at  the 
Common  Law  ? 

In  a  previous  chapter,^  the  Doctor  had  asked  a  question 
on  this  subject ;  and  said,  it  is  grounded  on. the  law  of  rea- 
son, that  debts  ought  of  right  to  be  paid  ;  and  upon  the  law 
of  reason,  (as  it  seemeth),  when  they  be  paid  he  that  paid 
them  should  be  discharged  :  to  which  the  Student  had  re- 
plied, that  there  was  a  general  maxim  of  the  law  of  England, 
that  in  an  action  of  debt  on  a  bond,  a  man  shall  not  be  al- 
lowed to  plead  that  he  does  not  owe  the  money  f  and  can  in 
no  wise  discharge  himself  in  that  action,  unless  he  have  an 
acquittance,  or  some  other  writing  sufficient  in  the  law,  or 
some  other  like  thing,  witnessing  that  he  hath  paid  the 
money.  That  is  ordained  by  the  law  to  avoid  a  great  incon- 
venience, that  else  niight  come  to  many  people  :  that  is  to 
say,  that  every  man,  by  a  nude  parol,*  and  by  a  bare  aver- 
ment, should  avoid  his  solemn  deed  :  wherefore  the  law  holds, 
that  as  a  man  is  charged  by  sufficient  writing,  he  must  be 
disoharged  by  sufficient  writing,  or  other  thing  of  as  high 
authority  as  the  writing  that  chargeth.  This  law  is  made  on 
a  good  reasonable  ground  ;  and  one  who,  by  default  or  mis- 
fortune, is  remediless  at  Law,  may  be  holpen  in  Equity,  as 
he  may  in  many  other  cases,  where  conscience  serveth  him." 
On  this  the  Doctor  had  asked,  "  under  what  manner  a  man 
may  be  holp<in  by  conscience,  and  whether  in  the  same  court, 

1  Dialogue  II.  chap.  vi.  2  Dialogue  I.  chap.  sii. 

3  That  is,  lie  would  be  estopped  by  his  own  solemn  act  and  deed  to  the 
contrary. 
i  That  is,  mere  word  of  mouth. 
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or  anoOi&r  9" — To  this  passage  the  Student  refers  the  Doctor, 
in  the  sixth  chapter  of  the  Second  Dialogue  :  and  then 
"  prays  to  be  shown  the  opinion"  of  the  Doctor,  as  to  the 
duty  of  a  Counsel  for  the  creditor,  who,  he  knows,  is  seeking 
to  be  paid  his  debt  twice  over. 

"  This  case,"  replies  the  Doctor,  "  seemeth  like  the  one 
concerning  the  Certificate  ;  and  that  he  that  knoweth  the 
payment  to  have  been  made,  doth  not  as  he  would  de  done 
to,  if  he  give  counsel  that  an  action  should  be  taken  to  have 
the  money  paid  again." 

"  If  he  be  sworn  to  give  counsel,"  says  the  Student,  "  ac- 
cording to  the  law,  as  Serjeants  at  the  law  be,^  it  seemeth  he 
is  bound  to  give  counsel,  according  to  the  law  ;  for  else  he 
should  not  .perform  his  oath." 

The  Doctor  reminds  the  Student  that  the  words  "  accord- 
ing to  the  law,"  involve  the  law  of  Grod,  and  of  Reason,  as 
well  as  the  law  and  customs  of  the  Realm :  and  that  certain 
it  is,  that  this  article,  viz.,  that  a  man  should  ,do  as  he  would 
be  done  to,  is  grounded  on  the  law  of  God,  and  o^'  reason. 
Wherefore  giving  counsel,  in  this  case,  against  the  defend- 
ant, is  doing  against  both  the  said  laws." 

"  If,"  quoth  the  Student,  "  the  defendant  had  no  other 
remedy  but  the  Common  X/aw,  I.  would  agree  well  it  were 
as  thou  sayest ;  but  in  this  case,  he.  may  have  good  remedy 
by  a  writ  out  of  Equity ;  and  this.is  the  way  that  shall  induce 
him  directly  to  resort  to  a  Court  of  Equity,  as  so.on  as  he- 
sees  that,  otherwise,  the  plaintifi"  will  recover  in  a  Court  of 
Law." 

"  Though,"  rejoins  the  Doctor,  "  the  defendant  may  be  dis- 
charged by  a  Court  of  Equity,  yet  it  will  put  him  to  expense 
to  commence  a  suit,  and  bring  in  his  proofs  there :  who  be- 
sides, may  happen  to  di§  before  they  come  into  the  Court  of 
Equity.  Besides,  there  is  a  ground  in  the  law  of  reason,  that 
we  may  do  nothing  against  The  Truth ;  and  though  the 
counsel  knows  it  is  true  that  the  money  is  paid,  he  must,  if 
he  be  of  counsel  with  the  plaintiff,  suppose  and  aver  that  the 

1  The  oath  of  Seajeaht  may  be  seen  post,  p.  420.  Barristers-at-law  are  not 
sworn,  except  on  being  raised  to  the  rank  of  Queen's  Counsel :  -when  their  oath 
relates  to*  their  duty  to  the  Sovereign. 
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debt  is  the  very  due  of  the  plaintiff,  and  that  the  defendant 
withholds  that  debt  unlawfully  ;  which  the  counsel  knows  to 
be  false.  Therefore  he  may  not,  with  conscience,  be  of  coun- 
sel with  the  plaintiff,  knowing  that  the  plaintiff  is  paid  al- 
ready. "  Wherefore  if  thou  be  contented,"  says  the  Doctor, 
"  with  this  answer,  I  pray  thee  proceed  to  some  other  ques- 
tion.'' Whether  the  "  Student"  was  or  was  not  "  contented," 
is  left  to  be  gathered  from  his  reply :  "I  will,  with  good 
will : "  and  so  closes  the  chapter.^ 

Let  us  proceed  to  inquire  how  these  two  diflSculties,  if 
such  they  be,  would  be  dealt  with  by  a  conscientious  Coun- 
sel of  our  own  day.  Neither  of  the  two  cases  could  now 
arise,  it  must  be  observed,  in  the  form  in  which  they  pre- 
sented themselves  to  the  thoughtful  and  learned  interlocu- 
tors of  the  sixteenth  century ;  as  may  occur  to  the  attentive 
reader  of  a  previous  chapter.'^  How  this  has  been  brought 
about,  may,  in  each  instance,  be  here  pointed  out  to  him  dis- 
tinctly, as  affording  additional  and  vivid  illustrations  of  the 
difference  between  Law  as  it  Was,  and  Law  as  it  Is. — For 
the  Certificate  of  the  Ordinary,  in  the  former  of  the  two 
cases,  must  now  be  substituted  a  far  more  potent  document — 
the  Decree  of  the  Court  for  Divorce  and  Matrimonial  Causes, 
which  are  no  longer  of  Ecclesiastical  cognizance.  In  the 
j'ear  1858  was  passed  a  statute  introducing,  as  we  have  seen, 
a  novel  element  into  the  law  of  England.  The  Court  last 
mentioned  may  now  make  a  'Decree,  binding,  to  all  in- 
tents and  purposes,  on  Her  Majesty,  and  on  all  persons  whom- 
soever. Declaratory  of  the  legitimacy,  or  illegitimacy,  of 
the  applicant,  or  of  the  validity,  or  invalidity,  of  the  marriage 
of  his  father  and  mother,  or  of  his  grandfather  and  grand- 
mother.''^ 

1  Dialogue  II.  chap.  6. 

2  "  Laio  as  it  Is."    Ante,  chap.  i.  section  iii.  pp.  37-69. 

3  This  decree  may  be  obtained  by  any  petitioner  for  it,  anterior  to,  and  irre- 
spective of,  any  litigation.  Its  validity  is  subject  to  only  two  exceptions ;  it 
is  not  to  prejudice  any  person  (or  his  representative)  who  ought  to  have  been, 
but  was  not,  cited,  or  made  a  party  to,  the  proceedings ;  nor  any  person,  if 
subsequently  proved  to  have  been  obtained  by  fraud  or  collusion.  (Stat.  21 
&  22  Vict.  0.  93,  ss.  1,  8).  The  Act  confers  no  right  of  appeal  against  an  im- 
provident decree,  however  erroneous  the  ground  on  which  it  may  Ijave  pro- 
ceeded, or  serious  the  consequences  to  which  it  may  lead. 
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Supposing,  now,  an  action  of  ejectment  brought  to  recover 
an  estate,  the  plaintiff's  right  depending  entirely  on  his 
legitimacy,  as  being  the  true  heir  of  his  father.  The  de- 
fendant happens  to  retain  as  counsel,  one  -who  chances  to  be 
personallycognizant  of  the  fact  that  the  plaintiff  is  verily 
legitimate  ;  but  the  first  item  of  proof  in  his  brief  for  the 
defendant,  consists  of  a  Decree  of  the  Court  for  Divorce 
and  Matrimonial  Causes,  that  the  plaintiff  is  illegUimate-; 
that  is,  a  solemn  decree  of  a  Court  of  competent  jurisdic- 
tion, declared  by  the  legislature  to  be  binding,  to  all  intents 
and  purposes,  on  all  persons  whomsoever,  both  sovereign 
and  subject. 

Surely,  even  a  scrupulously  conscientious  advocate  would, 
in  the  case  at  present  under  consideration,  be  justified  in 
simply  presenting  to  a  Court  of  Law,  the  Decree  in  ques- 
tion, as  authoritative  and  conclusive  evidence  of  the  fact  in 
issue.  He  would  be  acting  strictly  in  accordance  with,  in 
obedience  to,  the  law  of  the  land  ;  to  do  so  being  of  itself, 
a  moral-  duty.'^  The  question  is  not  whether,  under  the  cir- 
cumstances, a  man  of  honour  and  independence  would  at 
once  decline  to  act  as  counsel  for  the  defendant.  He  would 
have  a  right,  and  would  undoubtedly  be  expected,  so  to  de- 
cline, all  men  appreciating  his  motives,  and  applauding  his 
conduct ;  but  might  not  even  he,  at  the  same  time,  justly 
say,  "  If  a  plaintiff,  knowing  the  law  to  be,  as  it  is,  against 
him,  will  nevertheless  persist  in  appealing  to  thai  law,  and 
demand  its  decision  in  his  favour,  he  cannot  complain  if  his 
opponent,  and  his  opponent's  counsel,  encounter  and  defeat 
him  by  the  unequivocal  authoritative  decree  of  that  law  ?  "^ 

1  See  "Wairen's  Blaokstone  (2nd  ed.)  p.  19 ;  and  per  Lord  Campbell,  in  Fer- 
guson V.  Earl  of  Kinnoul,  9  Clark  and  KnneUy  (House  of  Lords)  324. 

3  A  striking  illustration  of  the  principle,  that  a  person  may  take  advantage 
of  an  Act  of  Court,  as  Bes  judicata,  though  it  be  not  warranted,  in  fact,  by 
truth  or  justice,  is  afforded  by  the  recent  case  of  Bancks  v.  Ollerton,  10  Bioh. 
168 ;.  In  re  Ollerton,  15  Com.  B.  796.  So  serious  was  the  dilemma,  here,  that 
the  interposition  of  the  Legislature  was  sought  and  obtained,  while  the  case 
was  actually  pending  before  the  Court  of  Common  Pleas  (stat.  17  &  18  Tict., 
c.  7-5).  The  Bill  was  introduced  by  the  Lord  Chancellor  (Cranworth),  Ijut  not 
with  the  concurrence  of  the  Chief  Justice.  As  soon,  however,  as  the  Act  had 
passed,  and  the  Court  was  appealed  to,  he  said,  in  the  name  of  the  Court, 
simply,  ""We  think  we  may  avail  ourselves  of  section  2,  and  discharge  the 
rule  with  costs." 
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Suppose,  however,  a  very  different  case :  that  no  such  con- 
clusive evidence  is  in  existence,  and  that  the  result  of  the 
cause  depends  on  convincing  a  jury  that  the  plaintiff  was  ille- 
gitimate, while  the  defendant's  counsel  positively  knew  him 
to  be  legitimate.  Suppose  that  counsel  were,  nevertheless, 
to  use  every  art  of  persuasion  he  possessed,  his  utmost  logical 
subtlety  and  trained  dexterity,  in  dealing  with  uncertainties 
and  ambiguities  attaching  unfortunately  to  facts,  in  order 
to  lead  the  jury  in  the  discharge  of  a  solemnly  sworn  duty, 
to  a  wrong  conclusion,  thereby  also  inflicting  cruel,  and  per- 
haps irreparable  justice.  Is  there,  ought  there  to  be,  a  mem- 
ber of  the  bar  of  England,  is  there  an  advocate  of  any  bar,  is 
there  a  gentleman  in  Christendom,  who  would  not  denounce 
such  vile  conduct,  and  repudiate  the  fellowship  of  one  who 
could  be  guilty  of  it  ?  In  vain  would  such  a  man  urge,  that 
the  jury  were  sworn  to  give  their  verdict  "  according  to  the 
evidence."  He  was  morally  disabled  from  dealing  with  that 
evidence,  for  the  purpose  of  convincing  them  that  it  led  them 
into  the  way  of  truth  and  justice,  while  he  knew  that  he  was 
forcing  them  into  that  of  falsehood  and  injustice.  Knowing 
what  he  knew — by  voluntarily  undertaking,  and  that  from  a 
sordid  love  of  pelf,  an  unprincipled  rivalry,  or  any  other  evil 
impulse  or  motive,  to  mislead  the  jury, — he  voluntarily  thrust 
himself  without  the  pale  of  honour  and  justice,  content  thence- 
forth to  herd  among  the  ignominious  ones  who  justify  the 
wicJced  for  reward  ;^a,udLVi]M,  if  not  grown  callous,  may  well 
tremble  under  the  question.  What- shall  be  done  unto  thee, 
thou  false  tongue  P 

Proceeding  to  the  second  of  these  cases  of-conscience,  let 
it  be  first  remarked,  that  the  facts  on  which  the  question 
is  based,  would  be  so  dealt  with,  now-a-days,  by  a  Court  of 
Law,  as  would  greatly  delight  the  discreet  conscientious 
Doctor,  and  peradventure  please,  but  certainly  astonishing, 
the  astute  Student,  with  whom  he  was  holding  so  edifying 
a  colloquy,  concerning  the  grounds  of  the  law  of  England, 
arid  of  Conscience.  One  and  the  same  court  would  give  the 
defendant,  unrighteously  sued  by  his  creditor,  a  promjjt  and 

1  Isaiali  V.  23.  2  Ps.  oxx.  3. 
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complete  relief:  nay,  the  aforesaid  creditor,  though  never" 
60  knavishly  disposed,  would  not  dare  to  make  the  attempt. 
For,  first  of  all,  the  defendant  would  be  himself  a  competent 
witness,  to  prove  that  he  had  paid  the  plaintiff,  whether  a 
.receipt  had,  or  had  not,  been  taken  for  the  money.  Sec- 
ondlj'^,  he  might  compel  the  plaintiff  to  appear  in  court  at 
the  trial,  and  answer  on  his  oath,  whether  he  had  not  been 
paid:  and  thirdly,  the  defendant  might  at  any  time  before 
the  trial,  deliver  written  interrogatories  tO  the  plaintiff, 
which  he  must  answer  by  affidavit,  on  pain  of  attachment  for 
contempt  of  court ;  and  if  he  failed  to  do  so  satisfactorily,  he 
might  be  compelled  to  submit  to  an  oral  examination  before 
one  of  the  Masters,  or  a  Judge  of  the  court ;  and  even  this 
is  not  all — for  the  plaintiff  might  be  mulcted  in  the  costs 
incurred  by  his  having  thus  driven  the  defendant  to  examine 
his  unconscientious  opponent.^  Thus  we  see  a  court  of  law 
armed  with  ample  power  to  frustrate  fraud,  to  afford  equit- 
able relief  to  its  suitors  ;  wielding  for  that  purpose,  in  the 
case  under  consideration,  one  of  the  most  potent  weapons 
of  a  court  of  equity,  mterrogaiories,  to  compel  a  discover^/  of 
the  facts  sought  unrighteously  to  be  concealed.  Thus  great 
is  the  difference,  between  a  defendant  of  the  sixteenth  and 
nineteenth  centuries,  harassed  by  an  unconscientious  plaintiff. 
Supposing,  however,  that  matters  stood  now  as  they  did 
then,  and  as  they  continued  to  do  down  even  to  the  year 
1854 ;  can  there  be  a  doubt  that  the  Student,  if  he  were  not, 
ought  to  have  been,  convinced  by  the  enlightened  reasonings 
of  the  Doctor,  founded  as  they  were  on  an  appeal  to  the 
highest  and  purest  principles  of  jurisprudence  ?  That  coun- 
sel, lending  himself  to  so  gross  an  attempt  to  defraud,  as 
that  j)roposed,  would  constitute  himself,  deliberately,  ^a^-^e- 
cepn  criminis  ?  If  he  were  to  read  in  his  brief  the  following 
passage : — "  The  amount  of  the  bond  has  been,  in  fact,  paid ; 
but  the  defendant  has  no  witness  of,  or  receipt  for,  the  pay- 
ment, and  is  not  in  circumstances  to  incur  the  expenses  of 
applying  to  a  court  of  equity :"  would  not  that  brief  be 

1  The  Common  Lav  Procedure  Act,  1854,  ss.  51-57. 
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rejected  with  indignation,  by  every  one  having  the  faintest 
pretensions  to  the  character  of  a  gentleman  ? 

The  student  must  be  apprised,  that  the  main  principles  of 
law,  involved  in  both  the  cases  put  in  Doctor  and  Student, 
rema»in  in  full  force,  however  altered  may  be  the  machinery 
by  which  they  are  set  in  motion.  The  law  may  prescribe 
what  shall  be  the  efi'ect  due,  equally,  to  the  old  Certificate 
of  the  Ordinary,  and  the  new  Decree  of  the  court  for  Di- 
vorce and  Matrimonial  Causes  :  namely,  that  each  instru- 
ment be  conclusive  evidence  of  the  fact  which  it  "  certifies," 
or  "  decrees."  In  like  manner,  Ja  man  that  is  charged  by 
sufficient  writing,  cannot  be  discharged  but  by  matter  of  as 
high  a  nature,  or  by  performance,  or  its  equivalent.^  Now, 
of  allegiance  and  protection  are  reciprocal,  in  the  case  of 
sovereign  and  subject :  so  if  a  man  must  obey  the  law  of 
the  land,  he  is  entitled  to  have  the  benefit  of  its  provisions, 
if  applicable  to  his  case.  It  is  possible,  however,  that  its 
spirit  may  be  against  him,  while  its  letter  is  for  him,  and  he 
may  choose  to  make  an  unconscientious  use  of  his  strict 
right.  The  extent  to  which  he  may  or  may  not  do  this,  in- 
dicates the  distinction  between  a  good  and  a  bad  system  of 
law :  as,  for  instance,  maintaining  a  rigid  rule  of  Law,  inac- 
cessible to  the  dictates  and  appeal  of  Equity.  It  might  be 
deplored,  but  could  not  be  helped,  if  the  faulty  condition 

1  "  In  the  case  of  the  bond,  put  by  St.  Germain,"  observes  one  of  the  emi- 
nent and  very  learned  Judges,  who  at  the  author's  request  kindly  perused 
this  chapter,  "  I  think  he  did  not  refer  merely  to  the  loss  of  evidence  of  pay- 
ment, but  to  the  necessity  for  acquaintance  wnder  seal,  to  discharge  a  bond. 
At  Common  Law,  as  you  know,  if  a  bond  was  not  paid  at  the  day,  the  penalty 
became  the  debt ;  and  according  to  the  more  correct  opinion — ^in  point  of  law 
— even  if  it  xoere  paid  at  the  day,  that  was  no  discharge,  unless  there  was  an 
acquaintance  tmder  seal,  besides !  The  debtor  was  therefore  bound,  and  en- 
titled, when  he  went  to  pay  the  money,  to  take  with  him  an  acquaintance, 
prepared,  and  require  the  creditor  to  seal  it,  If  the  debtor  paid,  without  do- 
ing this,  it  seems  he  had  no  good  answer  at  Common  Law  to  a  demand  for 
the  penalty,  and  must  have  resorted  to  Chancery.  This  quod  mirum  videtur-, 
was,  I  think,  the  sort  of  case  referred  to  by  St.  Germain.  It  was  cured  by  a 
section  of  Lord  Somers'  Act  (3  <fc  4  Anne,  c.  16,  s.  12),  with  other  Idndred 
grievances.  I  tliink  this  Act  remedied  the  wrong  pointed  at  by  St.  Germain. 
At  the  same  time,  the  Common  Law  Procedure  Act,  1854,  would  have  done 
the  same;  audit  no  doubt  furnishes  the  far  more  effectual  and  searching 
remedy  so  clearly  explained  in  the  text." 
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of  the  existing  law,  could  be  conceived  as  permitting  a 
creditor  to  compel  the  payment  of  his  debt  twice  over. 
The  sovereign  is  sworu  to  cause  the  law  t(^  be  executed  in 
all  her  judgments ;  those  judgments  are  pronounced  by 
judges  sworn  to  decide  according  to  that  law  ;  which  re- 
quires an  oath  from  jurymen  to  give  a  verdict  according  to 
the  evidence.  *  Imagine,  under  these  circumstances,  a  plain- 
tiff coming  into  Court,  having  complied  with  every  due 
form,  and  satisfied  every  requirement  of  legal  process.  He 
stands  on  the  floor  of  that  Court,  in  his  own  proper  person, 
and  demands  the  decision  of  the  law  :  namely,  that  having 
proved,  under  the  defendant's  hand  and  seal,  that  he  owes 
the  plaintiff  100/.,  the  jury  should  give  him  a  verdict,  and 
the  Court  a  judgment,  for  that  amount.  The  defendant  is 
also  in  Court,  vehemently  protesting  that  he  had  paid  every 
farthing  to  the  plaintiff ;  but  when  asked  for  his  proofs, 
can  give  none.  The  judge  must  direct,  and  the  jury  must 
give,  a  verdict  for  the  whole  amount  claimed  by  the  plain- 
tiff ;  though  they,  and  every  man  in  court,  were  morally 
certain  that  the  debt  had  been  paid— nay,  even  though  the 
plaintiff  should  say,  I  decline  to  answer  whether  I  am  paid 
already,  or  not ;  if  you  have  paid  me,  prove  it ;  I  am  in  a 
Court  of  Law,  and  stand  on  my  rights.^  But  does  the  ques- 
tion bear  even  asking,  whether  he  can  expect,  or  require, 
this  flagrant  iniquity  to  be  knowingly  perpetrated  for  him 
by  counsel  ?  By  one  of  an  honourable  and  dignified  pro- 
fession, professing  to  guide  their  conduct  by  the  lights  of 
Truthand  Justice  ?  If  he  could  require  this,  then  an  ad- 
vocate becomes,  indeed,  the  mere  tool  of  his  client,  the  very 
slave  of  Satan. 

1  A  fair  expositrix  of  law,  ruled  thus  on  a  famous  occasion  : — 

Bassanio.  "  I  beseech  you 

Vrest,  once,  the  law  to  give  authority ! 
To  do  a  great  right,  do  a  little  wrong, 
And  curb  this  cruel  devil  of  his  will, 

Portia.    It  must  not  be ;  there  is  no  power  in  Venice 
Can  alter  a  Decree  established ; 
'Twin  be  recorded  as  a  precedent;  and  many  an  error, 
By  the  same  example,  will  rush  into  the  State. 
It  cannot  be,"  / 

Merchant  of  Vernon,  Act  iv.  Scene  i. 
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The  case  has  been  here  pui-posely  proposed  in  its  naked 

monstrosity : 

"  Of  snoh  hideous  mien, 
As  to  be  hated,  needs  but  to  be  seen." 

Here  are  Eight  and  "Wrong  seen  as  distinctly  opposed  to 
each  other,  as  noonday  light,  and  midnight  darkness,  in  the 
natural  world.  As  the  confines,  however,  of  these,  cannot 
be  distinctly  defined,  so  is  it  in  the  moral  world  with  the 
conQnes  of  right  and  wrong.  The  two  seem  often  to  melt 
into  each  other,  and  amid  the  hazy  twilight,  a  conscientious 
man  may  miss  his  way.  Eight  and  wrong  he  feels  to  be 
right  and  wrong,  everywhere,  and  always  ;  yet  it  is  possible 
that  he  may  mistake  the  one  for  the  other.  It  is  then  that 
his  lantern  stands  him  in  good  stead  :  but  he  should  keep  it 
ever  trimmed;  and  fed  with  oil. 

"  Nothing,"  says  an  eminent  moralist  of  the  present  day,^ 
"  can  be  more  worthy  of  reverence,  than  Conscience.  It  is 
the  expression  of  the  supreme  rule,  so  far  as  each  man  has 
been  able  to  discern  that  rule.  Conscience  is  to  each  man 
the  representative,  and  invested  with  the  authority,  of  the 
supreme  law.  It  is  the  voice  which  pronounces,  for  man, 
the  distinctions  of  right  and  wrong,  of  moral  good  and  evil ; 
and  when  he  has  done  all  that  he  can  to  enlighten  and  in- 
struct it  by  the  aid  of  religion,  as  well  as  morality,  it  is,  for 
him,  the  voice  of  God.  To  disobey  the  commands  and  pro- 
hibitions of  conscience,  under  any  circumstances,  is  utterly 
immoral.  It  is  the  very  essence  of  immorality.  In 'order 
to  be  moral,  a  man  must  be  thoroughly  conscientious  :  he 
must  be  careful  to  satisfy  himself  what  the  decision  of  his 
conscience  is,  and  must  be  resolved  to  follow  the  course  thus 
prescribed,  at  any  rate  and  at  any  sacrifice.  Nothing  can 
be  right,  which  he  does  not  do  with  a  clear  conscience. 
Whatever  danger  or  sorrow  lies  in  one  direction,  whatever 
advantage  and  gratification  of  the  desires  and  affections  in 
the  other,  he  must  not  shrink  or  waiver.  "Whatever  may  be 
gained  by  acting  against  his  conscience,  the  consistency  and 
welfare  of  his  whole  moral  being  are  lost ;  his  moral  pro- 

1  'Whewell*.    El.  Mor.  book  ii.  oh.  xiv.  ss.  274,  5. 
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gress  is  arrested  ;  he  commits  a  grievous  transgression  ;  and 
morality  can  assure  him  of  no  means  by  which  the  evil  may, 
be  remedied,  and  the  broiieu  unity  of  his  moral  being  re- 
stored. 

"A  man  is  bound,  in  conscience,  to  do  what  he  thinks  is 
right ;  but  he  4s  also  bound  to  employ  his  facnUies  in  ascer- 
taining what  is  right.  In  cases  in  which  he  has  not  ascer^ 
tained  this,  his  course  is  doubtful ;  and,  for  the  purposes  of 
right  action,  it  is  requisite  that  these  doubts  be  removed. 
Every  case  of  moral  action  is,  for  the  person  who  acts,  a 
case  of  conscience ;  but  iu  the  greater  part  of  such  cases, 
the  rule  of  duty  is  so  plain  and  obvious,  that  no  doubt  arises 
as  to  the  course  of  action,  and  thus  no  internal  inquiry 
■brings  the  Conscience  into  notice.  In  cases  in  which  there 
appear  to  be  conflicting  duties,  or  reasons  for  opposite 
courses  of  action,  we  must  endeavour  to  decide  between 
them,  by  enlightening  and  instructing  the  conscience ;  and 
these  are  especially  called  '  cases  of  conscience.' "  ^ 

Tested  by.  an  appeal  to  this  awful  Inmate  of  man's  inner 
nature, — how  many  apparent  conflicts  of  duties  disappear! 

The  moralist  has  been  speaking,  of  cases  in  which  the  rule 
of  duty  is  so  plain  and  obvious,  that  no  doubt  arises  as  to 
the  course  of  action  ;  and  an  instance  of  such  has  just  been 
exhibited  to  the  reader.  Other  cases,  however,  he  supposes, 
in  which  there  are  conflicting  duties,  or  reasons  for  opposite 
courses  of  action ;  and  the  profession  of  advocacy,  indepen-r 
dently  of  its  inherent  difliculties  to  a  high-minded  practi. 
tioner,  afibrds  frequent  instances  of  cases  of  conscience,  or 
conflicting  duties.  One  such,  arising  out  of  an  actual  and 
a  memorable  occurrence,  shall  be  submitted  to  the  reader. 

A  counsel  is  retained  to  defend  a  prisoner,  on  a  charge  of 
murder.  After  a  whole  day's  zealous  public  exertion  on  be- 
half of  his  client,  and  when  almost  on  the  eve  of  addressing 
the  jury,  that  client  suddenly  summons  him  to  the  bar,  and 
privately  confesses  himself  guilty. 

"  Of  course,  then,"  whispers  the  astounded  advocate, 
"you  are  going  to  plead  guilty  !  " 

I  Whewell.    El.  Mor.  book  ii.  ch.  xv.  s.  277. 
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"  JSTo,  sir  I"  replies  his  alarmed  client ;  "  /  expect  you  to 
defend  me  to  the  utmost." 

Has  a  case  of  conscience  here  arisen  for  the  advocate,  or 
is  his  course  of  duty  plain  ?  Let  us  first  enquire,  what  was 
the  duty  he  originally  undertook. 

The  answer  to  this  question  involves  the  whole  theory  and 
doctrine  of  Advocacy,  and  must  be  given  with  much  con- 
sideration. 

While  it  is  a  rule,  or  maxim,  of  natural  justice,  that  no 
man  shall  be  the  judge  in  his  own  cause,  it  is  equally  a 
maxim  of  natural  equity,  that  every  one  shall  be  heard  in 
his  own  cause, — that  he  shall  not  be  condemned  unheard. 
But  what  must  he  be  "  heard  "  to  say  ?  Simply,  in  the  first 
instance,  that  as  the  law  presumes  him  innocent,  though 
charged  with  guilt,  that  guilt  must  be  proved  against  him 
according  to  the  law,— the  law  of  the  land. 

The  prisoner,  knowing  himself  guilty,  would,  neverthe- 
less, have  had  a  legal  right  to  sift  every  item  of  evidence 
brought  against  him, — -to  test  its  truth,  its  legal  and  logical 
admissibility,  relevancy,  and  sufficiency;  to  cross-examine 
closely  and  severely  every  witness,  in  order  to  test  his  trust- 
worthiness and  accuracy  ;  and  reason  on  the  evidence,  so  as 
to  persuade  or  convince  his  jury,  that  the  case  had  not  been 
proved  against  him  :  knowing  that  he  had  heai'd  every  jury- 
man swear  "well  and  ^rw^y  to  try  him,  and  a  irwe  verdict  give, 
according  to  the  evidence : "  and  that  to  them,  consequently, 
a  fact,  however  important,  and  respecting  which  they  enter- 
tained no  moral  doubt,  was,  to  all  intents  and  pui-poses,  as 
though  it  did  not  really  exist,  if  not  proved  to  them  by 
proper  evidence,  or  legitimately  deducible  from  other  proved 
facts  :  for,  quod  non  apparet,  non  est.^  He  also  knew  that  the 
jury  were  bound  not  to  convict  him,  if  they  entertained 
real  doubts  as  to  the  sufficiency  of  the  proof  brought  to 

1 1  Inst.  479.  "  The  jury  have  a  very  simple  duty  to  perform, — ^to  return 
a  verdict  according  to  the  evidence,  on  the  issues  placed  before  them.  A  jury 
cannot  more  efficiently  guard  what  you  call  public  morality,"  continued  Sir 
Cresswell  Cresswell,  addressing  counsel  who  had  been  urging  on  the  jury  that 
they  were  the  guardians  of  public  morality,  "  than  by  confining  their  atten- 
tion to  the  evidence."  Keats  v.  Keats  and  Montezuma,  Divorce  Court  Satur- 
day, 11th  December,  1858. 
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rebut  the  presumption  existing  in  favour  of  his  innocence  ; 
and  above  all,  that  the  law  could  not  compel  him  to  crimi- 
nate himself/  that  is,  extort  a  confession,  to  supply  defi- 
ciency of  legal  evidence.  If  he  considered  a  case  to  have 
been  made  out  against  him,  which  required  to  be  rebutted 
by  counter  evidence,  that  he  was  entitled  to  adduce,  bui 
truly:  a  condition  attaching  to  himself,  as  closely  as  to  his 
prosecutor.  This  unvarying  and  paramouuk  obligation  to 
the  observance  of  Truth,  it  is  of  vital  importance  for  the 
parties  themselves  to  recognise,  as  investing  them  with  re- 
sponsibilities not  to  be  evaded,  or  trifled  with.  They  have 
no  more  latitude  in  dealing  with  hostile  facts,  than  advo- 
cates. 

These  being  the  prisoner's  rights,  which,  if  he  had  chosen, 
and  been  able,  he  might  personally  have  exercised,  let  us 
proceed  to  enquire,  in  the  first  place,  with  what  rights  could 
he  invest  counsel,  whom  he  retained  to  defend  him,  wAk- 
holding  the  confession  of  his  guilt  ?  The  answer  is,  those 
rights  which  belonged  to  the  prisoner  himself.  It  is,  to 
quote  the  earliest  annotator  on  Blackstone's  Commentaries,* 
the  extentiou  of  the  maxim  of  natural  equity,  that  every 
one  shall  be  heard  in  his  own  cause,  which  warrants  the 
admission  of  hired  advocates  in  courts  of  justice  :  for  there 
is  much  greater  inequality  in  the  powers  of  explanation  and 
persuasion,  in  the  natural  state  of  the  human  mind,  than 
Avhen  it  is  improved  by  education  and  experience.  Amongst 
professional  men  of  established  character,  the  difference  in 
their  skill  and  management  is  generally  so  inconsiderable, 
that  the  decision  of  the  cause  depends  only  on  the  superi- 
ority of  the  justice  in  the  respective  cases  of  the  litigating 
parties.  Hence  the  practice  of  an  advocate  is  absplutely 
necessary  to  the  administration  of  substantial  justice. 

"  It  belongs,"  said  an  eminent  judge  in  the  Irish  Courts,^ 

1  Nemo  tenetur  se  ipsum  accusare,  said  Mr.  Justice  Coleridge,  (Broom  Leg. 
Max.  S7'J,  3rd  ed.)  is  a  maxim  of  our  law  as  settled,  as  impbrtaHt,  and  as 
wisB)  as  almost  any  other  in  it, — A  man  is  not  compelled  to  criminate  him- 
self, either  directly  or  indirectly, — even  to  answer  anything  having  that 
tendency. 

2  Mr.  Christian.    4  Comm.  356  (note  7). 

3  Chief  Justice  Blaokbume.    Butt  v.  Jackson,  10  Irish  Law  B.  123. 
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"  to  every  subject  of  this  realm,  in  all  Courts  of  Justice,  to 
assert  and  defend  his  rights,  and  to  protect  his  liberty  and 
life,  by  the  free  and  unfettered  statement  of  every  fact,  and 
use  of  every  argument  and  observation  that  can,  legitimately, 
that  is,  according  to  the  rules  and  principles  of  our  law, 
conduce  to  those  important  ends.  Every  man  has  this  right, 
and  may  exercise  it,  in  his  own  person.  He  may  commit  ite 
exercise  to  counsel ;  but  its  nature  or  character  is  not 
altered  by  this  delegation.  It  is  still  the  same,  to  be  exer- 
cised in  the  same  manner,  and  for  the  same  purposes,  and 
subject  to  the  same  limitation  and  control,  as  it  would  if  the 
party  were  pleading  his  own  cause.  These  consider- 
ations will  at  once  show  the  fallacy  of  the  argument, 
that  instructions  to  counsel  are  the  test,  by  which  we  should 
try  whether  or  not  the  line  of  duty  has  been  passed.  No 
instructions  can  justify  observations  that  are  not  warranted 
by  facts  proved,  or  which  may  legally  be  proved  ;  and  it  is 
the  duty  of  counsel  towards  their  clients,  to  use  their  own 
judgment,  experience,  and  discretion ;  and  as  the  result, 
whatever  be  their  instructions,  to  exclude  all  topics  and 
observations  of  which  the  case  does  not  properly  admit. 
Subject  to  its  just  aud  necessary  limits,  this  right,  when 
duly  exercised  and  directed  to  its  proper  purposes,  should 
not  be  fettered  or  impeded  ;  for  if  it  be,  an  injury  is  sus- 
tained, not  by  the  advocate,  but  by  the  client ;  and  not  by 
the  client  alone,  but  by  the  whole  community,  whose  inter- 
ests are  necessarily  connected  with  a  right  essential  to  the 
administration  of  justice."  One  portion  of  the  foregoing 
forcible  exposition  requires  qualification. 

So  far  from  the  advocate  being  entitled  to  say  more  than, 
or  even  as  much  as,  his  client  would  have  been  allowed  to 
say,  under  the  same  circumstances,  he  is  laid,  by  the  pre- 
sumption of  his  superior  knowledge,  under  great  restraint. 
"  I  apprehend,"  said  a  very  learned  and  upright  judge,  Mr. 
Justice  Holroyd,  "  that  a  counsel  is  in  the  same  situation, 
and  under  the  same  protection,  as  the  party  himself ;  with 
this  exception,  perhaps,  that  a  party,  from  his  comparative 
ignorance  of  what  is  or  is  not  relevant,  may  be  indulged  in 
a  greater  latitude,  and  not  be  restricted  within  the  same 
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limits,  as  a  counsel,  whose  superior  knowledge,  of  itself, 
should,  be  sufficient  to  restrain  him  within  due  bounds. 
But  strictly  speaking,  they  stand  upon  the  same  founda- 
tion."^  The  advocate,  only  thus  far  properly  restrained, 
would  undertake  the  defence  of  his  client  heartily,  and  with 
all  the  learning,  skill  and  vigilance  he  could  exhibit.  Let 
the  circrmistances  against  the  prisoner  be  ever  so  atrocious, 
it  is  still  the  duty  of  his  advocate  to  see  that  his  client  be 
convicted,  if  at  all,  only  according  to  law — that  is,  in  strict 
conformity  with  those  rules  and  forms  which  the  wisdom  of 
the  legislature,  and  of  the  law,  has  established  as  the  best 
protection  of  the  liberty  and  security  of  the  subject.^ 

Let  us  now  suppose  the  fact  of  his  guilt  to  be  communi- 
cated, in  the  first  instance,  by  the  prisoner  to  his  counsel, 
on  the  original  retainer  :  that  the  very  first  prargraph  in  the 
brief  was  in  these  words  :  "  It  would  be  Wrong  to  conceal 
from  counsel,  the  prisoner's  frank  acknowledgment  that  he 
committed  the  murder,  and  under  the  circumstances  detailed 
in  the  depositions  ;  but  he  nevertheless,  desires  every  exer- 
tion to  be  made  to  save  his  life.  A  man  of  honour  would 
either  decline  to  hold  the  brief ;  or,  reluctantly  yielding  to 
importunity,  distinctly  apprise  his,  client,  that  under  such 
circumstances,  counsel  could  do  no  more  than  see  that  the 


^Hodgson  t.  Scarlett,  1  B.  <fe  Aid.  ?44.  This  is  the  leading  case  oonoerning 
the  rights  and  liabilities  of  counsel,  in  respect  of  what  they  may  or  may  not 
say,  in  a  Court  of  Justice,  on  behalf  of  their  clients.  It  was  an  action, 
brought  by  an  attorney,  against  the  late  Lord  Abinger,  when  on  the  Northern 
Circuit,  for  having  stigmatised  him,  in  an  action  which  he  had  brought  against 
the  client  for  whom  Lord  Abinger  had  been  retained,  as  "  a  fraudulent  and 
wicked  attorney,"  who  had  done  "  one  of  the  most  profligate  things  he  had 
ever  known  done  by  a  professional  man.  On  this,  the  defendant  brought  an 
action  against  Lord  Abinger,  but  was  non-suitedj  and  the  Court  upheld  the 
non-suit,  laying  down  fhis  simple  and  salutary  rule,  which  may  be  best  stated 
in  the  language  of  Mr.  Justice  Holroyd — "  No  action  is  maintainable  against 
the  party  himself,  nor  consequently  against  his  counsel,  who  is  in  a  similar 
situation,  for  words  spoken  in  a  course  [Court?]  of  Justice.  If  they  be  fair 
comments  on  the  evidence,  and  relevant  to  the  matter  in  ifjsue,  then,  unless 
express  malice  b.e  shown,  the  occasion  justifies  them."  Id.  pp.  24i5, 7.  The 
same^  iule  applies  to  what  is  said  by  a  magistrate  judicially,  KendilUon  v. 
Maltkif,  2  Moo.  &  Bob .  438,  and  to  a  witness  in  a  cause,  provided  what  he  say 
be,  however  lalse  and  defamatoiy,  relevant  to  the  case,  and  not  shown  to  be 
knowiagly  false.    Bevis  v.  Smith,  25  L.  J.,  C.  P.  (N.  S.)  195. 

8  Blackst.  Com.  366.    Mr.  Christian's  Note  (7). 
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case  was  made  out  by  proper  evidence,  according  to  the  pre* 
scribed  forms  of  law. — Having  now  seen  the  duty  originally 
undertaken  by  counsel  when  defending  a  prisoner,  either 
with,  or  without,  the  knowledge  that  he  confessed  himself 
guilty,  let  us  approach  the  very  serious  case  proposed  for 
consideration  :  that  of  the  secret,  sudden,  spontaneous  ac- 
knowledgment, to  his  counsel,  of  that  guilt,  at  an  advanced 
stage  of  the  trial,  accompanied  by  a  demand  still  to  be  de- 
feuded  to  the  utmost.  Had  he  a  right  to  make  that  demand, 
and  was  it  consequently  the  counsel's  duty  to  yield  to.  it  ? 
Did  the  relation  of  counsel  and  client  continue  ?  Or  was  it, 
with  all  its  incidents,  dissolved  by  the  confession  ?  Had  the 
counsel  a  right  to  say,  you  have  freed  me  from  my  engage- 
ment—nay, even  go  so  far  as  to  urge,  salus  popuK,  suprema 
lex  ;  you  have,  by  your  voluntary  act,  imposed  on  me  a  dif- 
ferent and  a  higher  duty,  one  owing  to  the  community,  to 
bring  a  guilty  man  to  punishment  V  The  answer  would  be, 
that  he  could  not  viblate  the  sacred  confidence  reposed  in 
him,  in  virtue  of  which,  alone,  the  fearful  confession  had 
been  made.  "  But  suppose,"  the  harassed  advocate  might 
ask  himself,  "notwithstanding  the  prisoner's' unequivocal 
confession  to  me,  the  jury  aquit  him !  deeming  the  evidence 
adduced  insufficient :  what  if  an  innocent  man,  unhappily 
entangled  in  the  meshes  of  strong  circumstantial  evidence, 
should  be  put  in  the  place  of  the  acquitted  prisoner,  and  his 
life  be  in  danger,  while  I  am  the  depositary  of  this  dreadful 
secret?  Even  if  the  irreversible  acquittal  of  my  guilty 
client,  could  break  the  seal  of  silence  imposed  on  me  so 
long  as  our  confidential  relation  lasted,  he  might  abscond, 
or  deny  the  fact  of  his  confession.  My  evidence  to  the  con- 
trary would  not  be  admissible  at  the  trial ;  and,  in  the  event 
of  conviction,  that  evidence  might,  or  might  not,  avail  with 
the  executive,  to  procure  a  pardon.  Even  if  it  did,  what 
a  blighting  stigma,  inflicted  by  a  public  conviction  for  mur- 
der, on  an  innocent  man,  would  have  been  avoided,  had  I  not 
been  condemned  to  silence  !" 

Let  it  be  supposed,  on  the  other  hand,  that  this  "confes- 
sion," howevet  solemn,  circumstantial,  and  intrinsically  prob- 
able and  consistent,  might,  nevertheless,  afterwards  prove  to 
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have  been  false  ;  made  in  a  moment  of  hallucination, — in  a 
sudden  accession  of  madness — the  delerium  of  a-n  over- 
wrought imagination,^— as  has  often  happened.^  Is  the 
counsel  bound  to  assume,  and  act  upon,  the  truth  of  the 
confession  ?  Or  may  he  not  say,  in  favorem  vitOB,  I  will  not 
believe  in  the  truth  of  this  extraordinary  confession,  but 
proceed  to  discharge  my  duty  with,  perhaps,  necessarily 
diminished  efficiency,  but  greatly  increased  circumspection 
and  anxiety  ?  Or,  suppose  again,  that  he  believed  the  con- 
fession to  be  true,  and  at  the  same  time  the  evidence  adduced 
against  the  prisoner  to  be  false  :  the  corrupt  and  deadly 
fruit,  for  instance,  of  a  large  reward  offered  for  evidence  : 
the  result  of  malignant  hatred  and  revenge ;  or  of  honest 
but  obstinate  error  on  the  part  of  the  witnesses.  And  again, 
would  not  the  effect  of  the  sudden  silence  and  retirement  of 
counsel,  be  of  itself  fatal  to  the  prisoner,  who  had  originally 
retained  him  as  counsel,  confidently  relying,  for  his  life's 
sake,  on  the  absolute  sanctity  of  the  relation  between  coun- 
sel and  client  ? 

If  any  by-stander  had  overhead  the  confession,  it  would 
become  his  'duty  to  disclose  it ;  if  one  of  the  jury  had  heard 
it,  he  would  have  been  bound  to  rise  in  the  jury-box,  tender 
himself  as  a  witness,  and  after  giving  the  evidence,  delibe- 
rate with  his  brethren  as  to  the  effect  due  to  it :  and  if  even 
the  Judge'  trying  the  case,  had  .happened  to  hear  the  con- 
fession, he  also,  it  seems,  could,  and  ought  to  be  sworn,  and 
give  evidence  to  the  jury,— ^he,  equally  with  the  juryman, 
being  liable  to  cross-examination,  on  the  part  of  the  pris- 
oner. Thus,  then,  the  counsel  alone — who,  moreover,  does 
not  know  that  the  confession  of  guilt  is  true, — is  forbidden 
to  reveal  the  disclosure,  because  it  had  been  made  to  him 


1  Taylor  on  Evidence,  vol.  i.  p.  711  (3rd  ed.) 

2  There  is  a  case  on  record  of  a  poor  wretch  confessing  that  he  had  mur- 
dered a  man,  who  made  his  appearance  alive  and  well,  some  time  after  the 
self-accused  murderer  had  been  hanged. 

3  See  11  Howell's  "State  Trials,"  col.  459,  "for,  in  that  particular,  a  Judge 
ceases  to  be  a  Judge ;  and  is  a  witness,  of  whose  evidence  the  jury  are  the 
judges,  though  he  afterwards  reassumes  his  authority,  and  is  afterwards  a 
judge  Of  the  jury's  verdict."  This  is  said  with  reference  to  civU,  but  the  prin- 
ciple is  equally  appUoable  to  criminal,  proceedings. 
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during  the  existence  of  the  sacred  relationship  of  counsel 
and  client ;  and  that  counsel,  so  far  from  being  released  by 
his  client,  is  required  to  discharge  his  duties  to  the  utmost,  and 
to  the  last.  The  advocate,  under  these  circumstances,  assu- 
redly cannot  regard  the  relation  of  counsel  and  client,  as  dis'- 
solved  by  the  fact  of  confession,  however  strongly  he  may 
Delieve  in  its  truth.  But  how  is  he  thenceforth  to  discharge 
his  suddenly  disturbed  duties  ?  The  answer  is  not  difficult, 
and  may  be  given  with  confidence,  in  the  apt  and  felicitous  lan- 
guage of  one  of  the  most  distinguished  judges  of  modern  times, 
Lord  Wensleydale,  then  Mr.  Baron  Parke,  when  suddenly 
appealed  to,  on  such  an  occasion  of  direful  perplexity.  He 
first  desired  to  be  informed,  distinctly,  whether  the  prisoner 
insisted  on  his  counsel's  defendind  him.;  and  on  hearing  that 
he  did,  said  "  that  the  counsel  was  bound  to  do  so,  and  to  use 
all  fair  arguments  arising  on  the  evidence;"^  counsel  would, 
in  such  a  case,  remind  the  jury,  in  cogent  terms,  that  they 
were  sworn  to  give  a  true  verdict,  according  to  the  evidence, 
and  according  to  nothing  else  j — he  might  urge,  by  all  fair 
arguments,  for  instance,  that  the  whole  of  the  evidence  might 
be  true,  and  yet  not  necessarily  prove  the  prisoner's  guilt,  at 
all  events  with  requisite  clearness  and  certainty;  that  links 
in  the  chain  of  proof  were  wanting,  which  might  have  been 
supplied ;  that  identity  appeared  on  the  evidence,  question- 
able ;  that  the  witnesses  could  not,  from  various  causes,  be 
depended  upon,  judging  from  what  had  been  elicited  in  open 
court.  Ai\  this,  however,  would  be  done  fairli/  by  the  con- 
scientious advocate,  and  under  the  terrible  restraint  imposed 
by  his  own  individual  belief  in,  if  not  knowledge  of,  the  pris- 
oner's guilt.  If  a  counsel,  under  such  circumstances,  could 
not  go  thus  far,  then  advocacy  would  be  annihilated  ;  and  the 
reign  of  universal  injustice  and  oppression  commence. 

Mention  has  been  made?  of  difficulties  inherent  in  the  pro- 
fession of  Advocacy,  and  that  too  in  its  ordinary  practice — ■ 
alike  in  civil  and  criminal  cases  ;  in  questions  of  law,  and  in 

1  The  author  has  communioated  with  the  noble  and  learned  lord  on  thia 
matter,  and  has  been  assured  by  him  of  the  acouraoy  of  the  statement  in  the 
text. 

2  Ante,  pages  15, 16. 
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questions  of  fact  in  addressing  judges  or  juries.  Let  a 
moralist  be  supposed  to  whisper  thus  to  counsel  about  to 
open  the  case  of  a  defendant  :  "  Sir,  you  believe,  or  strongly 
suspect,  that  the  moral  merits  are  all  against  your  client,  and 
■with  the  other  side  ;  yet  you  are  rising  in  reliance  on  your 
practised  dexterity,  and,  it  may  be,  on  a  feeble  judge,i  a 
credulous  jury,  an  inexperienced  opponent.  Or,  if  they  be 
all  fit  for  their  posts,  still  you  rely  on  superior  tact  and  knowl- 
edge, in  order  to  gain  triumph  by  unconscientiousness  ;  to 
trip  up,  if  you  can,  by  legal  quirks  and  quibbles,  the  heels 
of  the  kind-hearted  person  who,  as  j'ou  cannot  but  see  from 
your  own  brief,  had  lent  your  worthless  client  a  thousand 
pounds,  to  save  him  from  ruin."  The  advocate,  in  his  turn, 
wishes  to  put  a  question  to  the  moralist :  "Suppose  me  to 
be  retained  for  the  plaintiff  in  this  case,  and  to  be  of  your 
opinion  as  to  the  moral  merits  ;  would  you  sanction  my  using 
all  that  experienced  dexterity  for  which  you  gave  me  credit, 
in  order  to  evade  the  law  of  the  land,  which  I  know  to  be 
in  itself  just,  and  applicable  to  the  case,  and  this,  too,  in  a 
court  of  law  ?  Would  not  that  be,  of  itself,  the  violation 
of  a  moral  duty  ?  And  that,  too,  as  you  assume,  to  gain  a 
moral  end  ?  Do  you  really  approve  of  the  sophistical  sub- 
tlety with  which  I  am  knowingly  to  suggest,  and  get  the 
court  to  act  upon,  an  unreal  distinction,  a  false  analogy  ?  Is 
this  your  morality  ?"  What  is  the  ethical  difference,  be- 
tween using  relevant  rules  of  law,  to  enforce  an  inequitable 
demand,  and  abusing  them,  to  defeat  it  ?^ 


1  "  To  beguile  the'  Court,  or  the  party,  .  .  .  is  an  artificial  deceit,  of 
all  others  the  worst:  for  hereby  the  matter  is  so  tricked,  shadowed,  and 
heightened  by  colour  of  painted  art,  as  thereby  the  judges  themselves  are 
abused  and  beguiled."    Lord  Coke,  2d  Instit.  p.  215. 

2  Edmund  Saunders,  an  eiTand  boy  in  one  of  the  Inns  of  Court,  being  set 
to  copy  precedents,  acquired,  in  doing  so,  Imowledge  enough  to  qualify  him  to 
be  an  attorney.  He  subsequently  contrived  to  be  called  to  the  Bar ;  became 
one  of  the  most  astute  and  learned  of  practitioners ;  and  finally  Chief  Jus- 
tice of  the  Court  of  King's  Bench,  but  died  suddenly,  almost  immediately 
afterwards.  He  became  known  to  posterity,  as  author  of  the  celebrated  "Ee- 
ports"  of  Cases  which  occurred  in  the  time  of  Charles  II. ;  and  in  one  of  these 
(Veale  v.  Warner,  vol.  i.  pp.  326,  et  seq.)  he  has  left  on  record,  with  a  sort  of 
quaint  and  stolid  candour,  a  rebuke  administered  to  him  by  the  Chief  Justice 
of  the  Court.     "And   Kelynge,  Chief  Justice,  reprehended  Saunders  for 
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Quitting  these  questions,  suggestive  of  many  others  to 
both  lawyer  and  nioralist,  let  it  be  attempted,  briefly  and 
plainly,  to  place  the  important  subject  to  which  they  refer,' 
upon  solid  foundations. — Let  the  practitioner  of  the  law  first 
of  all  advert,  for  a  moment,  to  the  nature  of  that  law  itself, 
which  we  are  reminded  in  Doctor  and  Student  is  founded 
on  the  law  of  God,  and  of  Reason,  as  well  as  the  law  and 
customs  of  the  realm  :  the  aim  of  law  being  to  secure  right 
and  justice. 

He  who  practises  that  law,^the  Advocate, — is  not  merely 
a  lawyer,  but  a  moral  agent :  and  that  character  he  cannot 
put  ofi^,  by  putting  on  any  professional  character.  ^  As  such 
moral  agent,  he  is  a  judge  of  right  and  wrong,  and  an  ad- 
vocate of  what  is  right ;  and  so  far  is  bound  to  be  just  in 
his  judgments,  and  sincere  in  his  exhortations.  Every  man, 
when  he  advocates  a  case  in  which  morality  is  concerned, 
has  an  influence  on  his  hearers,  derived  from  the  belief  that 
he  shares  the  moral  sentiments  of  all  mankind.^  This  influ- 
ence of  his  supposed  morality,  is  one  of  his  possessions; 
which,  like  all  his  possessions,  he  is  bound  to  use  for  moral 
ends.  If  he  mix  up  his  character  as  an  Advocate,  with  his  char- 
acter as  a  moral  agent,  using  his  moral  influence  for  the  advo- 
cate's purpose,  he  acts  immorally.  He  makes  the  moral  rule 
subordinate  to  the  professional  rule.  He  sells  to  the  client, 
not  only  his  skill  and  learning,  huihimself.  He  makes  it  the 
supreme  object  of  his  life  to  be,  not  a  good  man,  but  a  suc- 


pleading  so  subtly,  on  purpose  to  triek  tlie  plaintiff."  The  Court  was  forced  to 
yield  to  his  opinion  in  point  of  law,  yet  would  not  give  judgment  for  his  oU- 
eut,  "  because  it  was  a  trick  in  pleading  ;"  allowing  the  plaintiflfto  discontinue 
his  action,  but  on  payment  of  costs.  Saunders  adds,  however,  by  way  of 
excuse  for  himself,  that  "  it  was  a  ease  of  the  greatest  hardship  on  the  de- 
fendant," of  whom,  in  truth,  the  plaintifi'  was  debtor,  instead  of  being  the 
large  creditor  he  represented  himself,  in  bringing  the  action.  It  afterwards 
appeared  tiiat  he  had  reaUy  been  guilty  of  gross  fraud  in  the  matter,  but  the 
defendant  eould  not  show  it  by  plea  in  a  Court  of  Law.  Subsequently,  how- 
ever, he  succeeded  in  obtaining  relief  in  a  Court  of  Equity,  "and  so,"  adds 
Saunders,  "this  matter  was  at  rest"  (p.  327  b).  Here  may  again  be  seen  an 
instance  of  the  immense  superiority  of  modem,  over  ancient,  proceedings  in 
Coiu-ts  of  Law,  enabling  them  to  give  complete  relief  without  remitting  parties 
before  them,  to  a  Court  of  Equity. 
1  Whew.  "  iBlem.  Morality/'  b.  it  c.  xv.  s.  303.  a  Id. 


Cannot  Divest  Himself  of  Eesponsibilitt.      207 

cessful  lawyer.  If  it  be  alleged,  that  by  allowing  the  differ- 
^ce  of  his  professional  and  unprofessional  character  to  be 
seen  in  his  pleading,  the  advocate  will  lose  his  influence 
with  his  hearers  ;  the  moralist  will  reply  that  the  advocate 
ought  not  to  have  an  influence  which  arises  from  a  false  repre- 
sentation of  himself;  and  that  if  he  employ  the  influence 
of  his  non-professional  character,  he  is  bound,  in  tbe  use  of 
it,  to  non-professional  rules  of  duty.  To  act  rightly  is  his 
proper  object ;  to  succeed  as  an  advocate,  is  ia  proper  object 
only  so  far  as  it  is  consistent  with  the  former.  To  cultivate 
his  moral  being,  is  his  highest  aim ;  to  cultivate  his-  profes- 
sional eminence,  is  a  subordinate  aim.  Not  only  is  it  his 
duty  thus  to  cultivate  and  practise  his  profession  in  subor- 
dination to  moral  ends,  and  to  reject  its  rales  where  they 
are  inconsistent  with  this  subordination  ;  but  there  belong  to 
him  moral  ends  which  regard  his  profession,  namely,  to 
make  it  an  institution  fitted  to  promote  morality.  He  must 
seek  to  shape  its  rules,  and  so  to  alter  them,  if  need  be,  that 
they  shall  be  subservient  to  the  rules  of  duty.  To  raise  and 
purify  the  character  of  the  advocate's  Profession,  so  that 
it  may  answer  the  ends  of  justice,  without  requiring  insincer- 
ity in  the  advocate,  is  a  proper  aim  for  a  good  man,  who  is  a 
lawyer ;  a  purpose  on  which  he  may  well  and  worthily 
employ  his  efforts  and  his  influence.^ 

No  enlightened  student  or  practitioner  of  jurisprudence, 
no  one  sensible  of  what  constitutes  the  true  greatness  and 
dignity  of  his  profession,  and  a  title  to  public  respect  as  a 
member  of  that  profession,  will  dissent  from  these  doctrines 
of  the  moralist.  Nor  will  their  truth  and  importance  be 
diminished,  in  the  advocate's  estimation,  if  he  should  have 
even  a  growing  sense  of  the  difficulty  of  regulating  his  con- 
duct by  them. 

The  moralist  will  readily  grant  that  it  is  likely  to  answer 
the  ends  of  justice  in  a  community,  that  there  should  exist 
a  Profession  of  Advocacy — a  body  of  men  ready  to  urge, 
with  full  force,  the  arguments  on  each  side,  in  doubtful  cases. 
It  will  as  readily  be  conceded,  that  if  the  advocate,  in  his 

1  'Whewell.  El.  Mor.  b.  ii.  c.  xv.  s.  304. 
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mode  of  pleading,  and  exercising,  his  profession,  allows  it 
to  be  understood  that  this  is  all  he  undertakes  to  do,  he 
does  not  transgress  his  duties  of  truth  and  justice,  even 
in  pleading  for  a  bad  cause:  since,  eveu  for  a  bad  cause, 
there  may  be  arguments,  and  even  good  arguments.^  But 
the  moralist  will  as  sternly  insist,  that  if  the  advocate,  in 
pleading,  a^er^  his  belief  that  his  cause  is  just,  lolien  he  be- 
lieves it  unjust,  he  oifends  against  Truth,  as  any  other  man 
would  do,  who,  in  like  manner,  made  a  like  assertion  ;  nor 
is  it  conducive  to  the  ends  of  justice,  that  every  man,  how- 
ever palpably  unjust  his  cause,  should  have  such  support 
to  it.'^ 

To  this  proposition,  also,  of  the  moralist,  will  give  his 
instant  and  hearty  assent,  every  advocate  worthy  of  being 
allowed  to  become,  and  continue  such, — every  advocate 
desirous  of  being  regarded  as  a  man  of  honour  ;  who  is  not, 
iu  fact,  simply  a  knave  ;  nay,  in  plain  terms,  a  liar,  however 
his  callous  conscience  may  feel  at  ease  under  the  shelter  of 
a  supposed  "convention."  "There  are  falsehoods  which 
are  not  lies,"  says  Dr.  Paley,  in  his  chapter  entitled  "  Lies  ;  "^ 
"  that  is,  which  are  not  criminal : — where  no  one  is  deceived, 
which  is  the  case,  in  a  servant's  denying  his  master ;  a 
prisoner's  pleading  not  guilty ;  an  advocate  asserting  the 
justice,  or  his  belief  of  the  justice,  of  his  client's  cause.  In 
such  instances,  no  confidence  is  destroyed,  because  none  was 
reposed ;  no  promise  to  speak  the  truth  is  violated,  because 
none  was  given,  or  understood  to  be  given."  "  A  lie,"  he  had 
said,  in  the  opening  sentence  of  the  chapter,  "is  a  breach 
of  promise ;  for  whoever  seriously  addresses  his  discourse 
to  another,  tacitly  promises  to  speak  the  truth,  because  he 
knows  the  truth  is  expected."  It  may  be  difficult  to  deter- 
mine whether  Paley,  in  adding  what  followed,  as  above, 
was  speaking  as  tar  as  an  advocate  was  concerned,  contemp- 
tuously, or  contemptibly.  What  could  have  warranted  the 
former,  but  the  degraded  condition  of  the  Bar,  or  at  least 
of  many   members  of  the   Bar,  of  his   day  ?     Are  we  to 


1  Whewell.     El.  Mor.  b.  ii.  o.  xv.  s.  303.  2  IJ,,  id. 

S  "  Moral  and  Pol.  Philos."  b.  iii.  o.  xv. 
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suppose,  that  it  was  then  the  general  and  unchecked  practice 
of  counsel,  to  assert,  personally,  the  justice,  or  his  belief  of 
the  justice,  of  his  client's  cause  ?  But  how  are  we  to  explain 
the  conduct  of  the  Judges,  on  such  occasions  ?  Must  they 
be  supposed  to  have  been  so  dead  to  a  sense  of  propriety 
and  decency,  as  to  tolerate  so  wide  and  often  profligate  a 
departure  from  the  course  of  true  advocacy  ?  If  it  were  so, 
Paley  may  have  considered  that  he  best  discountenanced  so 
vile  a  practice,  by  the  degrading  fellowship  nrhich  he  estab- 
lished between  a  footman,  a  barrister,  and  a  criminal  in  the 
dock !  If,  however,  he  meant  his  words  to  be  understood  liter- 
ally, and  in  their  obvious  sense,  then  he  spoke  contemptibly 
indeed.  His  morality  was  as  flimsy  and  fallacious,  as  his  igno- 
rance of  the  profession  of  Advocacy  was  complete  and  inex- 
cusable. He  makes,  even,  no  distinction,  it  will  be  obseived 
betw;een  an  advocate's  professing  "  his  belief"  truly,  or  falsely, 
"  of  the  justice  of  his  client's  cause  1"  In  either  case,  what 
he  said  was  allowable,  because  no  confidence  was  destroyed,  no 
promise  violated  ! ,  The  criminal  absurdity,  however,  of  such 
a  doctrine  becomes  apparent  on  simply  asking,  with  a  sounder 
moralist,'  if  it  be  worth  a  serious  question, — "  if  there  be  no 
mutual  understanding  that  the  advocate  shall  speak  truly, 
to  what  purpose  does  he  speak,  or  to  what  purpose  do  judges 
or  juries  hear?"  According  to  Dr.  Paley,  it  is  the  duty 
of,  or  at  least  allowable  for,  an  advocate  to  do  all  that  can 
be  done  for  a  client ;  among  other  things,  and  especially,  to 
lie  for  him ! 

If  the  student,  or  youthful  advocate,  were  to  refer  to  the 
great  work  of  Puffendorff,  in  order  to  relieve  any  scruples 
of  conscience  he  might  feel,  he  would  meet  with  doctrine 
calculated  to  startle  him  not  a  little.  According  to  this 
Light  of  Conscience,^  there  is  a  distinction  between  advocates 
lying,  in  civil  and  criminal  cases  1  In  the  former,  an  advo- 
cate cannot,  with  a  safe  conscience,  hinder  the  injurpd  party 
from  obtaining  redress,  as  soon  as  may  be  ;  and  therefore, 
"  in  such  controversies,"  says  the  Moralist,  "  we  condemn  as 


1  Dr.  Whewell,  "  Elem.  of  Mor."  book  ii.  chap.  xv.  §  303. 

2  "  Law  of  Jfatnie  and  Natiojis,"  book  iv,  chap.  i.  J  81. 
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unlawful,  not  oaly  false  allegations  and  feigned  reasons,  but 
likewise,  all  dilatory  exceptions  and  demurs."  But  in  crimi- 
nal cases  a  distinction  is,  it  seems,  to  be  made  between  coun- 
sel assigned  by  public  authority,  and  one  selected  by  the 
prisoner  himself.  It  does  not  seem  allowable  for  the  former 
to  make  use  of  feigned  arguments,  and  false  colours ;  "  but 
he  whom  the  prisoner  particularly  chooseth,  and  retains  to 
plead  in  his  behalf,  since  he  only  acts  as  his  client's  interpre- 
ter, may  lawfully  use  the  same  method  of  defence  as  the 

prisoner  might Nor  is  justice  in  any  great  danger 

of  suffering  by  this  permission  ;  for  since  the  judge  is  sup- 
posed fully  to  know  the  law,  the  advocate,  by  producing  false 
laws,  or  false  authorities,  is  not  likely  to  prevail  to  any  pur- 
pose ;  and  he  is  never  credited  upon  his  bare  assertion,  but 
obliged  to  produce  sufficient  proof.  And,  therefore,  if  a 
guilty  person  do,  sometimes,  by  this  means  escape  unpun- 
ished, the  fault  is  not  to  be  charged  on  the  advocate,  or 
on  the  prisoner,  but  on  the  judge,  who  had  not  the  wisdom 
to  distinguish  between  right  and  wrong  !"  Immorality  so 
staring  and  monstrous  as  this,  requires  no  denunciation  :  and 
as  far,  at  all  events,  as  these  instances  go,  the  student  may 
discard  the  proffered  guidance  of  either  Paley  or  Puffendorff. 
It  is  necessary,  however,  to  take  a  step  very  much  further 
than  merely  abstaining  from  the  fales  expression  of  individ- 
ual opinion ;  and  to  lay  it  down  as  a  rule,  never  to  be  de- 
parted from  except  under  exceedingly  special  circumstances, 
that  an  advocate  should  express  no  personal  opinion  or  belief 
at  all,  as  to  the  justice  of  his  client's  case,  however  sincere 
and  strong  that  opinion  or  belief  may  be.  To  do  so,  would 
be,  at  the  very  least,  an  impertinence,  emanating  from  one 
either  grossly  ignorant  of,  or  wilfully  disregarding,  the  posi- 
tion, functions,  and  province  of  an  advocate.  The  exact 
question  to  be  tried  by  the  jury,  under  the  superintendence 
of  the  Judge,  or  by  the  Court,  is  the  justice,  or  injustice,  of 
that  client's  case ;  and  how  can  it  signify  to  either  court, 
judge,  or  jury,  what  is  the  opinion  or  belief  of  that  client's 
chosen  advocate  ?  It  tempts  the  observation,  that  he  is  also 
the  feed  advocate  of  that  client ;  and  excites  the  suspicion, 
that  if  his  protestation  be  very  vehement,  his  fee  has  been 
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very  large  ;  that  his  judgment  is  biased  and  warped  by  vari- 
ous considerations,  based  on  a  regard  to  his  own  interest,  and 
successful  rivalry  with  his  opponent.  And,  again,  what  has 
that  opponent  to  saj;^  to  the  matter  ?  Ought  he  to  allow  his 
client's  case  to  be  thus  prejudiced  ?  Is  he  to  enter  into  that 
contest  in  which,  to  adopt  the  language  of  the  great  Orator 
of  Greece,  Victory  is  more  ignominious  than  defeat  ?  Is  he, 
in  self-defence,  to  asseverate  his  opinion  or  belief  of  the  jus- 
tice of  his  client's'  case,  and  thus  the  judge,  the  jury,  and 
the  public  be  outraged  by  the  revolting  spectacle  of  two  men, 
striving  to  out-lie  each  other,  and  those  two  men,  at  that 
moment,  members  of  the  honourable  profession  of  the  Bar? 
such  a  procedure  is  destructive  of  the  advocate's  own  sense 
of  truth  and  moral  rectitude,  and  of  fearful  ill  example.  It 
would  as  rapidly  corrupt  the  morals  of  the  Bar,  as  it  would 
draw  down  on  it  public  scorn  and  execration. — While,  thus, 
moreover,  deserting  his  own  province,  he  also  invades  that 
of  the  judge,  and  the  jury,  to  whom  he  presumptuously  offers 
a  spurious  element  of  judgment.  How  are  they  to  act  upon 
such  an  idle,  and  often  wicked,  declaration  ?  They  can,  but 
reject  it  with  contempt  and  loathing.  The  distinction,  in 
short,  between  forensic  and  judicial  functions,  is  broad,  and 
vital ;  and  that  judge  who,  when  a  violation  of  the  distinc- 
tion occurred,  did  not  promptly  interpose,  and,  if  need  be, 
strongly  rebuke  him  who  was  guilty  of  it,  would  himself 
forget  his  own  functions,  and  compromise  the  dignity  and 
authority  of  his  office. 

A  strict  and  conscientious  observance  of  this  cardinal  rule, 
that  counsel  is  neither  the  witness,  nor  the  judge,  but  only 
the  advocate,  of  his  client,  will  not  only  enhance  the  dignity 
and  legitimate  efficiency  of  the  advocate,  giving  him  great 
influence  with  judges,  juries,  and  the  public  ;  but  also  mate- 
rially conduce  to  the  due  administration  of  justice.  And 
this  leads  to  an  observation  of  great  importance  :  that  while 
the  advocate  is  neither  judge  nor  Avitness,  he  is  yet  to  regard 
himself  as  not  exclusivelj'^  an  advocate,  but  also  "  a  minister 
of  justice,  acting  in  aid  of  the  judge  before  whom  he  prac- 
tises." These  are  the  weighty  words  of  a  late  eminent  Equity 
Judge,  Lord  Langdale  ;  and  the  occasion  which  called  them 
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forth,  so  forcibly  illustrates  the  scope  of  this  higher  function 
of  advocacy,  that  it  is  fitting  briefly  to  indicate  the  nature 
of  that  occasion,  in  order  to  appreciate  the  duty  which  coun- 
sel may  suddenly  find  imposed  on  them,  by  the  Court.  In 
the  case  of  Hutchinson  v.  Stephen,^  a  decree  had  been  made, 
at  the  hearing  of  the  cause  ;  and  on  a  subsequent  occasion, 
the  Court  was  asked,  on  the  part  of  the  defendant,  to  order 
the  cause  to  be  "  advanced,"  so  that  its  course  might  be 
accelerated,  by  hearing  it  on  the  next  ddy  of  short  causes. 
It  was  alleged  that  this  ought  to  be  allowed,  as  what  re- 
mained to  be  done  was  a  matter  quite  of  course,  and  could 
occupy  no  longer  time  than  that  usually  allotted  to  "  shori 
causes."  This  was  opposed  by  the  eminent  counsel  (Mr. 
Tinney)  for  the  plaintiff,  as  an  innovation  on  the  practice  of 
the  Court,  introduced  by  the  then  Judge.  His  lordship  in- 
terposed with  the  question,  "  Can  you  say,  that  this  cause  is 
not  proper  to  be  heard  as  a  short  cause  ?"'  Mr.  Tinney 
answered,  with  commendable  caution  and  candour,  that  he 
"  was  not  prepared  to  say  that  it  was  not  so,"  but  he  "  sub- 
mitted that  there  was  no  precedent  for  the  motion,"  and  pro- 
ceeded to  argue  that  point  clearly  and  ably.  The  Judge 
again  interposed,^  to  say,  that  "  if  counsel  stated  that  the 
cause  was  not  proper  to  be  heard  as  a  short  cause,  the  Court 
relied  implicitly  upon  the  honour  of  counsel,  and,  on  such  a 
statement,  would  at  once  refuse  the  application."  Once 
more,^  during  the  argument,  the  Judge  interposed  to  the 
same  effect :  but  counsel  declined  to  give  the  assurance  asked 
for,  and  preferred  '•'  resting  his  opposition  to  the  motion,  on 
the  general  practice  of  the  Court."  On  which  the  Master 
of  the  Rolls  at  once  proceeded  to  deliver  an  elaborate  judg- 
ment— complimenting  counsel  on  the  "  candour,  zeal,  and 
ability  "  which  he  had  exhibited.  He  vindicated  the  pro- 
priety of  the  practice  he  had  introduced,  and  finally  granted 
the  application :  his  decision  being  afterwards  upheld,  on 
appeal,  by  the  Lord  Chancellor.*  In  the  course  of  his  judg- 
ment, Lord  Langdale  thus  expressed^  himself,  with  equal 
force  and  dignity,  on  the  duty  of  Counsel. 

1  1  Keen  (reports  in  the  EoUs'  Com-t),  659,  a.  d.  1837. 

2  M.  p.  661.         3  Id.  p.  662.         i  Id.  p.  670  (note  a).        B  id.  p.  668. 
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"  With  respect  to  the  task,  which  I  may  be  considered  to 
have  imposed  upon  counsel,  I  wish  to  observe  that  it  arises 
from  the  confidence  which  long  experience  induces  me  to 
repose  in  them  ;  and  from  a  sense  which  I  entertain  of  the 
truly  honourable  and  important  services  they  constantly  per- 
form as  ministers  of  justice,  acting  in  aid  of  the  Judge  before 
whom  they  practise.  No  counsel  supposes  himself  to  be  the 
mere  advocate  or  agent  of  his  clients,  to  gain  a  victory,  if  he 
can,  on  a  particular  occasion.  The  zeal  and  the  arguments 
of  every  counsel,  knowing  what  is  due  to  himself  and  his 
honourable  profession,  are  qualified,  not  only  by  considera- 
tions affecting  his  own  character  as  a  man  of  honour,  experi- 
ence, and  learning,  but  also  by  considerations  affecting  the 
general  interests  of  justice.  It  is  to  these  considerations, 
that  I  apply  myself ;  and  I  am  far  from  thinking  that  any 
counsel  who  attends  here,  will  knowingly  violate,  or  silently 
permit  to  be  violated,  any  established  rule  of  the  Court,  to 
promote  the  purposes  of  any  client,  or  refuse  to  afford  me 
the  assistance  which  I  ask  in  these  cases." 

Let  it  be,  for  a  moment,  imagined  that  counsel  had,  un- 
happily, so  far  forgotten  himself,  and  what  was  due  to  truth 
and  honour,  as  to  have  asserted  that  the  cause  was  not  a 
proper  one  to  be  heard  as  a  short  cause  I  What  would  have 
been  his  position  afterwards,  when  the  cause  came  on  in  its 
due  turn,  and  instantly  falsified  the  declaration  he  had  made 
concerning  it  ? 

Here,  then,  is  a  case  in  which  the  advocate  is  not  seen  vol- 
unteering his  opinion  as  to  the  justice  of  his  client's  cause, 
but  replying,  truthfully,  as  a  man  of  honour,  and  aj  the  same 
time  discreetly  and  cautiously  as  an  advocate,  when  suddenly 
appealed  to  by  a  judge,  in  reliance  on  his  sense  of  honour 
and  duty  as  a  minister  of  justice,  to  act  in  aid  of  the  Court. 
Cases  of  this  kind  occur  perpetually  in  practice.  They  pre- 
sent no  difficulty  to  him  who  has  the  soul  of  a  gentleman,  but 
may  prove  so  many  pit-falls  to  him  who  has  not :  who,  in 
disgraceful  eagerness  to  oblige  his  client,  and  advance  the 
fancied  interest  of  that  client  at  the  moment,  will  answer  the 
judicial  appeal,  recklessly,  and  falsely. 

What,  then,  is  meant  by  an  advocate's  regarding  himself 


214  Ethics  of  the  Bar- 

as,  in  any  sense,  a  minister  of  justice,  and  acting  in  aid  of 
the  judge  ?  If  he  were  to  forget,  or  disregard,  his  character 
and  duties  as  an  advocate,  he  would  at  once  betray  his  cli- 
ent, and  impede  and  disturb  the  very  administration  of  jus- 
tice itself.  The  Court  counts  on  his  doing  all  that  he  legiti- 
mately can,  on  behalf  of  that  client,  and  placing  the  facts 
and  the  law  of  the  case  as  favourably  for  him  as  the  advo- 
cate conscientiously  can.  The  judge  is  naturally  presumed 
to  be,  and  generally  is,  in  learning,  judgment,  and  experi- 
ence, superior  to  the  advocate.  This  the  latter  knows  ;  and 
that  if  he  err  regarding  law  or  fact,  the  Court,  having  the 
interests  of  justice  only  in  view,  will  set  him  right  ;  and  this 
operates  beneficially  on  the  advocate.  Knowing  the  restraint 
imposed  upon  himself  by  the  conscientious  advocate,  the 
judge  gives  the  greater  credit  to  all  his  statements  and 
reasonings,  and  forbears  from  undue  pressure,  of  any  kind, 
on,  and  even  sympathises  with  one  evidently  dealing  candidly, 
in  a  difficult  position.  The  judge  feels  that  he  has  been 
assisted,  as  far  as  ought  in  reason  to  be  expected  from  the 
advocate  ;  and  the  latter  is  satisfied  with  having  done  his 
duty  so  far,  and  with  his  utmost  vigour  urged  every  topic 
that  ought  to  have  been  urged  on  behalf  of  his  client.  When, 
in  short,  upright  and  able  counsel  practices,  publicly,  before 
independent,  upright,  and  able  judges,  the  best  practicable 
guarantees  exist  for  the  satisfactory  administration  of  jus- 
tice. Each  assists  and  checks  the  other,  as  far  as  is  consis- 
tent with  their  respective  positions.  But  how  can  this  happy 
result  be  attained,  where  a  judge  distrusts  the  advocate,  be- 
lieving, as  the  fact  is,  that  he  will  deceive  and  misrepresent,^ 
if  he  can,  and  may  have  constant  opportunity,  if  so  basely 
disposed,  of  doing  this  with  temporary  impunity  ?  No  one 
sufiers  more  severely  than  the  client  employing  an  uncon- 

T^  "  Bishop  Burnet  paid  Sir  Matthew  Hale  a  compliment,"  says  Lord  Camp- 
hell,-  ("  Lives  of  Chief  Justices,"  vol.  i.  p.  520,  note),  "  which  shows  a  very  lax 
slate  of  feeling  at  the  Bar,  in  those  days :  '  He  abhorred  those  too  common 
faults,  of  misreciting  evidence,  quoting  precedents  or  books  falsely,  or  assert- 
ing things  confidently  by  which  ignorant  juries,  or  weak  judges,  aie  too  often 
wrought  on.'  This  '  over  confident  assertion,'  I  teai,"  adds  the  noble  and 
learned  biographer,  "  continues ;  but  I  have  never  known  more  than  one  coun- 
sel, tllreatened  with  being  obliged  to  cite  his  cases,  o»  affidavit." 
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scientious  and  disreputable  advocate  ;  no  client  gains  more, 
having  all  due  regard  to  the  inherent  difficulty  of  his  case, 
than  he  who  retains  an  advocate  of  knoTvn  and  tried  integ- 
rity and  honour. 

These  observations,  pace  Puflendorff,  are  applicable  with 
equal  force  to  the  case  of  advocacy  in  civil,  and  in  criminal 
cases  ;  for  conscience,  truth,  and  honour,  cannot  change  their 
nature  with  the  courts  in  which  the  duties  of  advocacy  are 
exercised.  While  in  all  cases  the  judicial  and  the  forensic 
functions  are  to  be  kept  separate  and  distinct, — it  being  as  un- 
reasonable and  absurd  to  expect  the  advocate  to  be  a  judge,  as 
unseemly  to  behold  the  judge  converted  into  the  advocate, — 
there  is  one  case  in  which  the  advocate,  with  no  embarass- 
ment  from  conflicting  duties,  but  unequivocally,  and  even 
exclusively,  acts  as  -'a  minister  of  justice,  in  aid  of  the 
judge."  This  occurs  when  he  is  entrusted,  on  the  part  of 
the  Crown,  with  criminal  prosecutions.  He  is  then  required 
to  exhibit  judicial  qualities,  so  far  as  to  lay  the  case  fairly 
and  fully  before  the  jury ;  desirous  only  to  vindicate  the 
interests  of  public  justice,  and  alike  anxious  to  prevent 
guilt  escaping  unpunished,  being  unduly  punished,  or  un- 
satisfactorily convicted.  The  discharge  of  this  duty  with 
dispassionate  candour,  has  been  rendered  one  often  of  con- 
siderable difficultff,  from  the  effect  of  a  change  in  our  laws, 
having  for  its  object  to  secure  the  most  humane  considera- 
tion for  prisoners — that  of  allowing  defence  by  counsel,  in 
case  of  felony.^  When  this  was  not  permitted,  counsel  for 
the  prosecution  contented  himself,  in  ordinary  cases,  with 
barely  proving  the  facts ;  and  in  all  cases,  if  he  addressed  the 
jury,  he  confined  himself  to  an  exposition  of  the  evidence  in- 
tended to  be  adduced :  aggravating  nothing  unfavorable,  omit- 
ting nothing  favourable  to  the  prisoner,  and  abstaining  from 
all  comment  or  appeal  to  the  passions.^  Now,  however,  he 
has  to  anticipate  an  answer,  in  which  every  exertion  of  sophis- 
try and  eloquence  is  too  frequently  deemed  within  the  lin«  of 
duty  5  and  the  prosecuting  counsel  feels  almost  compelled  to 
appear  more  anxious  than  he  would  wish,  if  not  for  a  convic- 

1  Stat.  6  &  7  Wi!l.  A,  c.  114,  §  1,  a.  d.  1836. 

2  "  Blackat.  Com./'  vol.  iv.  p.  355,  Coleridge's  Ifote  (10). ' 
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tion,  at  all  events  to  forestal  the  suggestion  of  matter  obvious- 
ly favourable  to  the  prisoner.  The  summing  up  of  the  judge, 
also,  becomes  almost  inevitably  more  formidable  to  the 
prisoner.  When  nothing  had  been  urged  on  behalf  of  that 
prisoner,  the  judge  suggested  all  the  favourable  construction 
which  could  be  fairly  put  upon  the  facts:  but  now,  when  a 
defence  has  been  already  made,  it  must  have  been  to  either 
a  clear,  or  a  doubtful  case.  "  A  really  doubtful  case  needs," 
continues  the  humane  and  learned  author  of  the  note  cited 
below,  "no  advocate  in  an  English  court;  and  to  a  clear 
one,  the  defence  must  be  founded  on  fallacy.  It  thus  becomes 
the  Judge's  duty  to  detect  and  lay  open  to  the  jury  that 
fallacy,  and  thus,  in  spite  of  himself,  his  superior  skill,  accu- 
racy, and  authority — nay  the  very  weight  due  to  his  dis- 
interestedness and  impartiality— are  arrayed  against  the 
prisoner."^ 

This  portion  of  the  subject  cannot  be  more  satisfactorily 
closed,  than  by  a  passage  occurring  in  the  judgment  de- 
livered, on  a  memorable  occasion,  by  one  of  the  most  eminent 
occupants  of  the  seat  of  justice  in  Ireland  ;  and  who,  while 
these  pages  are  passing  through  the' press,  has  resigned  that 
seat,  after  a  lengthened  tenure  of  it,  amidst  universal  de- 
monstrations of  respect  among  those  who  have  witnessed  his 
distinguished  services.  The  passage  now  quoted  was  called 
to  the  author's  attention  by  the  Lord  Chancellor  of  Ireland 
(Mr.  Napier),  who  rightly  styles  it  "as  wise  as  eloquent." 

"  The  court  in  which  we  sit,  is  a  temple  of  justice  ;  and 

1  "Blackst.  Com.,"  vol.  iv.  p.  355,  Coleridge's  Kote  (10).  "If  I  might 
suggest,"  said  the  learned  annotator,  -writing  more  than  ten  years  before  the 
change  was  effected,  "  the  principle  on  which  an  alteration  might  be  made,  it 
would  be,— -not  that  of  admitting  the  prisoner's  counsel  to  plead  for  him,  but 
depriving  the  prosecutor  of  his  opening  address,  and  making  the  whole  a 
mere  examination  of  evidence.  By  this  rule,  both  sides  would  be  placed  on  an 
equal  footing ;  time  would  be  saved ;  and  the  counsel,  usually  the  juniors  in 
the  profession,  would  be  compelled  to  a  very  careful  and  judicious  examination 
of  t^e  witnesses,  in  order  to  lay  the  facts  intelligibly  before  the  jury."  To 
these  excellent  observations,  to  which  nearly  a  quarter  of  a  century's  subsequent 
experience  of  the  changed  procedure  have  only  lent  greater  weight,  one  may 
be  added :  that  habituating  the  junior  bar  to  the  indiscriminate  and  zealous 
defence  of  prisoners,  in  even  the  clearest  cases  is  calculated  to  have  a  most 
demoralising  effect  upon  the  minds  of  those  who  have  only  one  object  in  view, — 
the  eclat  of  a  sucoeasfol  defence  in  a  desperate  case. 
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the  advocate  at  the  bar,  as  well  as  the  judge  upon  the  bench, 
are  equally  ministers  in  that  temple.  The  object  of  all, 
equally,  should  be  the  attainment  of  justice.  Now,  justice 
is  only  to  be  reached  through  the  ascertainment  of  the  truth  ; 
and  the  instrument  which  law  presents  to  us  for  the  ascertain- 
ment of  the  truth  or  falsehood  of  a  criminal  charge,  is  the 
Trial  by  Jury.  The  trial  is  the  process  by  which  we  endeav- 
our to  tind  out  the  truth.  Slow,  laborious,  perplexed,  and 
doubtful  in  its  issue,  that  pursuit  often  proves  ;  but  we 
are  all — ^judges,  jurors,  advocates,  and  attornies — 'together 
concerned  in  this  search  for  truth.  The  pursuit  is  a  noble  one, 
and  those  are  honoured  who  are  the  instruments  engaged  in  it. 
The  infirmity  of  human  nature,  and  the  strength  of  human 
passion,  may  lead  us  to  taiie  false  views  and  sometimes  to  em- 
barrass and  retard,  rather  than  to  assist  in  attaining  the  great 
object.  The  temperament,  the  imagination,  and  the  feelings, 
may  all  mislead  us  in  the  chase  ;  but  let  us  never  forget  our 
high  vocation  as  ministers  of  justice,  and  interpreters  of  the 
law.  Let  us  never  forget  that  the  advancement  of  justice 
and  the  ascertainment  of  truth  are  higher  objects  and  nobler 
results,  than  any  which  in  this  place  we  can  propose  to  our- 
selves. Let  us  never  forget  the  Christian  maxim,  '  That  we 
should  not  do  evil  that  good  may  come  of  it.'  I  would  say 
to  the  advocate  upon  this  subject — '  Let  your  zeal  be  as  warm 
as  your  heart's  blood,  but  let  it  be  tempered  with  discretion, 
and  with  self-respect ;  let  your  independence  be  firm  and  un- 
compromising, but  chastened  by  personal  humility  ;  let  your 
love  of  liberty  amount  to  a  passion,  but  let  it  not  appear  to 
be  a  cloahfw  maliciousness.^ 

"Another  doctrine,  broached  by  another  eminent  counsel, 
I  cannoi  pass  by  without  comment.  That  learned  counsel 
described  the  advocate  as  the  mere  mouthpiece  of  his  client ; 
he  told  us  that  the  speech  of  the  counsel  was  to  be  tajseu 
as  that  of  the  client ;  and  thence  seemed  to  conclude,  that 
the  client  only  was  answerable  for  its  language  and  senti- 
ments. 

"  Such,  I  do  conceive,  is  not  the  office  of  an  advocate.  His 
of&ce  is  a  higher  one.  To  consider  him  in  that  light,  is  to 
degrade  him.     I  would  say  of  him,  as  I  would  say  of  a 
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member  of  the  House  of  Commons — he  is  a  representative, 
but  not  a  delegate.  He  gives  to  his  client  the  benefit  of  his 
learning,  his  talents,  and  his  judgment ;  but  all  through,  he 
never  forgets  what  he  owes  to  himself  and  to  others.  He 
will  not  knowingly  mis-state  the  law — he  will  not  wilfully 
mis-state  the  facts,  though  it  be  to  gain  the  cause  for  his 
client.  He  will  ever  bear  in  mind,  that  if  he  be  the  advo- 
cate of  an  individual,  and  retained  and  remunerated  (often 
inadequately)  for  his  valuable  services,  yet  he  has  a  prior 
and  perpetual  retainer  on  behalf  of  truth  and  justice ;  and 
there  is  no  Crown  or  other  licence  which  in  any  case,  or  for 
any  party  or  purpose,  can  discharge  him  from  that  primary 
and  paramount  retainer.'" 

While  there  is,  and  ought  ever  to  be  maintained  intact, 
the  distinction  between  the  judicial  and  forensic  office — the 
object  of  the  judge  being  solely  to  guard  the  interests  of 
justice,  and  that  of  the  advocate,  subject  to  the  condition 
already  noticed,  to  further  those  of  his. client — another  im- 
portant question  may  be  asked.  What  is  the  position,  and 
what  are  the  rights,  of  an  advocate,  at  the  moment  of  his 
professional  services  being  required  by  one  of  the  public;  hav- 
ing held  himself  out  to  that  public  as  one  qualified,  and  ready, 
to  afibrd  those  services  ?  According  to  the  opinion  of  Lord 
Nottingham,  in  a  passage  cited  from  his  MSS.  by  Mr.  Har- 
grave,-  "  a  counsellor  at  law  is  not  compellable  to  be  coun- 
sellor: which  is  the  reason  why  he  cannot  bring  an  action  ; 
and  his  fee  is  honorarium,  and  not  a  debt."''  Is  it  then,  or 
is  it  not,  purely  optional  whether,  if  not  engaged  by  the 
opposite  side,  he  will  undertake  any  case  offered  to  him  ? 
If,  on  the  one  hand,  he  is  still  to  be  regarded  as  a  free  agent, 
so,  on  the  other,  he  must  not  forget  that  he  has  been  in- 
vested by  the  public  at  his  own  instance,  with  important  and 
valuable  rights  and  privileges — of  being  alone  allowed  to 
plead  for  others  in  the  superior  courts,  and  that  with  an  abso- 


1  The  Queen  v.  O'Connell,  7  Irish  Law  Eep.  pp.  312, 313.    Per  Crampton,  J. 

*  Co.  Litt.  295  a,  Kote  (1).    This  note  is  interesting  and  valuable. 

3  It  has  recently,  however,  been  held  that  a  barrister  may  sue,  provided  he 
think  it  becoming  to  make  an  express  contract  for  his  fees. — JSgan  v.  The 
Guardians  of  the  Kensington  Union,  3  Q.  B.  395,  H"ote  (a). 
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lute  immunity  from  legal  liability  for  negligence  or  other- 
wise ;  and  he  is  also  alone  eligible  for  numerous  lucrative 
and  mo8t  honourable  appointments.^  What,  however,  is  his 
right,  or  rather  his  duty,  when  his  conscience  has  become 
concerned — as  to  the  propriety  of  undertaking,  or  proceed- 
ing further  with,  a  particular  case,  which  in  his  judgment, 
is  imconscientious,  and  even  fraudulent  ?  May  he,  or  may 
he  not,  say,  "  Sir,  I  will  not  be  your  agent  to  commit  that 
which  I  consider  a  fraud  ?"  Surely,  if  he  be  a  free  agent, 
he  has  this  right,  and  it  is  his  duty  to  exercise  it.  But  then 
arises  the  question,  whether  he  does  not  thereby  constitute 
himself  a  judge  of  the  merits  of  that  case,  laid  before  him 
ex  parte,  one  side  of  which,  he  is  required  only  to  advocate, 
and  that  consistently  with  the  rules  of  Law  ?  Is  he  not, 
here,  confounding  the  forensic  and  judicial  provinces?  The 
question,  apparently  a  plain  one,  is  not  without  its  difficul- 
ties, both  theoretical  and  practical.  Let  us  see  how  it  was 
dealt  with  by  a  distinguished  lawyer,  more  than  two  centu- 
rise  ago  (a.  d,  1615) — Sir  John  Davys,  in  the  masterly  "  Pre- 
face Dedicatorie"  to  Lord  Chancellor  Ellesmere,  prefixed 
to  his  "  Keports."^ 

1  Ante,  p.  83,  and  "  Report  of  the  Inns  of  Court  Commissioners,"  p.  13. 

2  Ed.  A.  D.  1628  (the  Second),  of  "  Le  Primer  Report  des  Cases  et  Matters 
en  Ley,  Resolnes  et  adjudges  en  les  Courts  del  Roy  ea  Ireland.  Per  Sir  John 
Davys,  Chivaler,  Attorney-General  del  Roj'  en  cest  Realme,"  &om  the  2nd  to 
the  9th  year  of  James  I. — The  Reporter  was  highly  distinguished,  in  his  time, 
in  letters,  law  and  poUtics.  He  studied  at  Oxford,  where  his  superior  abilities 
were  quickly  recognised,  but  also  his  unruly  disposition :  which  latter  occa- 
sioned his  expulsion  from  the  Middle  Temple,  after  having  been  called  to  the 
Bar,  for  an  insult  offered  by  him  to  the  Recorder  of  London,  in  the  public  hall 
of  that  Inn.  He  retired,  iu  his  disgrace,  to  Oxford,  where  he  strove  to  over- 
come his  evil  temper.  In  his  admired  poem,  entitled  "  NoBoe  Teipsum,"  on 
the  Immortality  of  the  Soul,  he  thus  feelingly  acknowledged  the  aid  which 
adversity  had  afforded,  to  the  reformation  of  Ixis  temper : — 

"  This  mistress  lately  plucked  me  by  the  ear, 
And  many  a  golden  lesson  hath  me  taught : 
Hath  made  my  sensfes  quick,  and  reason  clear, 
Reformed  my  wUl,  and  rectified  my  thought." 

On  making  a  proper  submission,  he  was  restored  some  years  afterwards  to 
his  Inn,  and  to  the  Bar ;  greatly  distinguished  himself  in  Ireland  and  England, 
in  a  politioal  and  judicial  capacity ;  became  a  member  of  Parliament,  and 
afterwards  Justice  of  Assize ;  and  ultimately  was  raised  to  be  Chief  Justice  of 
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"  There  is  yet,"  he  says,  "  another  exception  against  the 
Professors  of  our  Law,  namely,  that  wittingly  and  willingly, 
they  take  upon  them  the  defence  of  many  bad  cases,  know- 
ing the  same  to  be  unjust,  when  they  are  first  consulted  with, 
and  retained  :  and  this  is  objected,  by  such  as  presume  to 
censure  our  Profession,  in  this  manner  : 

"  'In  every  cause  between  party  and  party,'  say  they, 
'  there  is  a  right,  and  there  is  a  wrong  ;  yet  neither  the  one 
party,  nor  the  other,  did  ever  want  a  counsellor  to  maintain 
his  cause.'  This  may  be  true,  for  the  most  part ;  and  yet, 
in  truth,  the  learned  counsel,  whose  fortune  it  is  to  light  on 
the  wrong  side,  may  be  free  fi'om  imputation  of  any  blame, 
For  when  doth  the  right  or  wrong  in  every  case  appear  ? 
When  is  that  distinguished  and  made  manifest  ?  Can  it  be 
discovered  upon  the  first  commencement  of  the  suit,  and  be- 
fore it  be  known  what  can  be  alleged,  and  proved,  by  either 
party  ?  Assuredly  it  cannot :  and  therefore  the  counsellor, 
when  he  is  first  retained,  cannot  possibly  judge  of  the  cause, 
whether  it  be  just,  or  unjust ;  because  he  hears  only  one  part 
of  the  matter,  and  that,  also,  he  receives  by  information  from 
his  client,  who  doth  ever  put  the  case  with  the  best  advan- 
tage for  himself.  But  when  the  parties  have  pleaded  and 
are  at  issue :  when  they  have  examined  witnesses  in  courts 
of  equity,  and  be  descended  to  a  trial  in  course  of  law  :  after 
publication  and  hearing,  in  the  one  case,  and  full  evidence 
delivered  in  the  other  ;  then  the  learned  counsel,  of  either 
side,  may  perhaps  discern  the  right  from  the  wrong,  and  not 
before.  But  then  are  the  causes  come  to  their  catastrophe, 
and  the  counsellors  act  their  last  part :  and  yet  until  then, 
the  true  state  of  the  cause  on  both  sides,  could  not  possibly 
be  discovered. 

"  If,  then,  the  causes  that  are  prosecuted,  do,  for  the  most 
part,  hang  in  a  doubtful  balance,  until  the  hearing  or  trial 
thereof  (for  if  a  cause  be  undoubtedly  and  apparently  nought 
on  the  one  side,  no  man  is  [commonly]  so  unwise,  as  to 
follow  it  to  the  end,  with  the  expense  of  money  and  hazard 

England.  He  had,  however,  bat  a  momentary  tenure  of  his  high  office ;  dying, 
almost  immediately  afterw^ards,  A.  D.  1626,  of  apoplexy,  in  his  fifty-seventh 
year. 
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of  his  credit)  ;  how  can  it  be  justly  said,  that  the  counsellor 
agaiust  whose  client  a  decree  or  verdict  doth  pass,  hath  wit- 
tingly defended  an  Unjust  cause,  when  he  wist  not  how  the 
balance  would  incline,  until  he  had  made  his  uttermost  de- 
fence ?  Howbeit,  if  any  of  our  counsellors  do  either  in  the 
prosecution  of  their  clients'  causes,  give  sinister  and  crafty 
counsel,  or  upon  the  hearing  or  trial  thereof,  make  an  over 
bold  defence  of  any  dishonest  action,  our  judges  are  so  ten- 
der and  jealous  of  the  honour  of  our  profession,  that  they  lay 
a  note  of  infamy  upon  such  persons,  so  as  they  seldom  or 
never  are  permitted  to  rise  to  any  higher  degree  in  the  law,  or 
any  office  of  trust  in  the  commonwealth.  Whereby  it  cometh 
to  pass,  that  no  men  of  any  other  calling  or  profession  what- 
soever, are  more  careful  to  preserve  their  good  name  and 
reputation,  and  stand  more  precisely  upon  their  good  behav- 
iour, than  the  learned  professors  of  the  Common  Law. 
And  as  our  judges  do  discountenance  bad  counselloi's,  so  doth 
our  law  abhor  the  defence  and  maintenance  of  bad  causes, 

more  than  any  other  law  in  the  world  besides But 

good  Lawyers  have  not,  with  us,  that  liberty  which  good 
Physicians  have :  for  a  good  Physician  may  lawfully  under- 
take the  cure  of  a  foul  and  desperate  disease  :  but  a  good 
Lawyer  cannot  honestly  undertake  the  defence  of  a  foul 
and  desperate  cause.  ^  But  if  he  be  fortuned  to  be  engaged  in 
a  cause  which,  seeming  honest  in  the  beginning,  doth  in  the 
proceeding  appear  to  be  unjust,  he  foUoweth  the  good  coun- 
sel of  the  schoolman,  Thomas  Aquinas  :  Advocatus,  si  in 
jprincipio  credidit,  causam  justam  esse,  et  postea,  inprocessu; 
appareat  earn  esse  injustum,  non  debet  earn  prodere,  ut  scilicet 
aliam  partem,  juvet,  vel  secreta  suce  causae  alteri  parti  revelet. 
Potest  tameh,  et  debet,  causam  deserere,  vel  eum,  citjus  causam 

1  This  illustration  is  taken  by  Davys  from  the  celebrated  schoolman, 
Thomas  Aquinas,  to  whom  he  refers  in  the  ensuing  sentence  of  the  text : 
"  Medious  accipiensin  cnra  infirmitatem  desperatam,  nuUifaoitinjuriam  advo- 
catus  autem  suscipiens  causam  wjitstam,  injuste  Isedet  eum,  contra  quern  in- 
juste  patroeinium  prsestat,  et  ideo  non  est  similis  ratio.  Quamvis  enim  lauda- 
biliB  videatur,  quantum  ad  peritiam  artis,  tamen  peccat  quantum  ad  injustitiam 
voluntatis,  quia  abutitur  artem  ad  malum."  This  is  the  sentence  immediately 
preceding  that  cited  by  Davys,  in  the  text; 


222  Ethics  of  the  Bae. 

agit,  ad  cedendum  inducere;  sive  ad  componendum,  sine  adver- 
sarii  damno."^ 

This  clear  and  vigorous,  yet  carefully  guarded,  exposition 
of  forensic  duties,  would  undoubtedly  be  accepted  by  the 
Bar  of  England  at  the  present  day.  They  place  their  best 
professional  services  at  the  command  of  the  community, 
without  regard  to,  or  exception  of,  rank  or  station ;  and, 
moreover,  are  bound  to  consider  the  grave  consequences  which 
might  ensue,  on  arbitrary  refusal  to  undertake  the  advocacy 
of  any  case  properly  offered  to  them.  This  point  cannot  be 
better  illustrated  than  by  a  celebrated  and  splendid  passage 
in  a  speech-  of  Lord  Erskine,  when  at  the  Bar.  He  had 
been  retained  to  defend  the  infamous  Thomas  Paine,  for  a 
seditious  libel,  contained  in  the  second  part  of  his  "  Rights 
of  Man  : "  and  appears  to  have  been  subjected  to  very  severe 
strictures,  fop  appearing  to  defend  a  man  so  justly  odious, 
and  a  book  worthy  of  proceeding  from  only  such  a  man. 
The  great  advocate''  thus  referred  to  the  strictures  in  ques- 
tion, and  in  doing  so,  gave  utterance,  in  words  of  equal 
weight  and  eloquence,  to  the  jjassagc  which  has  ever  since 
been  appealed  to  as  a  noble  vindication  of  the  general  rights 
of  advocacy : 

"  But  with  regard  to  myself,  every  man  within  hearing  at 
this  moment — nay,  the  whole  people  of  England — have  been 
witnesses  to  the  calumnious  clamour  which,  by  every  art, 
has  been  raised  and  kept  up  against  me.  In  every  place 
where  business  or  pleasure  collects  the  public  together,  day 
after  day,  my  name  and  character  have  been  the  topics  of 
injurious  reflection.  And  for  what?-;-only  for  not  having 
shrunk  from  the  discharge  of  a  duty,  which  no  personal  ad- 
vantage recommended,  and  which  a  thousand  difficulties  re- 


1  "  Summse  Theologicse,"  Sec.  Sec.  Qusest.  Ixxi.  Artie,  iii. 

2  "  Lord  Erskine's  Speeches,"  vol.  ii.  pp.  90,  91. 

3  He  was  then  Attorney-General  to  the  Prince  of  Wales  ;  who,  for  appearing 
on  such  an  occasion,  dismissed  him  from  his  ofSce,  to  which,  however,  he  was 
alterwards  reappointed.  He  declared,  in  the  outset  of  his  speech,  that  "the 
cause  resolved  itself  into  a  question  of  the  deepest  importance  to  all, — the 

KAT0RE  AND  EXTENT  OF  THE  LIBERTY  OF  THE  ENGLISH  PRESS."  The  jUiy,  how- 
ever, immediately  on  Mr.  Erskine's  sitting  down,  and  without  waiting  for  the 
reply  of  the  Attorney- General,  pronounced  Paine  guilty. 
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pelled.  But,  gentlemen,  I  have  no  complaint  to  make  against 
the  printers  of  those  libels,  nor  even  against  their  authors. 
The  greater  part  of  them,  hurried  perhaps  away  by  honest 
prejudices,  may  have  believed  they  were  serving  their  country 
by  rendering  me  the  object  of  its  suspicion  and  contempt ; 
and  if  there  have  been  amongst  them  others,  who  have  mixed 
in  it  from  personal  malice  and  unkindness,  I  thank  God  I 
can  forgive  them  also  !  Little,  indeed,  did  they  know  me, 
who  thought  that  such  calumnies  would  influence  my  con- 
duct. I  WILL  FOR  EVER,  AT  ALL  HAZARDS,  ASSERT  THE 
DIGNITY,  INDEPENDENCE,  AND  INTEGRITY,  OF  THE  ENGLISH 
BAR  ;  WITHOUT  WHICH,  IMPARTIAL  JUSTICE,  THE  MOST  VALU- 
ABLE   PART    OF   THE    ENGLISH   CONSTITUTION,    CAN    HAVE   NO 

EXISTENCE.!  From  the  moment  that  any  advocate  can  be 
permitted  to  say,  that  he  will,  or  will  not,  stand  between  the 
Crown,  and  the  subject,  arraigned  in  the  court  where  he  daily 
sits  to  practise,  from  that  moment  the  liberties  of  England  are 
at  an  end.  If  the  advocate  refuses  to  defend,  from  what  he 
may  tliinh  of  the  charge,  or  of  the  defence,  he  assumes  the 
character  of  the  judge  ;  nay,  he  assumes  it  before  the  hour 
of  judgment ;  and,  in  proportion  to  his  rank  and  reputation, 
puts  the  heavy  influence  of  perhaps  a  mistaken  opinion,  into 
the  scale  against  the  accused,  in  whose  favour  the  benevolent 
principle  of  English  law  makes  all  presumptions,  and  which 
commands  the  very  judge  to  be  his  counsel." 

Without  attempting  to  lay  down  general  rules  for  the 
guidance  of  counsel,  who  must  be  left,  in  each  case,  to  the 
dictates  of  their  own  conscience  and  honour  ;  it  may  safely 
be  represented  as  the  rule  of  professional  duty,  that  if,  on  a 
first  deliberate  perusal  and  examination  of  his  case,  an  advo- 
cate clearly  discern  it  to  be  such  as  a  man  of  honour  and 
conscience  ought  not  to  advocate  ;  if  it  unequivocally  dis- 
close to  his  practised  eye  the  presence  of  fraud,  perjury,*  or 

1  The  small  capitals  were  used  by  Erskioe,  Wmself,  in  correcting  the  report 
of  his  speech. 

2  About  the  year  1803,  Lord  Eldon,  0.,  directed  an  issue  to  be  tried  in  a 
■  court  of  law,  lor  the  purpose  of  having  the  parties  themselves  examined,  in 

respect  of  certain  transactions  in  a  bankruptcy  suit.  Mr.  (afterwards  Lord) 
Erskine  was  retained  for  the  plaintiff,  who  had  large  pecuniary  interests  at 
stake,  and  Mr.  (afterwards  Baron)  Grarrowj  for  the  defendant.    The  plaintiff 
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wickedness  of  any  description,  he  should  indignantly  decline 
to  prostitute  his  power,  degrade  his  position,  and  abuse  his 
opportunities,  by  furthering,  in  any  way,  that  wickedness. 
He  is  not,  however,  to  fall  into  a  sort  of  moral  squeamishness, 
and  suspiciousness,  assuming  that  to  be  dishonest,  which  on 
a  very  little  explanation,  may  prove  to  be  altogether  the  re- 
verse. He  is  to  suspend  his  judgment;  to  remember,  and 
realise  to  himself,  his  proper  representative  duties ;  presum- 
ing in  favour  of  his  client,  and  of  the  rectitude  of  the  case 
which  that  client  undertakes  the  responsibility  of  submitting 
to  public  judicial  investigation.  On  the  other  hand  is  con- 
ceivable, the  case  of  a  wilful  blindness  to  the  true  character 
and  features  of  a  case,  in  either  first  undertaking,  or  con- 
tinuing to  prosecute  it!  It  may,  nevertheless,  ultimately 
prove  that,  by  yielding  only  faint-hearted  and  grudging  ser- 
vice to  a  precipitately  and  unjustly  suspected  client,  his  in- 
terests have  been  cruelly  sacrificed  :  together  with  the  cause 
of  truth  and  justice  with  which  they  were  really  identified, — 
had  his  unworthy  advocate  but  possessed  sufficient  moral 
and  mental  strength  and  clearness  of  vision  to  perceive  it. 

In  conformity  with  the  principles  thus  enumerated,  no 
member  of  the  English  Bar  considers  himself  at  liberty  to 
refuse  his  best,  but  conscientious,  professional  services,  when 
required  to  defend  a  prisoner,  however  vile  his  previous 
character,  or  detestable  the  offence  laid  to  his  charge.  His 
right  to  a  fair  trial,  and  to  be  convicted  only  in  exact  con- 
formity with  the  laws,  is  recognised  universally. — While, 
however,  an  Erskine  defended,  to  the  utmost  of  his  splendid 
powers,  a  Thomas  Paine,  Cicero,  it  seems,  would  have  refused 
to  do  so.  He  has  thus  expressed  himself  in  his  "  Offices."^ 
After  laying  it  down  as  a  paramount  duty  never  to  abuse 
the  noble  gift  of  eloquence,  in  order  to  procure  the  con- 
demnation of  the  innocent,  he  proceeds  to  say,  that  the  advo- 

was  called  in,  to  the  consultation ;  and,  on  his  entrance,  Mr.  Erskine  sternly 
addressed  to  him  the  following  words :  "  Sir,  if  you  do  not  wish  to  go  to  hell, 
you,  must  withdraw  your  record !"  It  was  withdrawn  forthwith.  This  anec- 
dote the  author  was  told  by  an  eminent  Mend  at  the  Bai',  who  was  profession- 
ally concerned  in  the  cause. 
i  De  Off.,  lib.  ii.  o.  14. 
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cate  must,  nevertheless,  not  carry  his  scruples  so  ftir  as  to 
decline  to  defend  a  guilty  person,  provided  he  be  not  a  wretch 
utterly  abandoned:  "nee  tamen,  ut  hoc  fugiendum  est,  ita 
habendum  est  religioni,  nocentem  aliquando,  modxt  ne  nefa- 
num.  impiumqve'-  defende're.  Vult  hoc  multitudo,  patitur 
consuetudo,  fert  etiam  humanitas."^  Nay,  he  goes  so  far  as 
to  allow  in  such  a  case,  though  with  manifest  misgivings,  a 
departure  from  his  own  rules  of  morality.  "  It  is  the  judge's 
duty,"  he  says,  "  in  trying  causes,  always  to  aim  at  the  truth  : 
an  advocate  may  sometimes,  in  his  defence,  urge  that  which 
is  like  the  truth,  eveu  though  it  be  not  strictly  the  truth 
(patroni,  nonnumquam  verisimile,  etiam  si  minus  sit  verum, 
defendere) :  a  proposition  which  I  should  not  have  ventured 
to  lay  down,  above  all  things  when  writing  on  philosophy, 
if  it  had  not  met  with  the  sanction  of  the  eminent  Stoic, 
Panagtius  J  "* 

The  Emperor  Justinian  required  the  advocates  of  his  day, 
at  the  beginning  of  every  cause  in  which  they  were  concerned, 
to  take  an  oath,  which,  though  stringent  and  comprehensive 
in  its  terms,  was  yet  so  plainly  consistent  with  the  require- 
ments of  honour  and  morality,  that  no  conscientious  advo- 
cate could  have  fairly  demurred  to  it ;  nor  ought  any  man 
of  honour,  at  the  Bar,  to  do  so  in  the  present  day.  The 
edict  prescribing  the  oath,  and  the  course  to  be  taken  in  the 
contingencies  providently  specified,  is  so  interesting  and  sug- 
gestive, that  it  is  here  given  at  length.* 

"  Patroni  autem  causarum,  qui  utrique  parti  suum  prae- 
stantes  auxilium  ingrediuntur,  cum  lis  fuerit  contestata,  post 

1  "  'Mode  ne  nefarium  impiumque/ — hs  does  not  tell  us  where  the  line  was 
to  be  drawn,"  shrewdly  remarks  the  acute  and  learned  writer  of  a  series  of 
articles,  entitled,  "  On  the  Sophistical  Ehetorlc,"  in  tiie  "  Jounial  of  Classical 
and  Sacred  Philosophy"  (Cambridge).    'So.  6,  p.  168. 

2  The  student  will  not  fail  to  advert  to  the  distinction  between  the  relation 
of  the  Patrician  Patron  and  Client,  in  Cicero's  day,  and  liiat  of  the  feed  Ad- 
vocate.and  client  of  modem  times  The  expression  "  quiddam  honorarium," 
still  tenaciously  adhered  to,  indicates  the  reluctance  of  the  Advocate  to  be 
regarded  as  hired. 

3  "We  might  have  expected,"  says  Mr.  Croker,  in  a  note  to  Boswell'e  "Life 
of  Johnny,"  where  this  passage  is  cited,  "  a  less  conditional  and  apologetical 
defence  of  his  own  profession,  from  the  great  philosophical  orator. 

1  Cod.  Ub.  iii.  De  Judiciis,  tit.  i.  $  14.    The  clause  which,  in  the  text,  is 
printed  in  small  capitals,  must  by  no  means  be  overlooked. 
15 


226  Ethics  of  the  Bae. 

narrationem  propositam,  et  contradictionem  objectam,  in 
qualicumque  judicio,  majore,  vel  minore,  vel  apud  arbitros, 
sive  ex  compromisso,  sive  aliter  datos,  vel  electos,  sacro  Sanc- 
tis Evangeliis  tactis,  juramentum  prsestent, — 

'  Quod  omni  quidem  virtute,  sua  omnique  ope,  quod  verum 
et  justum  existimaverint,  clientibus  suis  inferre  procurahuni  : 

'  Mihil  studii  relinquentes,  quod  sibi  possibik  est: 

'  Nan  autem  credit  a  sibi  causa  cogmta,  quod  improba  sit, 
vel  penitu^  desperata,  et  ex  mendacibus  allegationibus  com- 
posita,  ipsi  scienies  prudentesque  mala  conscientia  liti  xjcctro- 
dnabuntur: 

'  8ed  et  si,  certamine  procedenfe,  aliquid  tale  sibi  cognitum 
fuerit,  a  causa  recedent,  ab  hujusmodi  communione  sese  penitus 
separ antes  ^ 

"Hocquo  subsecuto,  nulla  licentia  concedatur  spreto  litiga- 
tori,  ad  alterius  Advocati  patrocinium  convolare :  ne  mel- 

lOEIBUS  CONTEMTIS,  IMPKOBA  ADVOCATIO  SUBROGETUE.       Sin 

autem  pluribus  patronis  adhibitis,  et  juramento  ab  omnibus 
prsestito,  quidam  ex  his,  causa  procedente,  patrocinandum 
esse  crediderint,  quidam  recusaverint :  exeant  quidem  recu- 
santes ;  volentes  autem  remaneant :  causes  etenim  terminus 
mariifestare  potent,  qui  timidius,  quique  audacius,  judicium 
vel  reliquerunt,  vel  protulerunt :  nee  in  hac  parte  litigato- 
ribus  danda  licentia,  alios  pro  recusantibus  subrogare." 

Such  formal  securities  are  not  taken  from  the  members  of 
the  English  Bar,  though  Serjeants  at  law  have  been  immemo- 
rially,iand  continue  to  be,  sworn  to  do  their  duty  to  their 
clients.     Their  oath  runs  thus  :' — 

"  You  shall  swear  well  and  truly  to  serve  the  King's  peo- 
ple, as  one  of  the  Serjeants-at-Law ;  and  you  shall  truly 
counsel  them  that  you  be  retained  with,  after  your  cunning; 
and  you  shall  not  defer,  or  delay  their  causes,  willingly,  for 
covetise  of  money,  or  other  thing  that  may  turn  you  to  pro- 
fit ;  and  you  shall  give  true  attendance  accordingly.  So 
help  you  God." 

Lord  Coke  expressly  tells  us  that,  as  has  been  seen,  "  the 
apprentice  at  law  ;"  that  is,   the  mere  barrister,  "  is  not 

1  2nd  Inst,  214 ;  and  Manning's  "  Serviens  ad  Legem,"  31. 
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sworn."^  The  reason  for  this  distinction  may  be,  the  official 
and  2'Mas^■  judicial  junctions  formerly  exercised  by  Serjeants, 
from  whose  ranks  exclusively  the  judges  were  taken  for  ages, 
and  continue  still  to  be,  in  point  of  form.  Serjeants  were, 
moreover,  associated  in  the  Circuit  Commissioners,  civil  as 
well  as  criminal ;  and  were  the  only  Assistants  competent  to 
try  civil  causes  in  the  event  of  assistance  being  required 
during  the  illness  of,  or  over  pressure  of  business,  upon  the 
Judge.*  The  Serjeants  had  pre-eminence  and  exclusive  audi- 
ence ;  had  to  attend  the  Parliament;  were  "  Triers"  of 
petitions,  and  so  forth  ;  and  certain  persons  could  be  com- 
pelled, by  writ,  to  assume  the  onerous  rank  of  Serjeant,  on 
pain  of  heavy  fines. ^ 

Unsworn  in  fact,  however,  though  the  Bar  at  large  may 
be,  is  there  not  tacitly  exacted,  and  given,  a  solemn  pledge, 
to  act  in  conformity  with  the  principles  and  dictates  of  strict 
honour  and  integrity  ?  "  Albeit,"  says  Lord  Coke,  speaking 
of  the  oath  of  allegiance,*  "  many  persons  never  take  the  said 
oath,  yet  are  all  subjects,  of  what  quality,  profession,  or  sex 
soever,  as  firmly  bounded  to  their  allegiance,  as  if  they  had 
taken  the  oath  ;  because  it  is  written  by  the  finger  of  the 
law,  in  every  one  of  their  hearts  :  and  the  taking  of  the  cor- 
poral oath,  is  but  an  outward  declaration  of  the  same." 

Is  it  not  entirely  thus,  with  allegiance  to  The  Law, — that 
law  which  is  based  upon  the  law  of  our  Almighty  Maker, 
and  Judge  ?     Would  admission  to  the  honourable  rank  of 

1  and  Inst.  214. 

2  The  legislature  has  recently  (1850)  placed  Queen's  Counsel  on  the  same 
footing  in  these  matters,  as  Serjeants.    See  stat.  13  &  14  Tiot.  o.  25. 

3  "  In  former  times,"  says  Lord  Coke,  in  a  curious  passage  in  his  second 
"  Institute,"  p.  214,  "  learned  and  grave  apprentices  oi  law,  came  not  to  this 
state  and  degree jjer  anfbitum, ;  but  contrariwise,  when  they  were  called  there- 
unto, they  assayed  all  means  to  avoid  it,  taking  the  decree  of  an  apprentice  to 
be  the  more  permanent  place :  as,  taking  oiie  example  for  many,  in  the  5th  year 
of  Hen.  y.  six  grave  and  famous  apprentices,  having  writs  delivered  unto  them 
to  take  the  state  and  degree  of  Serjeants,  when  all  the  means  which  they  had 
used  could  not  prevail,  they  absolutely  refused  the  same ;  whereupon  they 
were  called  into  the  Parliament  then  sitting,  and  there  charged  to  take  the 
state  and  degree  upon  them  :  which  in  the  end  they  did,  and  divers  of  them, 
afterwards  did  worthily  serve  the  king  in  the  principal  offices  of  the  law,  as  by 
our  books  appeareth," 

i  8nd  Inst.  121, 


228  Ethics  of  the  Bae. 

bamsteivat-law,  be  tolerated  in  one  wlio  demurred  to  give, 
if  required,  sueii  a  pledge  ?  What  then  would  become  of 
"  THE  HONODE  of  the  Bar?" 

That  the  law  has,  in  all  time,  left  a  matter  of  such  moment 
to  the  honour  of  every  individual,  is  of  itself  a  fact  pregnant 
with  significance.  It  argues  well  for  the  credit  of  the  Bar 
that  this  has  so  long  continued  to  be  the  case  ;  and  also 
silently  indicates  the  existence  of  that  stern  tribunal  of  Pro- 
fessional Opinion,  from  whofee  rebuke  the  boldest  oflEenders 
may  shrink  with  apprehension.  • 

There  is,  however,  one  instance  of  legislative  interference 
of  this  description  ;  but  it  has  stood  a  solitary  one  for  nearly 
six  centuries !  In  the  year,  a.  d.  1275, — ^that  is,  in  the  third 
year  of  "  our  English  Justinian,"  Edward  I., — he  found  it 
necessary  to  call  for  the  interference  of  the  legislature,  "  be- 
cause," Lord  Coke  tells  us,^  "Serjeants,  apprentices,  attor- 
uies,  clerk  of  the  King's  Courts,  and  others,  did  practise  and 
put  in  use,  unlawful  shifts  and  devices,  so  cunningly  con- 
trived (and  especially  in  the  cases  of  great  men),  in  deceit 
of  the  King's  Courts,  as  often-times  the  judges  of  the  same 
were,  by  such  crafty  and  sinister  shifts  and  practices  invei- 
gled and  beguiled,  which  was  against  the  common  law;  and 
therefore  this  Act  was  made  in  affirmance  of  the  common  law: 
only  it  added  a  greater  punishment."  Here  follows  the  stat- 
ute^ in  question,  with  its  pithy  title  :  "  The  Penalty  of  a 
Serjeant,  or  other,  Committing  Deceit." 

"  If  any  Serjeant  Pleader  or  other,  do  any  manner  of 
deceit  or  collusion  in  the- King's  Court,  or  consent  unto  it, 
in  deceit  of  the  Court,  or  to  beguile  the  Court,  or  the  party, 
and  thereof  be  attainted,  he  shall  be  imprisoned  for  a  year 
and  a  day,  and  from  thenceforth  shall  not  be  heard  to  plead 
in  Court  for  any  man.  And  if  he  be  no  Pleader,  he  shall  bo 
imprisoned  in  like  manner  by  the  space  of  a  year  and  a  day 
at  least ;  and  if  the  trespass  require  greater  punishment,  it 
shall  be  at  the  King's  pleasure." 

1  2  Inst.  213. 

2  Stat.  3  iBdw.  I.  c  29.  Stat.  "Westminster  I.  [Quoted  from  the  "  Statutes 
of  the  Eoalm,"  published  by  the  Record  Cominiasioiiers  (ante  p.  330),  vol.  i, 
p.  34.] 
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"This  punishment,"  says  Blackstone,^  "  is  still  sometimes 
inflicted  foir  gross  miisdemeanoursin  practice  ;"  and  he  refers 
to  a  reported  case,  which^  occurred  so  long  ago  as  the  year 
1860,  and  is  in  this  wise.  A  certain  Mr.  Nathaniel  Redding, 
who  had  formerly  practiced  at  the  Bar,  had  been  convicted 
before  justices  of  Oyer  and  Terminer,  by  virtue  of  a  special 
commission;,  for  endeavouring  to  persuade  a  witness  against 
the  noblemen  imprisoned  in  the  Tower,  to  forbear  his  prose- 
cution of  them.  For  this  oiTeneG  Mr.  Redding  was  set  in 
the  pillory,,  and  fined  one  thousand  pounds,  with  imprison- 
memt  till  it  was  paid.  The  King  (Charles  IL)  remitted  his 
fine  ;  and  when  discharged,  he  came  into  court,  requiring 
an  Information,  at  his  suit,  to  be  filed  against  the  Commis- 
sioners who  had  condemned  him:  "  of  whom,"  says  there- 
porter  (who  was  afterwards  successively  a  judge  in  each  of 
the  three  superior  couirts),  "  my  brothers  Jones  and  Dolben 
were  two."  The  Court  declared  him  incompetent  to  do  so, 
and  his  words,  accusing  the  two  judges  of  oppression,  to  be 
recorded ;  and  then,  "  for  having  uttered  those  word,  and 
having  also'  become  infamous  by  standing  on  the  pillory,  the 
gentlemen  at  the  Bar  did  fray  that  Ms  gown  might  be  pulled 
over  his  ears  ;  which  was  ordered  and  executed  in  court :  and 
h«  was  also  condemned,,  in  court,,  to  pay  the  king  a  fine  of 
five  hundred  pounds,  and  be  imprisoned  till  he  paid  it."* 

This  case  has  been  presented  to  the  reader,  because  of  the 
singularity  of  its  circumstances.  It  appears  toi  be  also  the 
only  instance  recorded  in  our  books,  of  misconduct  by  a 
member  of  the  Bar,  judicially  cognisable,  and  punished, 
because  of  his  being  such  :  a  fact  of  itself  eloquieDtly  sig- 
nificant. 

In  addition  to  the  power  of  severe  and  summary  dealing, 
by  the.  superior  courts,  with  delinquent  members  of  the  Bar, 
and  that  stern  tribunal  already  referred  to,  of  the  Public 

1  3  Comm.  29. 

2  Sir  Thomas  Eaymond's  Keports,  p.  376 ;  headed  thus — "  Memorandtim, 
June  18,,  1680." 

3  "  He  seemed  to  complain  much/'  adds  Eaymoiid,  "  for  not  being  allowed 
a  ■writ  of  error  to  reverse  his  judgment  before  the  Commissioners."  On  the 
last  day  of  term,  his  fine  and  imprisonment  were  remitted  on  his  petition  ;  a 
reeogniaaiQce  however,  being  taken  for  his  good  behaviour. 
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Opinion  of  that  Bar,  it  should  be  observed,  that  such  mat- 
ters, when  of  sufficient  gravity,  are  dealt  with  efficiently  by 
those  "  Domestic  Forums,"  constituted  by  the  benchers  of 
the  four  Inns  of  Court.  "The  societies,"  say  the  Inns  of 
Court  Commissioners,  "  possess,' and  have  on  several  recent 
occasions  exercised,  the  power  of  "  disbarang,"  or  visiting 
with  other  severe  penalties,  after  due  inquiry,  any  person 
who  has  properly  deserved  such  reprobation  ;  their  decision, 
in  this  respect,  being^  subject  to  an  apjjeal  to  the  judges. 
We  are  of  opinion  that  these  preacutions  have  been  generally 
sufficient  to  prevent  any  injurious  effect  on  the  community, 
with  respect  to  moral  impropriety,  or  misconduct,  in  bar- 
risters." 

Passing  away,  however,  from  the  contemplation  of  such 
delinquency,  in  any  advocate,  as  challenges  public  and 
official  cognisance,  let  the  consideration  of  forensic  duty  be 
resumed. 

It  has  been  seen,  that  while  the  advocate  has  closely  at 
heart  the  promotion  of  his  client's  interests,  he  must  at  the 
same  time  regard  himself  as  an  assistant  of  the  court,  in  ad- 
ministering that  justice  which  is  of  vital  concern  to  the 
whole  community  :  not  trespassing,  however,  on  the  judicial 
province,  by  either  committing  himself  to  the  public  ex- 
pression of  a  personal  oiiinion,  or  constituting  himself  in  the 
first  instance,  the  judge,  or  witness,  instead  of  the  advocate, 
of  his  client. 

Looked  at  from  any  point  of  view,  the  functions  of  ad- 
vocacy exhibit  a  grave  aspect  of  difficulty  to  one  who  would 
exercise  them  with  honour,  and  of  real  and  great  danger  to 
one  indifferent  to  such  a  consideration  :  who  is  not  desirous 
at  all  times,  and  under  all  circumstances,  to  act  conscien- 
tiously according  to  his  conviction  of  what  is  right  in  the  sight 
of  God,  as  well  as  calculated  to  secure  the  respect  and  con- 
fidence of  the  wise  and  good  among  men. 

There  are  cases  in  which,  as  it  has  been  attempted  to  show, 
the  line  of  duty  is  clear,  and  there  may  be  many  others  in 
which,  without  careful  consideration,  it  is  indistinct.  Of 
the  former  are  such  as  these.  An  advocate  is  aware  that 
the  reported  decision  of  A.  u.  B.  is  exactly  in  his  favour,  and 


Profligate  Advocacy.  231 

will  secure  him  the  payment  of  the  Court :  but  he  is  also 
aware  that  A.  v.  B.  has  been  directly  and  properly  over-ruled 
by  a  subsequent  case  of  C.  v.  D.  thinking  it  probable  that 
he  may  do  so  with  impunity,  will  he  dare  to  cite  A.  v.  B.  as 
existing  law,  making  no  allusion  to  C.  v.  D,  ? 

Or  will  he  cite  a  Statute  as  in  force,  which  he  knows  has 
been  repealed  by  a  subsequent  one  ?  Will  he,  in  either 
instance,  strive  to  reconcile  to  his  conscience  such  an  act  of 
infamy,  by  the  vile  pretext  that  it  is  the  "Judge's  duty  to 
know  the  law,  and  counsel's  to  serve  his  client  ?" 

If,  again,  dealing  with  questions  of  fact,  he  is  presenting 
to  the  Court  a  mass  of  affidavits,  or  correspondence  ;  and  is 
aware  of  a  distinct,  unequivocal  admission  by  his  client,  in 
one  of  these  documents,  destructive  of  his  whole  case,  but 
that  it  is  likely  to  be  overlooked  by  the  Court,  or  his  op- 
ponent, owing  to  the  pressure  of  business,  or  other  causes : 
will  he  suppress  that  admission,  divert  attention  from  it  by 
every  artifice  in  his  power,  and  reason  as  though  there  were 
no  such  admission  ?  And  this  on  the  vile  plea,  that  "  he 
had  read  his  papers,  and  done  his  duty  to  his  client,  and  it 
was  no  fault  of  his,  if  his  opponent  had  not  ?" 

If  any  member  of  the  Bar,  at  the  present  day,  would  ven- 
ture to  avow  that  he  could  thus  act,  and  would  so  act,  "  the 
gentlemen  of  the  Bar  "  would  do  as  their  predecessors  did  in 
1680,  "pray  that  his  gown  might  be  pulled  over  his  ears," 
which  would  probably  be  "  ordered  and  executed  in  Court." 
Cases  of  immorality  and  fraud  so  revolting  as  this,  need  not 
be  seriously  considered  by  any  one  who  knows  what  Law  is, 
and  what  a  Lawyer  ought  to  be  ;  who  forgets  not  that  he 
also  is  a  Christian  man.  Such  an  one,  however,  may  well 
ask  himself,  if  that  calling  or  walk  in  life  be  not  a  perilous 
one,  in,  which  its  occupants  are  from  year  to  year,  from  day 
to  day,  from  hour  to  hour,  fencing  with  Truth,  and  dallying 
with  Falsehood  ?  Slipping  easily,  and  at  will,  at  the  in- 
stance of  urgent  considerations, — of  rivalry,  and  a  desire  to 
promote  his  own  reputation  as  a  successful  advocate, — from 
one  to  the  other  of  their  conterminous  provinces,  as  it  may 
suit  the  exigencies,  of  the  moment ;  familiar,  not  with  the 
'  Verum,'  but  the  '  Verisimile,  etiam  si  minus  sit  verum'? 
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Alas,  is  it  not,  in  the  language  of  Thomas  Aquinas  and  Jere- 
my Taylor,  "  All  one,  if  a  man  lies,  whether  it  be  by  word, 
or  by  deed  ;"  and  true,  that  "  a  man  may  look  a  lie,  and  nod 
a  lie,  and  smile  a  lie  ?  "^ 

Is  not  such  a  man  constantly  playing  with  edge  tools  ? 

"  The  man,"  well  observes  Archbishop  Whately,^  "  who, 
having  to  plead  various  causes,  is  called  upon  to  extenuate 
to-day,  what  he  aggravated  yesterday ;  to  attach  more  and 
less  weight,  at  different  times,  to  the  same  kind  of  evidence  ; 
to  impugn,  and  to  enforce,  the  same  principles,  according  as 
the  interests  of  his  clients  may  require,  is  specially  liable, 
unless  the  tendency  be  sedulously  guarded  against,  to  have 
his  mind  alienated  from  the  investigation  of  Truth.  He  is 
perpetually  considering  only  what  may  be  plausibly  urged  on 
both  sides  ;  while  the  question,  what  ought  to  be  the  decision, 
is  out  of  his  province.  I  am  supposing  them,"  continues 
the  •Archbishop,  "not  to  beseeking  to  mislead  a  judge  or  jury, 
by  urging  fallacious  arguments ;  but  there  will  often  be 
sound  and  valid  arguments,  real  probabilities,  on  opposite 
sides.  A  judge,  or  any  one  whose  business  is  to  ascertain 
Truth,  is  to  decide  according  to  the  preponderance  of  the 
reasons  ;  but  the  Advocate's  business  is  merely  to  set  forth, 
as  forcibly  as  possible,  those  on  Ma  own  aide :  and,  if  he 
thinks  that  the  habitual  practice  of  this,  has  no  tendency  to 
generate  in  him  morally,  any  indifference,  or  intellectually 
any  incompetency,  in  respect  of  the  ascertainment  of  Truth, 
— if  he  consider  himself  quite  safe  from  any  such  danger,  / 
should  then  aay  he  is  in  very  great  danger."  In  danger, — 
of  what  ?  Of  contracting  a  fatal  indifference  to  Truth ; 
an  increasing  satisfaction  in  successfully  disguising,  distort- 
ing, counterfeiting  that  truth ;  in  contemplating,  only  to 
evade  it ;  and  striving  so  skilfully  to  intermingle  Falsehood 
with  it,  that  he  cannot  himself,  at  length,  distinguish  or 
separate  them.  He  has  deceived  others  so  long,  that  he  has 
at  length  debased  and  corrupted  his  own  inner  self;  and 
lived,  as  though  it  had  never  been  enjoined  on  His  creatures, 

1  Ductor  BuMtamtium,  Book  iii.  ch.  ii.  Quest.  4,  J  43. — Works,  by  Eeber, 
vol.  X.  128. 

2  Bhet.  p.  251.  (7th  ed.) 
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by  the  God  of  Truth,  Let  your  communication  be,  Yea,  yea  ; 
May,  Way  ;  for  whatsoever  is  more  than  these,  cometh  of 
EviU 

Is  he,  alas !  content  to  set  before  himself,  as  a  model,  du- 
ring his  whole  lifetime,  Belial,  the  dazzling  fallen  one,  of 
whom  we  are  told  that — 

"  He  aeem'd 
To  dignity  composed,  and  high  exploit : 
Bat  all  was  false  etad  hollow :  though  his  toBgue, 
Dropp'd  manna,  and  could  make  the  worse  appeal 
The  better  reason,  2  to  perplex  and  dash 
Maturest  counsels;  for  his  thoughts  were  low ; 
To  vice  industrious,  but  to  nobler  deeds, 
Timorous  and  slothful :  yet  he  pleas'd  the  ear."3 

About  a  century  ago,  that  is,  on  the  13th  November,  1755, 
after  having  sat  scarce  a  year  in  Parliament,  a  young  man, 
in  his  twenty-seventh  year,  rose,  and  delivered  a  speech  so 
splendid,  that  it  dazzled  and  electrified  the  House.  "  Then," 
says  Horace  Walpole,  giving  an  account  of  the  debate,  in 
which  this  occurred,  "there  was  a  young  Mr.  Hamilton, 
who  spoke  for  the  first  time,  and  was  at  once  perfection." 
This  proved  to  be  his  only  oratorical  efibrt  of  consequence  : 
a  circumstance  which  has  ever  since  caused  him  to  be  known 
as  "  single-speech  Hamilton  ;  "  but  his  biographer  tells  us, 
that  for  forty  years  of  a  Parliamentary  life,  this  gifted 
gentleman  devoted  almost  all  his  leisure,  and  his  thought,  to 
the  examination  and  discussion  of  all  the  principal  ques- 
tions agitated  in  Parliament,  and  the  several  topics  and 
modes  of  reasoning  by  which  they  were  either  supported, 
or  opposed.  The  results  he  gathered  up  into  a  tract,  now  very 
scarce,  entitled  "  Parliamentary  Logic,  by  the  Eight  Honour- 
able William  Gerrard  Hamilton :"  "  in  which,"  says  the  admir- 
ing editor  of  it,  "  we  have  the  results  and  experience  of  one 
who  was  by  no  means  unconversant  wUh  law.  In  the  rules 
and  precepts  here  accumulated,  which  are  equally  adapted 
to  the  use  of  the  Advocate,  and  the  Orator,  nothing  vague, 
-  —        ■  j 

1  Matth  r.  37. 

2  "  Prom  the  known  profession,"  says  Dr.  Bentley, "  of  the  ancient  Sophists— 
Mv  Xoyov  Tov  ^TTdt  KpUTTa  notetv.'' 

3  Paradise  Lost,  Book  ii.  110-117. 
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or  loose,  is  delivered ;  and  the  most  minute  particularities, 
and  artful  turns  of  debate  and  argument,  are  noticed  with 
admirable  acuteness,  subtlety,  and  precision.  The  work  is 
filled  with  practical  axioms,  and  parliamentary  and  forensic 
wisdom ;  and  cannot  but  be  of  perpetual  use  to  ail  who  may 
have  occasion  to  exercise  their  discursive  talents  within  or 
without,  the  doors  of  the  House  of  Commons  :  in  Conversa- 
tion ;  at  the  Bar ;  or  in  Parlameut."  This  may  have  been 
the  opinion  of  the  editor:  but  the  worth  of  that  opinion, 
the  conscientious  student  shall  have  an  opportunity  of  esti- 
mating. Will  he  regard  as  fragrant,  or  as  noisome,  the 
odour  of  the  very  flowers  of  falsehood  and  fraud  which 
shall  now  be  exhibited  to  him  ? 


"  You  know  the  consequences  you  want :  find  the  principle 
to  justify  them. 

••'  Every  question  has  some  parts  better  than  others  :  sepa- 
rate these  in  your  mind,  and  suppress  one,  and  colour  the 
other,  as  it  suits. 

"  State  the  question  to  be  proved,  and  the  arguments  made 
use  of  to  prove  it.  By  colouring  one,  and  softening  the 
other,  you  will  gain  an  advantage. 

"  When  you  cannot  convince,  a  heap  of  comparison  will 
dazzle. 

"  It  is  an  a,rt,  to  make  use  of  what  is  doubtful,  as  an  un- 
questionable maxim,  and  to  argue  from  a  single  case,  as  if 
it  were  a  maxim. 

"  In  the  wrong,  use  comprehensive,  and  general — because 
they  are  equivocal — expressions  ;  and  multiply  divisions  and 
distinctions  without  end. 

"If  you  have  no  argument  to  oJ)ject  to,  object  to  a  word. 

"  When  you  canuSt  resist,  then  wit,  fancy,  subtlety,  and 
craft,  are  of  service. 

"  If  the  whole  of  a  question  is  against  you,  speak  to  a 
part,  as  if  it  were  the  whole. 

"  State,  as  may  answer  the  purpose,  your  argument  so 
narrow  as  to  cripple  reason,  or  so  wide  as  to  confound  it. 

"  By  speaking  of  events  in  the  order  they  did  not  happen. 
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you  may  change  not  only  the  appearance,  but  the  nature  of 
them. 

"  If  the  principal  thing  in  question  is  strongly  against  you, 
consider  what  is  the  thing  of  the  greatest  importance,  and 
the  most  likely  to  please,  that  makes  for  you.  Dwell  upon 
that,  and  touch  the  first  only  slightly.  To  pass  over  entirely 
what  is  most  material,  would  be  too  gross. 

"  It  seldom  happens  but  that  some  one  person,  in  a  debate, 
asserts  something  so  extravagant,  that  it  is  ridiculous  and  un- 
tenable. You  may  easily  manage  to  treat  this  as  the  argu- 
ment of  all  who  have  spoken. 

"  Answer  seriousness  with  ridicule,  and  ridiculousness 
seriously. 

"  Either  overrate,  and  aggravate,  what  is  asserted  against 
you,  and  then  you  will  be  able  to  show  that  it  is  not  true  ; 
or  underrate  it,  and  then  admit  it  in  a  degree,  and  with  an 
apology. 

"  If  you  cannot  perplex  the  argument  at  the  outset,  con- 
trive to  change  the  question  ;  by  introducing  something  that 
is  similar  to  it,  in  the  progress. 

,  "  Consider  if  a  word  has  not  different  significations,  and 
if  you  may  not  use  it  advantageously,  sometimes  in  one  sense, 
sometimes  iu  another  ;  and  watch  this  artifice  in  others. 

"It  is  an  artifice  to  be  used  (but  if  used  by  others  to  be 
detected),  to  begin  some  personality,  or  to  throw  in  some- 
thing that  may  bring  on  a  personal  altercation,  and  draw  off 
the  attention  of  the  House  from  the  main  point. 

"  Circumlocution  is  useful,  if  you  wish  to  deceive,  but  not 
otherwise. 

"  If  your  cause  is  too  bad,  call  in  aid  the  party.  If  the 
party  is  bad,  call  in  aid  the  cause.  If  neither  be  good,  wound 
the  opponent.    , 

"  State  (with  the  air  of  a  candid  admission),  as  the  strong- 
est parts  of  the  argument  against  you,  what  you  are  sure  you 


If  Casuistry  may  be  regarded,  with  Kant,  as  constituting 
"  the  Dialectics  of  Conscience,"  surely  the  foregoing  precepts, 
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if  designed  to  be  delivered,  and  accepted,  seriously  and  prac- 
tically as  such,  may  be  stigmatised  as  exhibiting  samples  of 
the  LOGIC  OF  Lying,  1  audaciously  designed,  at  once  to  cor- 
rupt the  speakers,  and  deceive  the  audience,  in  the  chambers 
of  Legislation,  and  the  halls  of  Justice — those  who  make, 
and  those  who  administer  the  law  I  Why,  it  may  be  asked, 
have  they  been  brought  under  the  eye  of  the  youthful  stu- 
dent, and  advocate  ?  Assuredly  not  that  he  may  adopt  such 
vile  artifices,  but  eschew,  reprobate,  and  be  on  his  guard 
against  them,  when  practised  by  others  :  that  a  man  of  hon- 
our and  conscience  may  be  forewarned,  and  therefore  fore- 
armed, against  an  unscrupulous  and  reckless  antagonist. 

On  being  told  by  Boswell,  that  Archbishop  Laud  had 
heard  Charles  I.,  when  Prince  Charlies,  say  that  had  he  been 
obliged  to  take  any  particular  profession  of  life,  he  could 
not  have  been  a  lawyer,  because  "  I  cannot,,"  saith  he,  "  de- 
fend a  bad,  nor  yield  a  right  cause,"  Dr.  Johnson  replied  : 
"  Sir,  this  is  false  reasoning,  because  every  cause  has  a  bad 
side  ;  and  a  lawyer  is  not  overcome,  though  the  cause  which 
he  has  endeavoured  to  support,  be  determined  against  him."^ 
The  reader  of  the  foregoing  pages  may  be  reminded,  that 
every  cause  has  also  its  good  side- — good  in  reality,  as  well 
as  in  appearance ;  and  consequently  resisted,  if  at  all,  wrong- 
fully. Administered  as  law  is  in  this  country,  in  the  face 
of  day,  from  the  beginniug  to  the  end  of  every  cause,  before 
learned,  upright,  and  independent  judges,  and  honest  juries, 
with  almost  every  security  which  the  experience  and  sagacity 
of  ages  can  devise,  to  secure  the  triumph  of  truth,  and  rec- 
tify miscarriage,  in  seeking  to  vindicate  and  enforce  The 
Right — it  is  surely  a  i&iv  presumption  that  neither  civil  nor 
criminal  proceedings  would  be  instituted,  or  persisted  in, 
without  a  real,  or  a  strong,  show  of  right.  They  are  fre- 
quently involved  in  great  doubt  and  difficulty,  from  the  very 
nature  of  the  transactions  giving  rise  to  them,  and  the  astute- 
ness and  determination  with  which  each  litigant  naturally 

1  The  entire  -work  referred  to,  is  not  of  the  reprehensible  character  imputed 
to  it  in  the  text,  but  contains  many  useful,  and  some  admirable  suggestions, 
perfectly  consistent  with  the  dictates  of  honour  and  justice. 

*  Boswell's  Life  of  Dr.  Johnson,  o.  28.  ' 
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supports  his  own  interest.  There  consequently  always  have 
been,  and  always  will  be,  abundant  opportunities  for  the 
exercise  of  the  highest  forensic  ability,  guided  by  the  strict- 
est conscientiousness.  The  advocate  need  not  resort  to  so- 
phistry, nor  yield  to  the  temptation  of  wilfully  misleading,  as 
to  either  law  or  fact,  any  tribunal  before  which*  he  pleads. 
A  good  cause  may  be  badly  advocated,  either  jesuitically, 
— or  erroneously,  from  some  deficiency  of  knowledge,  or  of 
skill  in  reasoning  :  must  not  an  advocate  be  allowed  to  detect 
the  fallacy  and  error  of  his  opponent's  reasonings  ?  On  the 
other  hand,  a  bad  cause  may  happen  to  be  capable  of  sup- 
port by  sound  argument ;  and  here,  again;  we  are  compelled 
to  revert  to  the  original  difficulty,  with  the  solution  of  it 
proposed  :  the  advocacy  of  a  cause  known  or  believed  by  the 
advocate  to  be  unjust,  and  the  preservation  intact  of  judicial 
and  forensic  functions.  Let  the  subject  be  brought  to  a  close 
with  the  recorded  opinions  of  our  great  moralist,  Dr.  John- 
son : 

"  What  do  you  think,"  he  was  asked,  "  of  supporting  a 
cause  which  you  know  to  be  bad  ?  Sir,"  he  replied,  in  a 
passage  which  must  be  received  with  the  qualifications  in- 
sisted on  in  the  foregoing  pages,  "  you  do  not  know  it  to  be 
bad,  till  the  judge  has  determined  it.  You  are  to  state  facts 
fairly  ;  so  that  your  thinking,  or  what  you  call  '  knowing,' 
a  cause  to  be  bad,  must  be  from  reasoning — from  your  sup- 
posing your  arguments  to  be  weak  and  inconclusive.  But, 
Sir,  that  is  not  enough.  An  argument  which  does  not  con- 
vince yourself,  may  convince  the  judge  to  whom  you  urge 
it ;  and  if  it  do  convince  him,  why  then.  Sir,  you  are  wrong, 
and  he  is  right.  It  is  his  business  to  judge  ;  and  you  are 
not  to  be  confident  in  your  own  opinion  that  a  cause  is  bad, 
but  to  say  all  you  can  for  your  client,  and  then  hear  the 
judge's  opinion."^ 


1  Boswell's  "  Life  of  Johnson,"  chap.  21.  "  But,  Sir,"  asks  Boswell,  "  does 
mot  affeoting  a  warmth,  when  you  have  no  warmth,  and  appearing  to  be  of 
one  opinion,  when  you  are  really  of  another, — does  not  such  dissimulation  im- 
pair one's  honesty?  Is  there  not  some  danger  that  a  lawyer  may  put  on  the 
same  mask  in  common  life  1"  "  Why  no,  Sir,"  replies  Johnson,  in  a  passage 
whence,  possibly,  Payley  derived  the  idea  which,  as  embodied  in  his  "  Moral 
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On  another  occasion,  Sir  William  Forbes  said  to  Dr.  John- 
son, that  "  he  thought  an  honest  lawyer  should  never  under- 
take a  cause  which  he  was  satisfied  was  not  a  just  one."^ 
"  Sir,"  said  Johnson,  "  the  justice,  or  injustice,  of  the  cause  is 
to  be  decided  by  the  judge.  Consider,  what  is  the  purpose  of 
courts  of  justice.  It  is,  that  every  man  may  have  his  cause 
fairly  tried,  by  men  appointed  to  try  causes.  A  lawyer  is  not 
to  tell  what  he  knows  to  be  a  lie  ;  he  is  not  to  produce  what 
he  knows  to  be  a  false  deed  ;  but  he  is  not  to  usurp  the  prov- 
ince of  the  jury  and  of  the  judge,  and  determine  what  shall 
be  the  effect  of  evidence — what  shall  be  the  result  of  legal 
argument.  As  it  rarely  happens  that  a  man  is  fit  to  plead 
his  own  cause,  lawyers  are  a  class  of  the  community  who,  by 
study  and  experience,  have  acquired  the  art  and  power  of 
arranging  evidence,  and  of  applying  to  the  point  at  issue 
what  the  law  has  willed.  A  lawyer  is  to  do  for  his  client 
all  that  his  client  might  fairly/  do  for  himself,  if  he  could. 
If  by  a  superiority  of  attention,  of  knowledge,  of  skill,  and 
a  better  method  of  communication,  he  has  the  advantage  of 
his  adversary,  it  is  an  advantage  to  which  he  is  entitled. 
There  must  always  be  some  advantage,  on  one  side  or  the 
other  ;  and  it  is  better  that  advantage  should  be  had  by  tal- 
ent, than  by  chance.  If  lawyers  were  to  undertake  no  causes 
till  sure  that  they  were  just,  a  man  might  be  precluded 
altogether  from  a  trial  of  his  claim,  though  were  it  judicially 
examined,  it  might  be  found  a  veiy  just  one."^ 

and  Political  Pliilosophy,"  has  been  reprobated  in  a  previous  page,  (ante,  pp. 
400,  401) — "  everybody  knows  that  you  are  paid  for  affecting  warmth  for  your 
client ;  and  it  is  therefore,  properly,  no  dissimulation."  Id.  ii.  whether  this 
be  as  satisfactory,  as  complimentary,  may  require  some  subtilty  and  some 
temper,  on  the  part  of  the  Bar,  to  determine, 

1  "  Sir  Matthew  Hale,"  says  Lord  Campbell,  "  began  with  the  specious  but 
impracticable  Me,  of  never  pleading  but  on  the  right  side — which  would  make 
the  counsel  to  decide  without  Icnowing  either  facts  or  law,  and  would  put  an 
end  to  the  administration  of  justice.  '  Tet  he  afterwai'ds,  however,'  says 
Bishop  Burnet,  '  abated  much  of  the  scrupulosity  he  had,  about  causes  that 
appeared  at  first  view,  unjust,  ....  He  used  to  say.  It  is  as  great  a 
dishonour  as  a  man  is  capable  of,  to  be  hired,  for  a  little  money,  to  speak,  or 
to  act,  against  his  conscience.'" — Lives  of  the  Chief  Justices,  vol.  i.  p.  520,  1. 

2  Boswell's  "  Life  of  Johnson,"  chap.  30.  Boswell' considerately  adds  his 
own  weighty  imprimatur :  "  this  was  sound,  practical  doctrine,  and  rationally 
repressed  a  too  refined  scrupulosity  ofoonscience." 
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Let  it  now  be  attempted  to  recapitulate,  and  in  few  words, 
the  leading  points  of  legitimate,  honourable,  and  virtuous 
Advocacy. 

There  are  two  grounds  of  a  practical  nature,  on  which  a 
high  order  of  advocacy  is  to  be  encouraged. 

First,  in  respect  of  the  interest  of  the  client  himself.  It 
is  proper  that  the  strong  points  of  his  case  should  be  bronght 
out,  and  presented  most  favourably.  This  constitutes  an 
important  check  on  the  judge,  and  exercises  a  direct  and 
salutary  influence  on  the  administration  of  justice  itself.  An 
upright,  learned,  and  even  very  astute  judge,  might  miss 
the  merits  of  a  case,  if  not  presented  with  the  aid  of  the 
highest  professional  skill — especially  having  regard  to  the 
refined  and  complicated  system  of  jurisprudence  with  which 
he  has  to  deal. 

Secondly :  Advocacy  benefits  the  public,  by  the  saving 
of  judicial  time  which  it  efiects,  thereby  abridging  and  econo- 
mising State  expenditure.  Any  competent  observer  of  a 
court  of  justice,  who  has  witnessed  the  scenes  occurring 
when  a  client  pleads  his  own  cause,  must  have  had  the  truth 
of  these  observations  absolutely  forced  upon  his  notice  : 
seeing  judicial  time  wasted,  and  patience  exhausted,  while 
yet  the  true  merits  of  the  case,  are  inadequately  touched,  if 
touched  at  all !  What  is  the  result  of  establishing  those 
•Local  Courts,  the  prominent  object  of  which  was  to  enable 
the  Parties,  themselves,  to  conduct  and  plead  their  own 
causes  ?  That  those  duties  are  nevertheless  almost  univer- 
sally discharged  by  advocates,  under  whatever  name,  and  who 
are  in  constant  practice.  The  same  truth,  indeed,  is  illus- 
trated by  the  case  of  an  uneducated  advocate  :  whose  zeal 
may  have  secured  him  practice,  up  to  a  certain  point,  at 
which  his  inaptitude  is  developed  in  spite  of  himself:  and,  to 
his  own  astonishment,  but  not  that  of  others,  his  practice 
disappears. 

To  ensure,  then,  a  high  order  of  Advocacy,  the  Advocate 
must  be  a  virtuous  man  ;  possessing,  and  always  acting  on 
fixed  principles  of  morality,  and  religion. 

He  must  ever  remember  that  the  object  of  administering 
law,  is  the  promotion  of  truth  and  justice  :  law,  itself,  being 
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founded  on  the  Law  of  Gob  :  and  the  advocate  having  here- 
after to  answer  to  God  for  unconscientious  advocacy,  equally 
with  the  guilty  client  who  engaged  that  advocacy.  It  is 
indeed,  a  very  awful  subject  of  reflection,  what  sort  of  retro- 
spect of  life  may,  in  or  towards  his  last  moments,  be  that  of 
the  most  brilliant  and  successful  of  advocates,  who  has  des- 
pised or  always  neglected  t  these  considerations,  "  I  have 
been  concerned  in  several  thousand  cases  ;  I  have  triumphed 
in  very  many  of  them  solely  by  reason  of  my  superior  dex- 
terity, where  I  knew  I  ought  to  have  failed,  but  where  I 
succeeded  in  making  the  worse  appear  the  better  reason  ;  and 
thereby  inflicted  wrong,  often  grievous  and  fatal,  on  so  many 
helpless  and  suffering  victims  of  my  perverse  and  sordid  in- 
genuity. The  produce  of  a  life's  lying  is,  however,  safely 
and  advantageously  invested ;  and  will  be  enjoyed  by  my 
descendants ! " 

The  virtuous  advocate  is  to  regard  himself  as  identified, 
as  far  as  honourably  may  be,  with  his  client :  entitled  and 
bound  to  exercise,  on  his  behalf,  every  right  which  that  client 
would  be  entitled  to  exercise  :  subject  always  to  the  restraint 
properly  imposed  on  the  advocate,  in  respect  of  his  superior 
knowledge. 

He  is  not  to  consider  himself  merely  as  identified  with 
his  client,  but  as  also  an  assistant  in  the  administration  of 
justice :  having  duties  to  discharge  to  the  judge,  as  well  as 
the  client. 

Being  thus  identified  with  his  client,  he  must  regard  his 
own  lips,  as  those  of  his  client ;  and,  hold  himself,  con- 
sequently, forbidden  to  utter  his  ovm  individval  opinion,  or 
belief,  as  to  the  justice  of  that  client's  case.  He  must  not  do 
so  on  any  pretence,  or  any  occasion,  unless  properly  appealed 
to  by  the  judge.  Even  on  such  an  appeal  a  counsel  is  not 
to  be  pressed,  except  under  special  circumstances,  as  to  his 
private  opinion  on  a  case,  nor  further,  than  whether  he  con- 
siders it  fairly  arguable :  for  doing  so,  would  be  in  effect 
inviting  him  to  depart  from  his  own  province,  in  order  to 
trespass  on  that  of  a  witness,  or  a  judge. 

Nor  is  the  advocate  to  convert  himself  from  the  advocate, 
into  the  judge  of  hjs  own  client,  who  has  engaged  his  services 
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as  advocate  alone.  By  thus  prematurely  and  gratuitously 
expressing  his  own  opinion  against  the  merits  of  his  client's 
case,  he  is  forestalling  and  superseding  the  functions  of  the 
very  tribunal  to  which  he  is  engaged  to  appeal. 

There  may  be  causes  in  which  the  iniquity  is  so  palpable, 
as  to  justify  and  require  a  refusal  to  undertake,  or  proceed 
further  with,  the  advocacy  of  it.  Mere  suspicion,  never- 
theless, however  violent,  will  not  justly  such  a  course  ;  though 
it  should  engender  extreme  caution  in  every  stage  of  the 
case.  Let  counsel,  again  before  urging  submission,  com- 
promise, or  arbitration,  thoroughly  and  suspiciously  sift  his 
own  motives  :  so  as  to  satisfy  himself  that  he  is  acting  from 
due  consideration  of  the  interests  of  his  qjient,  and  of  jus- 
tice, and  not  from  a  desire  to  enhance  hi^  own  gains  by 
setting  himself,  after  having  been  requited  for  services  only 
partialfy  performed,  sooner  at  liberty  to  proceed  with  other 
lucrative  employment,  or  to  promote  his  own  ease  and  plea- 
sure ijy  causing  the  earlier  termination  of  wearisome  sittings, 
on  the  anxiously  desired  approach  of  Vacation  ! 

For  the  rest,  an  advocate  must  be  left  to  the  exercise  of 
his  own  discretion,  guided  by  an  enlightened  conscience,  and 
restrained  by  deference  to  the  opinion  of  a  watchful  and 
honourable  profession.  Rigorous  fidelity  to  his  client,  is 
consistent  with  that  mingled  candour  and  caution,  which 
secure  to  the  advocate  confidence  and  respect  on  the  part  of 
opponents  and  of  the  judge,  thereby  infinitely  enhancing  the 
efficacy  and  value  of  his  advocacy.  A  personal  sense  of 
honour  should  render  it  as  impossible  for  him  to  deceive  or 
trick  an  antagonist,  as  for  the  Court  itself  so  to  deal  with 
any  one  before  it. 

And  how  can  an  advocate  outrage  public  decency,  and 
bring  down  public  execration  on  his  order,  by  seeking  to 
alarm,  mislead,  and  bewilder  an  honest  witness,  for  the  pur- 
pose of  throwing  mijust  discredit  on  his  testimony,  or  per- 
verting the  elfect  of  it  ?^  Is  thus  dealing  with  the  living 
Instruments  of  Evidence,  far  removed  in  turpitude  from, 

1  "A  kind  of  art," justly  observes  Archbishop  Whately,  "which  may  be 
characterised  as  the  worst,  or  one  of  the  most  base  and  depraved,  of  all  poa- 
eible  employments  of  intellectual  power." — Shetonc,  p:  255,  (7th  ed.) 
16 
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though  surpassing  in  audacity,  the  secret  falsification  of 
written  Instruments  of  Evidence  ? 

How,  again,  will  the  honourable  and  conscientious  advo- 
cate deal  with  one  critical  class  of  witnesses,  the  Paeties 
themselves :  giving  evidence  in  their  own  favour,  pressing 
heedlessly,  desperately,  on  to  the  fearful  brink  of  perjury, 
in  futherance  and  defence  of  their  imperilled  interests  ? 
Will  he,  with  wise  caution,  restrain,  or  eager  for  victory 
stimulate  them,  and  thereby  become  their  accomplice  ? 

Is  it,  however,  fitting,  seriously  to  ask  such  questions  in 
respect  of  any  one  of  a  class  of  men,  from  whom,  alone,  are 
taken  the  occupants  of  the  Seat  of  Justice  ? 

Much  has,  indeed,  been  said  in  the  foregoing  pages,  con- 
cerning the  judicial  office,  and  the  relations  to  it,  of  Ad- 
vocacv.  He  who  aims  at  exercising  the  functions  of  the 
latter,  in  a  high  spirit,  will  be  greatly  assisted  by  keeping 
ever  pi-esent  to  his  mind  the  nature  of  the  judicial  office  ; 
the  duties  of  which  he  is  not  to  impede  and  perplex,  but 
further  and  assist,  and  so  far  become  himself,  a  minister  of 
justice,  sharing  the  dignity  attached  to  the  administration  of 
it.  That  great  and  good  man.  Sir  Matthew  Hale,  on  ascending 
the  seat  of  justice,  laid  down  a  series  of  rules  for  his  own 
conduct  which,  in  the  language  of  one  of  his  successors,'^  we 
may  read  with  admiration  and  reverence  :  which  ought  to  be 
inscribed  in  letters  of  gold  on  the  walls  of  Westminster 
Hall,  as  a  lesson  to  those  entrusted  with  the  administi-ation 
of  justice :  which  he,  who  may  be  considered,  the  perfect 
model  of  a  great  magistrate,  strictly  and  uniformly  observed 
— Let  then,  the  advocate,  especially  the  youthful  one,  con- 
ceive, the  dignity  and  responsibility  of  practising  before  one 
whose  conduct  was  ever  regulated  by  the  following  rules, 
suggesting,  surely,  correlative  duties  on  the  part  of  that 
advocate. 

"  1.  That  in  the  administration  of  justice  I  am  intrusted 
for  God,  the  king,  and  country  :  and  therefore, 

"2.  That  is  to  be  done  1.  Uprightly;  2.  deliberately; 
3.  resolutely. 

1  The  late  Lord  Campbell,  since  Lord  High  Chancellor.    "  Liyes  of  the  Chief 
Ju&tices,"  vol.  i.  pp.  547,  548,  (1st  ed.) 
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"3.  That  I  rest  not  upon  my  own  understanding  or 
strength,  but  implore,  and  rest  upon,  the  direction  and 
strength  of  God. 

"  4.  That  in  the  execution  of  justice  I  carefully  lay  aside 
mj'  own  passions,  and  do  not  give  way  to  them,  however 
crooked. 

"  5.  That  I  be  wholly  intent  upon  the  business  I  am 
about ;  remitting  all  other  cares  and  thoughts  as  unreason- 
able, and  interruptions. 

"  6.  That  I  suffer  not  myself  to  be  prepossessed  with  any 
judgment  at  all,  till  the  whole  business,  and  both  parties, 
have  been  heard. 

"  7.  That  I  never  engage  myself  in  the  beginning  of  any 
cause,  but  reserve  myself,  unprejudiced,  till  the  whole  be 
heard. 

"  8.  That  in  business  capital,  though  my  nature  prompt 
me  to  pity,  yet  to  consider  there  is  a  pity  also  due  to  the 
country. 

"  9.  That  I  be  not  too  rigid  in  matters  purely  conscien- 
tious, where  all  the  harm  is  diversity  of  judgment. 

"10.  That  I  be  not  biassed  with  compassion  to  the  poor, 
or  favour  to  the  rich,  in  point  of  justice. 

"11.  That  popular  or  court  applause,  or  distaste,  have  no 
influence  in  anything  I  do,  in  point  of  distribution  of  justice. 

"  12.  Not  to  be  solicitous  what  men  will  say,  or  think,  so 
long  as  I  keep  myself  exactly  according  to  the  rule  of  justice. 

"  13.  If  in  criminals  it  be  a  measuring  cast,  to  incline  to 
mercy  and  acquittal. 

"  14.  In  criminals  that  consist  merely  in  words,  where  no 
more  harm  ensues,  moderation  is  no  injustice. 

"  15.  In  criminals  of  blood,  if  the  fact  be  evident,  severity 
is  justice. 

"  16.  To  abhor  all  private  solicitations,  of  whatkindsoever, 
and  by  whomsoever,  in  matters  depending. 

"17.  To  charge  my  servants.  1.  Not  to  interfere  in  any 
matters  whatsoever  ;  2.  Not  to  take  more  than  their  known 
fees :  3.  Not  to  give  any  undue  precedence  to  causes  ;  4. 
Not  to  recommend  counsel. 
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"  18.  To  be  short  and  sparing  at  meals,  that  I  may  be  the 
fitter  for  business." 

Whether  is  it  more  desirable,  so  to  practise  before  a  judge 
like  this,  as  to  secure  his  commendation  and  respect,  or  pro- 
voke his  scorn  and  abhorrence  ? 

The  Ethics  of  the  Bar  are  a  matter  of  infinite  concern  to 
the  community,  whose  best  interests  are  identified  with  the 
honour  and  integrity  of  that  Bar  ;  and  this  chapter  cannot 
be  better  closed,  than  with  a  pregnant  passage  from  the  his- 
tory of  the  "  Decline  and  Fall  of  the  Roman  Empire." 

Among  the  secret  and  internal  causes  of  the  rapid  decay 
of  the  system  of  policy  introduced,  modified,  and  consolidated 
by  Diocletian,  Constantine,  and  his  immediate  successors, 
Gibbon  reckons,  the  decline  and  corruption  of  the  Bar. 

"  In  the  practice  of  the  Bar,  these  men  had  considered 
Reason,  as  the  instrumeut  of  dispute;  they  interpreted 
the  laws,  according  to  the  dictates  of  private  interest ;  and 
the  same  pernicious  habits  might  still  adhere  to  their  charac- 
ters, in  the  public  administration  of  the  State.  The  honour 
of  a  liberal  profession,  has,  indeed,  been  vindicated  by  ancient 
and  modern  advocates,  who  have  filled  the  most  important 
stations  with  pure  integrity,  and  consummate  wisdom  ;  but 
in  the  decline  of  Roman  jurisprudence,  the  ordinary  promo- 
tion of  lawyers  was  pregnant  with  mischief  and  disgrace .  The 
noble  art,  which  had  once  been  preserved  as  the  sacred  in- 
heritance of  the  pati'icians,  -was  fallen  into  the  hand^  of  f reed- 
men  and  plebeians  ;  who,  with  cunning  rather  than  with  skill, 
exercised  a  sordid  and  pernicioxis  trade.  Some  of  them  pro- 
cured admittance  into  families,  for  the  purpose  of  fomenting 
differences,  of  encouraging  suits,  and  of  preparing  a  harvest 
of  gain  for  themselves  or  their  brethren.  Others  recluse  in 
their  chambers,  maintained  the  gravity  of  legal  professors, 
by  furnishing  a  rich  client  with  subtleties  to  confound  the 
plainest  truth,  and  with  arguments  to  colour  the  most  un- 
justifiable pretensions.  The  splendid  and  popular  class,  was 
composed  of  the  advocates,  who  filled  the  Forum  with  the 
sound  of  their  turgid  and  loquacious  rhetoric.  Careless  of 
fame  and  of  justice  they  are  described,  for  the  most  part,  as 
ignorant  and  rapacious  guides,  who  conducted  their  clients 
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through  a  maze  of  expense,  of  delay,  and  of  disappointment, 
whence,  after  a  tedious  series  of  years,  they  were  at  length 
dismissed,  when  their  patience  and  fortune  were  almost  ex- 
hausted."^ 


Since  the  foregoing  chapter  was  printed,  the  rights  and 
responsibilities  of  Members  of  the  Bar,  as  such,  became  the 
subject  of  grave  and  prolonged  consideration  by  the  Court 
of  Exchequer.  Such  passages  from  the  judgment  which  they 
pronounced  iu  a  case  immediately  to  be  cited  below,  as  bear 
upon  the  subjects  above  discussed,  will  now  be  laid  before 
the  reader,  and  are  commended  to  his  serious  attention. 

In  an  action-  brought  by  a  client  against  her  leading  coun- 
sel, who  had  been  specially  retained  by  her, — a  gentleman 
of  the  greatest  eminence,  and  the  highest  personal  and  pro- 
fessional character, — and  tried  before  the  Lord  Chief  Baron 
of  the  Exchequer,^  he  thus  (inter  alia  )  directed  the  Jury: — ■ 

"In  my  opinion  the  law  requires  of  a  barrister  no  more 
than  the  honest  discharge  of  his  duty,  to  the  best  of  his  judg- 
ment and  ability ;  and  though  the  defendant  may  have  been 
utterly  wrong,  and  altogether  mistaken,  or  may  have  been  mis- 
led by  the  influence  of  fear,  as  suggested  by  the  Counsel  for 
the  plaintifl",  yet,  if  his  intentions  were  honest,  and  he  bona  fide 
meant  what  he  did,  for  the  benefit  of  his  client,  he  is  not 
responsible  to  that  client  in  damages  for  anything  that  he 
has  done.  An  Advocate  is  not  bound  to  do  more  than  give 
his  best  advice,  his  best  consideration,  and  to  conduct  the 
case,  while  in  his  hands,  in  such  a  manner  as  he  honestly 
thinks  will  be  for  the  benefit  of  his  client.  .  .  .  If  it  ap- 
peared," In  the  case  then  before  the  Court,  "  to  the  defend- 
ant, according  to  the  best  of  his  judgment,  that  what  he  was 
doing  was  for  the  interest  of  his  client,  and,  taking  that  view 
of  the  case,  he  honestly  did  what  he  did  (which  is  a  question 


1  "  DeoHiie  and  Fall,"  chap.  xvii. 

2  Swmfen  v.  Lord  Chelmsford,  29  L.  J.  K".  S.  382  (Ex.),  8th  June,  1860. 

3  L,  B.  Pollock. 
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of  fact  for  the  Jury  to  decide),  then,  iu  my  opinion  he  is  not 
liable  in  this  action,  and  your  verdict  ought  to  be  for  the 
defendant." 

On  this  the  Jury  returned  a  verdict  for  the  defendant.  A 
rule  nisi  for  a  new  trial  was  granted  on  the  alleged  ground 
of  misdirection,  in  point  of  law,  in  the  summing  up  to  the 
Jury,  but  was,  after  full  consideration,  discharged. 

"  This  case,"  said  the  LordChief  Baron,  reading  the  unani- 
mous judgment  of  the  Court,  "  is  of  very  great  and  general 
importance ;  raising  questions  as  to  the  duties  and  responsi- 
bilities of  the  members  of  the  Bar,  and  the  obligations  under 
which  they  come  by  accepting  a  retainer,  and  afterwards 
holding  a  brief,  or  (as  is  more  frequently  the  case)  by  taking 
a  brief  without  a  retainer.  They  have  no  legal  claim  to  any 
remuneration  for  the  services  they  render,  though  they 
usually  receive  a  fee,  or  honorarium,  and  they,  undoubtedly, 
as  a  matter  of  fact  (in  the  ordinary  course  of  business) 
enter  into  no  express  contract.  In  all  the  modern  cases,  where 
any  question  has  arisen  between  the  barrister  and  the  client, 
it  has  been  decided  in  favour  of  the  barrister  ;  and  it  may 
be  very  safely  asserted  that  there  is  no  instance  of  any  action  , 
being  successfully  brought  against  a  barrister  for  a  neglect 
of  duty;  and  on  the  other  hand,  there  are  instances  where  such 
an  action  has  been  successfully  resisted.  Upon  an  express 
agreement,^  the  barrister  would,  no  doubt,  be  liable,  as  would 


1  WOTE. — Though  Barristers,  Physicians,  and  Arbitratora  are  by  law  disen- 
titled to  sue  as  such,  for  their  fees,  it  is  otherwise  where  they  enter  into  actual 
agreements  with  their  clients  and  patients,  for  payment  for  their  Services. 
This  was  established  by  three  decisions  of  the  Com-t  of  Queen's  Bench,  in  the 
years  1841,  1842;  has  never  since  been  disputed;  and  is  now,  by  the  judgment 
cited  in  the  text,  deliberately  recognised  as  law,  by  the  Court  of  Exchequer. 
(I.)  The  case  respecting  a  Barrister,  is  that  of  Egan  v.  The  Guardians  of  tlie 
Kensington  Union  (3  Q.  B.  935,  n).  There,  an  express  contract  was  proved 
for  remuneration,  at  so  much  per  day ;  Lord  Denmau,  C.  J.,  told  the  Jury  that 
the  objection  that  a  barrister  could  not  recover  on  such  a  contract,  was  untena- 
ble:  "  the  professional  character  of  the  plaintiff  not  affecting  his  rights  under 
the  special  contract."  No  attempt  was  afterwards  made  to  impeach  this  ruling; 
which  was  recognised  by  the  Coui't  of  Queen's  Bench  in  deciding  Veitch  v. 
Russell  (id.  pp.  928,  935),  and  by  the  Court  of  Chancery,  in  Attorney  General 
v.  Boyal  College  of  Physicians,  30  L.  J.  Chano.  766  (April,  1861);  in  applying 
the  same  principle  to  the  case  of  (II.)  a  Physician.  That  of  (III.)  an  Arbi- 
trator had  been  similarly  disposed  of  by  Hoggins  and  others  v.  Gordon  (3  Q. 
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any  other  person,  or  party  to  a  contract.  So,  if  he  inten- 
tionally did  a  wrong,  and  acted  with  malice,  fraud,  or  treach- 
ery, we  think  he  would  be  responsible,  like  any  other  wrong- 
doer, for  the  mischief  thereby  occasioned,  notwithstanding 
his  p'bsition  as  a  barrister.  The  case  of  Fdl  v.  Brown^  was 
an  action  against  a  barrister  for  unskilfully  and  negligently 
settling  and  signing  a  Bill  in  Equity,  which  was  referred  to 
the  Master,  and  the  plaintifi'  was  obliged  to  pay  the  costs  of 
the  reference.  It  was  contended  that  the  negligence  was 
very  gross.  Lord  Kenyon  nonsuited  the  plaintiff  on  the 
opening,  stating  his  clear  opinion  that  the  action  could  not 
be  supported.  He  said  it  was  the  first  action  of  the  kind, 
and  he  hoped  it  would  be  the  last.  The  opinion  of  Lord 
Kenyon  was  never  questioned,  although  he  invited  an  appeal 
to  the  Court,  stating  that  he  took  a  note  for  that  purpose, 
some  months  afterwards,  another  case  {^Turner  v.  JP/iillips,)'^ 
came  before  Lord  Kenyon.  It  was  an  action  to  recover  back 
the  fee  paid  to  a  barrister  to  attend  the  trial  of  a  cause,  he 
not  having  attended.  The  parties  agreed  to  settle  the  mat- 
ter out  of  Court,  but  Lord  Kenyon  expressed,  a  clear  opin- 
ion that  the  action  would  not  lie,  and  referred  to  the  case 
'  of  Ghorley  v.  Bolcot^  then  recently  decided,  in  which  it  seems 
to  be  taken  for  granted  that  a  barrister  would  not  be  liable. 
"  We  are  all  of  opinion  that  an  Advocate  at  the  English 
Bar,  accepting  a  brief  in  the  usual  way,  undertaJces  a  duty, 
but  does  not  enter  into  any  contract  or  pi-oomse,  express  or  im- 
plied. Cases  may,  indeed,  occur,  where,  on  an  express  pro- 
mise (if  he  made  one)  he  would  be  liable  in  assumpsit ;  but 
we  think  a  barrister  is  to  be  considered  not  as  making  a  con- 
tract with  his  client,  but  as  taking  upon  himself  an  office  or 
duty,  in  the  proper  discharge  of  which,  not  merely  the  client, 
but  the  Court  in  which  the  duty  is  to  be  performed,  and  the 
public  at  large,  have  an  interest.  The  conduct  and  control 
of  the   cause  are  left  necessarily  to   counsel.     If  a  party 

B.  466).    Bvea  though  this  should  continue  to  be  the  law,  how  far  it  is  con- 
sistent with  the  character,  dignity,  and  true  interests  of  the  Bar  to  enter  into 
such  contracts,  may  be  regarded  as  a  very  diflferent  matter,  rec[uiring  their 
gravest  consideration. 
1  1  Peake,  If.  P.  C.  131.  3  Jd.  122.  3  4  Term  E.  317: 
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desire  to  retain  the  power  of  directing  counsel  how  the  suit 
shall  be  conducted,  he  must  agree  with  some  counsel  willing 
to  bind  himself.  A  counsel  is  not  subject  to  an  action  for 
calling,  or  not  calling,  a  particular  witness,  or  for  putting  or 
omitting  to  put,  a  particular  question,  or  for  honestly  taking  a 
view  of  the  case  which  may  ultimately  turn  out  to  be  quite 
erroneous.  If  he  were  so  liable,  counsel  would  perform  their 
duties  under  the  peril  of  an  action  by  every  disappointed  and 
angry  client. 

"  Although  counsel  has  complete  authority  over  the  suit, 
the  mode  of  conducting  it,  and  all  that  is  incident  to  it,  such 
as  withdrawing  the  record,  withdi'awing  a  juror,  or  calling 
a  witness,  or  selecting  such  as  in  his  discretion  he  thinks 
ought  to  be  called,  and  other  matters  which  properly 
belong  to  the  suit,  and  the  managmeut  and  conduct  of  the 
trial,  he  has  not,  by  virtue  of  his  i-etainer  in  the  suit,  any 
power  over  matters  that  are  collateral  to  it.  For  instance, 
we  think  that  in  an  action  for  a  nuisance  between  adjoining 
lands,  however  desirable  it  may  be  that  litigation  should 
cease,  by  one  of  the  parties  purchasing  the  property  of  the 
other,  the  counsel  have  no  authority  to  agree  to  such  a  sale, 
so  as  to  bind  the  jDarties  to  the  suit,  without  their  consent,  • 
and  certainly  not  contrary  to  their  instructions :  and  we 
think  such  an  agreement  would  be  void.  We  desire  to  ex- 
press no  opinion  as  to  the  propriety  of  an  Advocate  in  all 
cases  adopting  his  own  view,  of  the  case,  against  the  instruc- 
tions of  his  client,  because  he  is  not  liable  to  an  action  for 
doing  so. 

"  Speaking  personally,  and  only  for  myself,"  proceeded 
the  Lord  Chief  Baron,  "  I  pause  to  say,  I  entirely  concur 
in  the  judgm'ent  of  ray  learned  brothers,  and  in  the  reasons 
assigned  for  that  judgment ;  but  my  own  opinion  goes  some- 
what beyond  theirs,  as  to  the  duty  and  lesponsibility  of  a 
barrister  ;  and  I  think  it  right  to  express  my  own  opinion  : 
that  provided  an  Advocate  act  honestly,  with  a  view  to  the 
interest  of  his  client,  he  is  not  responsible  at  all  in  an  action. 
It  seems  admitted  on  all  hands,  that  he  is  not  responsible  for 
ignorance  of  law,  or  any  mistake,  in  fact ;  or  for  being  less 
eloquent,  or  less  astute,  than  he  was  expected  to  be.     Ac- 
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cording  to  my  view  of  the  law,  a  barrister  acting  with  per- 
fect good  faith,  and  with  a  single  view  to  the  interests  of  his 
client,  is  not  responsible  for  any  mistake  or  indiscretion,  or 
any  error  of  judgment,  of  any  sort  whatever :  and  if  he 
imagine  he  has  authority  to  make  a  compromise,  when  he 
really  has  not,  this  is  a  mistake,  in  either  law  or  fact ;  or  if, 
in  spite  of  instructions  to  the  contrary,  he  enter  into  a  com- 
promise, believing  it  to  be  the  best  course  to  take,  and  that 
the  interests  of  his  client  require  it,  this  is  but  an  indiscretion, 
or  an  error  of  judgment,  if  done  honestly ;  and  it  appears 
to  me  that  for  neither  the  one  nor  the  other  can  any  action 
be  maintained  against  him,  and  I  should  be  content  to  have 
given  my  judgment  upon  this  clear  and  plain  ground.  Our 
lamented  Brother  Watson^  entirely  concurred  with  me  as 
to  the  duties  and  responsibilities  of  an  Advocate,  and  would 
have  concurred  in  our  judgment." 

Thus  far  the  court  of  Exchequer,  in  the  year  1860.  At 
the  commencement  of  the  year  1863,  however,  an  elaborate 
judgment  was  delivered  by  the  unanimous  court  of  Common 
Pleas,  of  still  greater  professional  and  public  importance  and 
interest.  As  the  case  just  laid  before  the  reader,  arose  out 
of  an  unsuccessful  attempt  by  a  client  to  maintain  an  action 
against  her  counsel,  so  the  case  now  to  be  placed  on  record, 
relates  to  an  equally  unsuccessful  attempt,  by  another  coun- 
sel of  hers,  to  maintain-  a  claim,  for  twenty  thousand  pounds, 
which  aspecial  jury  found  that  she  had  promised  to  pay  him, 
for  his  services  as  counsel,  in  conducting  to  a  successful  issue, 
proceedings  in  chancery  and  at  common  law,  to  establish  the 
validity  of  a  will,  devising  to  her  considerable  estates.  That 
he  had  exhibited  uncommon  zeal,  learning,  and  ability  on 
her  behalf,  at  her  repeated  request,  and  triumphed  over  for- 
midable difficulties,  was  undisputed  ;  but  it  will  be  seen, 
that  her  promise  was  held  to  be  unavailing  in  law,  because 
the  relation  of  counsel  and  client,  disabled  the  parties  from 
entering  into  any  legal  contract  of  hiring  and  service,  con- 
cerning advocacy  in  litigation,  or  services  ancillary  to  it ;  a 
promise  to  a  counsel,  to  pay  him  for  advocacy,  Avhenever 

1  Who  had  died  subsequently  to  the  argument.  * 
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made, — whether  before,  during,  or  after  the  litigation, — hav- 
ing no  binding  effect.  It  must  be  observed,  that  the  proposi- 
tion is  confined  to  incapacity  to  contract  concerning  advo- 
cacy  in  litigation.  It  will  be  necessary,  therefore,  as  will 
appear  by  the  judgment,  to  apply  this  distinction  to  the  cases 
cited  in  two  preceding  notes. 

The  plaintiff  in  the  case  oi  Kennedy,  v.  Broun  et  ux.,  now 
before  the  reader,  argued  his  own  case,  with  signal  ability 
and  profuse  learning,  though  unavailingly.  The  Judgment 
of  the  court  resst  on  solid  grounds  of  law  and  expediency ; 
with  dignity  vindicates  the  honour  and  true  interests  of  a  no- 
ble profession  ;  and  forms  an  epoch  in  the  annals  of  English 
advocacy.  The  effects  of  that  judgment  will  be  equally  exten- 
sive, permanent,  and  salutary,  whether  viewed  in  the  inter- 
est of  the  bar,  or  of  the  public, — their  interests  being,  iu 
fact,  identical. 

"  Erle,  C.  J.' — The  material  facts  are,  that  in  the  course 
of  the  suit  of  Swinfen  v.  Swinfen,  the  plaintiff,  a  barrister, 
became  the  advocate  of  the  present  defendant ;  and  during 
the  continuance  of  that  litigation,  she  made  repeated  requests 
to  him  for  exertions  as  an  advocate,  and  repeatedly  promised 
to  remunerate  him  for  the  same  :  and  after  the  end  of  the 
litigation,  she  spoke  of  the  amount  of  this  remuneration  ;  and 
for  the  purpose  of  the  present  judgment,  we  assume  that  she 
admitted  the  amount  of  debt  due  for  such  remuneration  to 
be  20,000^.,  and  promised  to  pay  it.  These  facts  are  no  evi- 
dence to  support  the  verdict,  if  the  promise  of  the  defend- 
ant did  not  constitute  an  obligation ;  and  we  are  of  opinion 
that  it  did  not. 

"  We  consider  that  a  promise  by  a  client  to  pay  money  to 
a  counsel,  for  his  advocacy,  whether  made  before,  or  during, 
or  after  the  litigation,  has  no  binding  effect ;  and,  further- 
more, that  the  r^ation  of  counsel  and  client  renders  the  par- 
ties mutually  incapable  of  making  any  legal  contract  of  hir- 
ing and  service,  concerning  advocacy  in  litigation. 

"  For  authority  in  support  of  these  propositions,  we  place 
reliance  on  the  fact,  that  iu  all  the  records  of  our  law,  from 

1 16th  January,  18(J3.    32  L.  J.  H",  S.  C.  P.  137. 
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the  earliest  time  till  now,  there  is  no  trace  whatever,  either 
that  an  advocate  has  ever  maintained  a  suit  against  his  client 
for  his  fees  in  litigation,  or  a  client  against  an  advocate  for 
a  breach  of  contract  to  advocate ;  and,  as  the  number  of  pre- 
cedents has  been  immense,  the  force  of  this  negative  fact  is 
proportionally  great.  To  this  we  add  the  tradition  and 
understanding  of  the  prefession,  both  as  known  to  living 
memory,  and  as  expressed  in  former  times.  Sir  John  Davys 
declares  that  understanding  at  the  beginning  of  the  seven- 
teenth century,  when  he  says,  that  the  fees  of  professors  of 
the  law  are  not  duties  certain,  growing  .due  by  contract  for 
labour  or  service,  but  gifts  :  not  merces,  but  honorarium.'^ 
Sir  John  Davys  would  have  ample  experience  of  the  rules 
of  the  profession,  from  his  eminence  in  the  law ;  and  his 
opinion  is  entitled  to  much  weight.  Lord  Stowell,  as  appears 
in  a  work  remarkable  for  learned  research,-  speaks  of  him  as 
a  poet,  a  lawyer,  and  a  statesman,  and  highly  distinguished 
in  each  of  these  characters.  Lord  Nottingham,  C,  declares 
the  same  understanding  of  the  profession.  In  the  note  to 
Coke,  on  Littleton,^  he  is  represented-as  saying,  '  A  counsel- 
lor at  law  cannot  bring  any  action'  (i.  e,.  for  his  fees),  '  for 
he  is  not  compellable  to  be  counsellor,  and  his  fee  is  honora- 
rium, not  a  debt ;'  and  for  this  are  cited  '  Lord  Nottingham's 
Mss.  The  same  note  contains  the  opinion  of  Mr.  Butler 
to  the  same  effect ;  saying  that '  in  England  the  fees  of  coun- 
sel are  honorary,  in  the  strict  acceptation  of  the  word.' 
Blackstone*  also  declares  the  same  understanding:  '  A  coun- 
sel can  maintain  no  action  for  his  fees,  which  are  given,  not 
as  locatio  and  conductio,^  but  a  quiddam  honorarium, — not  as 
salary  or  hire,  but  as  mere  gratuity.' 

"  As  we  know  of  no  authorities  which  conflict  with  these, 
we  only  add  the  name  of  the  judges  who  have  had  occasion 
to  declare  an  opinion  to  the  same  effect ;  and  they  are,  lord 

1  Davys's  Keports,  pref.  p.  23. 

2  Wallaoe's  Eeporters,  167.  See  an  aooount  of  Sir  John  Davys,  ante,  p.  412, 
n.  (2),  and  pp.  413-415,  where  the  preface  referred  to  in  the  text,  is  largely 
quoted.  »  295o.  *  Vol.  iii.  p.  28. 

5  See  these  terms  of  the  Roman  Law  explained,  post,  p.  1132. 
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Hardwicke,!  lord  Keiiyon,^  Kindersley,  V.  C.^Pigot,  C.  B.,* 
and  Biiyley  and  Best,  JJ.^ 

"  These  are  authorities  for  holding,  that  the  counsel  cannot 
contract  for  his  hire  in  litigation.  The  same  authorities  we 
rely  on  to  show,  that  the  e?een<  cannot  contract  for  the  service 
of  the  counsel  in  litigation.  There  is  the  same  ab-sence  of 
any  precedent  for  such  an  action ;  and  the  reason  for  one 
incapacity  is  good  for  both. 

"  We  proceed  to  the  authorities  on  which  the  plaintiff 
relied.  Instead  of  examining  each  citation  separately,  we 
think  it  more  convenient  to  lake  them  in  classes,  and  to  give 
the  reason  why  each  class  appears  to  us  to  have  no  weight. 
The  proposition  is  conhned  to  incapacity  for  contracts  con- 
cerning advocacy  in  litigation.  This  class  of  contracts  is 
distinguished  from  other  classes,  on  account  of  the  privileges 
and  responsibility  attached  to  such  advocacy  ;  and,  on  this 
ground,  we  consider  the  ctisea  unconnected  with  such  advo- 
cacy, to  be  irrelevant.  Thus,  the  barrister  who  contracted  to 
serve  as  returning  officer,'^  and  the  barrister  who  contracted  to 
serve  as  arbitrators,^  and  the  barristers  who  contracted  either 
for  an  annual  sum  by  way  of  retainer,^  or  for  an  annuity  pro 
consilio  impenso  et  impendendo,  made  contracts,  not  concern- 
ing litigation  ;  and,  therefore,  were  not  within  the  incapacity 
here  in  question.  It  may  be,  that  a  contract  for  a  general 
retaining  fee  for  a  counsel,  may  not  bind  at  the  present  day, 
because  it  relates  in  substance  to  litigation  ;  and  so  may  be 
distinguished  from  annuities  to  a  standing  counsel,  who  was 
required  to  guide,  by  his  advice,  in  the  management  of  pro- 
perty, and  general  affairs.  The  change  in  the  habits  of 
courts,  and  in  the  practice  of  the  bar,  since  the  last-meutioned 
cases  were  decided,  has  probably  made  the  position  of  an 
advocate  now  as  different  from  that  of  standing  counsel  then, 
as  the  jjosition  of  the  clergy  now  differs  from  that  which 

1  ThornUll  v.  Evmis,  2  Atk.  330.  2  Turner  v.  Phillips,  1  Peake,  166. 

3  Ee  May,  4  Jui-.  N.  S.  1169.  *  Bohart  v.  Butler,  9  Ii-.  C.  L.  Kep.  157. 

5  Morris  v.  Hunt,  1  Chitty  Rep.,  544. 

6  Egan  v.  The  Kensington  Vnion,  3  Q.  B.  935  in  notis.    Ante,  pp.  441, 442. 

7  Vimny  v.  Warm,  4  Esp.  46  ;  JSoggins  v.  Gordon,  3  Q.  B.  466 ;  Marsack 
V.  Webber,  6  H.  &  i^".  5. 

8  39  Hen.  TI.  fo.  21,  pi.  31. 
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they  held  when  private  chaplains  were  hired  to  serve  as 
chaplains,  and  perform  other  work,  and  were  prosecuted 
for  breach  of  their  contracts  to  serve  under  the  statute,^ 
relating  to  labourers.  In  one  of  these  prosecutions  against 
a  parochial  chaplain,  for  breach  of  his  conti-act  to  serve  as 
seneschal  and  paroTbhial  chaplain,  the  court  of  Common  Pleas 
thought  that,  as  far  as  related  to  his  duty  as  chaplain,  he 
might  be  considered  to  be  in  the  service  of  God,  and  there- 
fore not  within  the  statute  expressed  to  relate  to  mowers  and 
reapers,  and  the  like  ;  but  hesitated  so  to  decide,  till  they  had 
consulted  their  brethren  of  the  other  bench,  and  had  their 
sanction. 

"  But,  be  that  as  it  may,  fees  unconnected  with  litigation 
are  irrelevant  to  our  present  judgment;  and  this  distinction 
seems  to  be  taken  in  Mingay  v.  Hammond;'^  where,  the 
plaintiif  suing  for  an  annuity,  pro  consilio,  the  defendant 
pleaded  a  refusal  of  the  plaintiff  to  sign  a  bill  in  the  Star 
Chamber:  and  the  plea  was  held  bad,  because  a  counsellor 
with  such  a  fee  is  not  bound  to  put  his  hand  to  every  bill, 
but  only  to  give  counsel.  With  respect  to  the  dicta  cited  by 
Mr.  Kennedy,  relating  to  the  liability  of  counsel  for  their 
conduct  as  advocates,  they  are  all  considered  and  overruled, 
in  the  action  of  Swinfen  v.  Lord  Chelmsford.^  Some  relate 
to  retainers  in  respect  of  purchases  of  land,  or  similar  ser- 
vices, and  so  are  not  within  the  incapacity  here  in  question  ;* 
and,  although  the  dictum  of  Paston,  C.  J.,'  that  an  action 
lies  against  a  serjeant  who  fails  to  attend  in  court,  aud  a 
dictum  by  Stokes,  counsel,''  to  the  same  effect,  relate  to  liti- 
gation, yet  they  are  mere  remarks  in  the  course  of  an  argu- 
ment, and  not  adjudications,  and  were  expressly  overruled, 
as  before  mentioned.  Mr.  Kennedy  cited  Rastall's  Entries, 
p,  2,  as  containing  precedents  for  actions  against  an  attorney, 
or  counsal,  for  not  appearing  in  court  according  to  his 
retainer  ;  but  this  book  contains  no  entry  against  a  counsel 
for  that  wrong.     There  are  three  entries  in  succession.     The 


1  23  Bdw.  III.,  ante,  pp.  285,  286.  2  Oro.  Jao.  482. 

3  5  H.  &  N.  918.    Ante,  p.  440.  4  n  Hen.  YI.  fo.  18,  pi.  10. 

6  14  Hen.  YI.  fo.  18,  pi.  58.  6  EoUe,  Abr. 
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first  is  against  an  attorney,  and  is  for  that  wrong ;  the 
second  precedent  is  against  a  counsel  who  was  retained 
to  advise  about  the  purchase  of  a  manor,  and  betrayed  his 
client's  secrets  and  interest,  and  is  not  an  entry  which  relates 
to  litigation  ;  and  the  third  is  against  a  counsel,  but  it  is  for 
a  penalty  under  a  statute  for  taking  retainers  on  both  sides, 
as  an  ambideoder.  The  citation  from  Eastall,  therefore,  does 
not  support  the  plaintiff's  argument. 

"  A  considerable  part  of  Mr.  Kennedy's  learned  research, 
consisted  of  anecdotes,  of  various  classes,  relating  to  barris- 
ters, irrelevant  to  the  point  for  adjudication,  because  irre- 
levant to  capacity  or  incapacity  for  contracting  for  advocacy. 
Such  are  the  anecdotes  relating  to  the  habits  of  barristers  when 
they  held  communication  with  their  clients  personally,  be- 
fore the  rights  and  duties  of  attorneys  and  solicitors  were 
ascertained  ;  and  the  advocate  did  the  work  of  each  branch 
of  the  profession,  habits  which  continued  in  Jersey  till  lately.^ 
Such,  also,  are  those  relating  to  aljeged  endeavours  by  bar- 
risters to  obtain  larger  fees.  Whether  this  has  been  done  or 
not,  and  whether  a  communication  in  respect  of  the  amount 
of  the  fee,  be  made  to  the  clerk  or  the  barrister,  the  nature 
of  the  fee  is  not  thereby  altered,  nor  the  right  to  sue  for  it  af- 
fected. Such,  also,  are  those  relating  to  payment  after,  instead 
of  before,  the  service  is  performed.  In  Englaud,  the  general 
usage  is  prepayment.  On  the  Continent,  under  the  Roman 
law,  and  the  modern  French  law,  and  in  some  exceptional 
cases  in  England,  the  fee  is  paid  after  the  service.  But, 
again,  the  nature  of  the  fee,  is  not  altered  by  the  time  of 
payment.  The  anecdotes  in  each  of  these  classes  show,  that 
the  payments  are  of  gratuities,  and  not  of  debts,  and,  so  far 
as  they  are  to  be  noticed  for  adjudication,  tend  to  support 
the  defendant's  case. 

"As  to  express  contracts,  certain  dicta  by  Pigot,  C.  B.,'^ 
and  by  Pollock,  C.  B.,^  were  cited,  for  the  purpose  of 
proving,  that  a  barrister  had  a  capacity  to  make  himself  lia- 
ble, under   a  special  contract  with  his   client,  concerning 

1  See- Jersey  Case,  13  Moo.  P.  C.  263. 

2  Hoiart  V.  JButler,  9  Irish  C.  L.  Eep.  163. 

3  Swinfen  y.  Lord  Chelmsford,,  5  H.  &  W.  918,  ante,  p.  440. 
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advocacy,  though  not  by  an  implied  contract.  We  think 
that  th'e  effect  of  those  dicla  has  been  misunderstood.  A 
special  contract  differs  from  an  implied  contract,  only  in  the 
mode  of  proof.  If  a  brief,  marked  with  a  fee,  for  a  given 
place  of  trial,  is  left  in  silence,  there  would  be  some  evidence 
of  an  implied  contract  to  pay  the  fee,  were  there  no  usage  to 
the  contrary,  and  no  incapacity  for  such  a  contract.  If  the 
same  brief  is  left  with  an  express  contract  to  pay  the  fee, 
there  would  be  an  express  contract,  if  there  were  no  incapa- 
city. Where  the  service  of  the  barrister,  according  to  usage, 
is  for  a  gratuity,  that  usage  would  be  presumed  to  continue, 
unless  there  was  an  express  contract  rebutting  that  presump- 
tion ;  and  where  there  is  no  incapacity,  the  presumption  from 
iisage  is  rebutted  by  an  express  contract.  Pollock,  C.  B., 
does  not  refer  to  any  authorities  ;  but  the  cases  referred  to 
by  Pigot,  C.  B.,  show  that  this  was  his  meaning  ;  for  he  re- 
fers to  the  cases  above  mentioned,  where  barristers,  either  as 
returning  officers  or  as  arbitrators,  sustained  actions  on  ex- 
press contracts  for  their  fees.  The  incapacity  depends  on  the 
subject-matter  of  the  contract,  not  on  the  mode  of  proof. 
When  the  contract  is  proved,  its  incidents  are  the  same, 
whatever  was  the  kind  of  evidence  adduced  for  proof.  If 
there  is  incapacity,  words  and  implication  are  alike  nulli- 
ties, and  no  contract  can  result.  But  where  there  is  no  in- 
capacity, and  there  are  conflicting  presumptions  in  respect 
of  the  consensus  essential  to  create  contract,  there  evidence  of 
express  words  of  clear  meaning,  is  decisive  proof.  In  this 
sense,  the  observation  of  Wood,  V.  C.,^  must  be  understood, 
saying  that  a  physician  might  recover  his  fee,  if  he  make  a 
special  contract.  We  know  of  no  incapacity  affecting  a 
physician.  According  to  usage,  they  practise  for  a  fee,  which 
is  honorarium,  not  merces,  and  no  action  lies  where  the  par- 
ties are  presumed  to  have  acted  according  to  this  usage. 
But  if  the  presumption  be  rebutted  by  evidence  of  an  express 
contract,  such  contract  binds,  and  the  physician  may  sue  and 
be  sued  thereon,  as  was  held  in  Veitc/i  v.  Bussell.^ 

1  Attorney-General  v.  Tlw  College  of  Physicians,  7  Jur.  K.  S.  511.    1  John. 
&  Hen.  561. 

2  3  Q.  B.  928.    [See  per  Bramwell,  B.,  in  Gibbon  v.  Budd,  9  Jur.  N,  S.  526.] 
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"  Mr.  Kennedy  argued,  that,  under  the  civil  law,  an  advo- 
cate could  sue  for  his  fee,  and  that  Blackstone  made  a  mis- 
take in  referring  to  that  law,  in  support  of  a  contrary  opinion. 
In  this,  it  appears  to  us,  that  the  mistake  is  on  the  part  of  the 
plaintiflf.  Throughout  the  whole  growth  of  the  civil  law, 
from  the  foundation  of  Eome  to  the  Digest  of  Justinian,  not 
only  was  the  advocate  always  under  incapacity  to  make  any 
contract  for  his  remuneration,  but  also  throughout  a  part  of 
that  time,  he  was  under  prohibition  from  receiving  any  gain 
for  his  services.  Whether  the  name  be  donwm  or  munus,  or 
honorarium,  is  immaterial ;  the  substance  of  the  law  wiis  in- 
variable ;  he  never  could  contract  for  merces,  though  during 
part  of  the  time  he  might  lawfully  accept  a  donum.  In  the 
beginning,  all  agree  that  the  patron  received  no  money  for 
advocacy.  Afterwards  he  took  gifts  to  an  excess,  and  was 
restrained,  in  a.  u.  c.  550,  by  the  Lex  Olncia  •  de  donis 
et  munevibus ;  ne  quis  ea  ob  causam  orandam  caperet.'  If 
gifts  were  prohibited,  a  fortiori,  contracts  for  payment  would 
not  be  allowed.  This  prohibition  of  all  gifts  for  advocacy, 
was  further  enforced  by  Augustus,  a.  u.  c.  732,  command- 
ing advocates  to  plead  gratutiously  ;  and  for  breach  they  were 
ordered  to  refund  fourfold.  This  prohibition  against  all 
gifts  to  advocates,  was  relaxed  in  a  time  of  great  debasement, 
when,  according  to  the  passage  in  Tacitus,  referred  to  by 
Blackstone, 1  non  quicquam  publicoe  mercis  tarn  venule  fuit, 
quain  advocator  am  perfidia.  The  Senate  sought  to  enforce 
the  Ciucian  Law,  forbidding  all  gifts,  for  protection  against 
abuse  on  the  part  of  advocates.  Sicilius,  an  advocate  of 
singular  infamy,  offered  some  of  the  arguments  which  have 
been  urged  in  support  of  mercenary  advocacy;  The  Empe- 
ror took  an  intermediate  course  ;  and,  by  a  decree,  fixed  the 
maximum  which  an  advocate  might  lawfully  receive  by  way 
of  gift  at  801,  and  made  him  liable  to  refund,  if  he  took 
moie.  The  words  of  Tacitus  are,  '  Claudius  capiendis pecu- 
niiti  nioduin  statait,  ad  dena  sestertia ;  quern,  egressi  repetun- 
darum  tenerentur.' 

"  The  Senate  made  a  further  effort  in  the  same  direction, 

1  Annal.  Lib.  i.  o.  7. 
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passing  a  law,  that  every  suitor,  before  he  took  any  step  in 
the  suit,  should  swear  that  he  had  neither  given,  nor  con- 
tracted to  give,  any  money  for  advocacy.  Pliny,  in  the  pas- 
sage^ i"feferred  to  by  Blackstone,  writing  of  a  new  edict  by  a 
priBtor  to  enforce  some  recent  laws,  says,  '  8vi)  edicto  erat 
senatus  consuUum,  "  Hoc  omnes  qui  quid  negotii  haberent 
jpriusquam  agerent  jurare  jubebantur  nihil  se  ob  advocationem 
cuiquam  dedisse,  promisisse,  cavisse.  Hisenim,  verbis  ac  mille 
praeterea  et  venire  advocationes  et  emi  vetabantur.  Peractis 
tamen  n^gotiis,  permittebai  pecuniam  dumtaxat  decern  millia 
dare."  '  Although,  after  this  time,  gifts  within  the  limited 
amount  were  lawful,  still  contracts  with  advocates,  during 
litigation,  are  not  shown  to  have  been  ever,  at  any  time, 
sanctioned  by  the  law  of  Rome. 

"Mr.  Kennedy  referred  to  the  Digests,  lib.  50,  tit.  13, 
articles  10  and  12,  to  prove  that  an  advocate  could  .sue  for 
his  fee,  under  the  extraordinary  cognisance  of  the  presses. 
But  we  do  not  find  that  these  articles  prove  his  contention. 
Article  10  seems  to  relate  to  a  suit  by  a  client  against  an 
advocate,  to  make  him  refund  so  much  of  a  fee  already  paid, 
as  exceeded  the  legitimate  amount,  and  gives  the  principle 
for  estimating  what  that  amount  should  be  :  '  /n  honorariis 
advocaiorum  ita  versari  Judex  debet :  ut  pro  modo  litis,  pro- 
que  advocati  facundia,  etfori  consuetudine,  et  judicii,  in  quo 
erai  acturus,  CBstimationem  adhibeat :  dummodo  licitum  hono- 
7-arium  qvunlitas  nan  egrediatnr.'  The  article  concludes  with 
a  rescript  applicable  only  to  refunding  part  of  a  fee  :  '  Earn 
dumtaxat  pecuniam,  quce  modum  legitimum  egressa  est,  repe- 
tere  debes.'  Article  12  relates  to  securities  and  bargains  for 
fees,  and  gives  the  rule  when  a  suit  can  be  maintained  there- 
on. The  effect  seems  to  be,  that  a  promise  while  the  litiga- 
tion is  pending,  does  not  bind,  but  a  security  given  after  the 
cause  is  at  an  end,  may  be  enforced,  if  the  sum  secured, 
together  with  the  sums  paid,  does  not  exceed  the  legitimate 
amount.  Article  12  is  thus  :  '  Si  cut  cautum  est  honorarium, 
vel  si  quis  de  lite  pactus  est,  videamus  an  petere  possit?  Et 
quidem  de  pactis,  ita  rescriptum  est  ab  Imperatore  nostra,  <&c. 

1  Epist.  Lib.  V.  31. 

ir 
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Litis  causa  malo  more  pecuniam  tibi promissam,  ipse  quoque 
profiteris  ;  sed  hoc  ita  [jms]  est,  si  suspensa  lite  societatem 
futuri  emolumenti  cautio  pollicetur :  si  vero  post  causam  actam 
cavia  est  honoraria  swmma,  peti  poterit  usque  ad  probabilem 
quantitatem,  etsi  nomine  palmarii  cautum  sit :  sic  tamen,  ut 
computetur  id,  quod  datum  est,  cum  eo,  quod  debetur;  neu- 
trumque  campositum  licitam  quantitatem  excedat.' 

"  We  have  now  cousidei-ed  as  much  of  the  authorities  refer- 
red to  as  seems  to  us  to  be  relevant ;  and,  in  our  judgipent, 
they  support  the  proposition  on  which  the  defendant  relies, 
viz.,  that  the  relation  of  counsel  and  client,  in  litigation, 
creates  an  incapacity  to  contract  for  hiring  and  service  as  an 
advocate.  If  the  authorities  were  doubtful,  and  it  were  neces- 
sary to  resort  to  principle,  the  same  proposition  appears  to 
us  to  be  founded  on  good  reason. 

"  The  facts  of  the  present  case  forcibly  show  some  of  the 
evils  which  would  attend,  on  both  the  advocate  and  the  cli- 
ent, if  the  hiring  of  counsel  were  made  binding.  In  this 
case,  the  advocate,  by  disclosing  words  of  intimate  confidence, 
which  passed  in  moments  of  helpless  anxiety,  has  raised  the 
phantom  of  a  contract  for  a  sum  of  monstrous  amount ;  and  of 
this  we  hope  we  may  say,  that  there  is  no  one  in  the  profes- 
sion of  the  plaintiff,  who  would  be  willing  to  accept  from  him 
this  verdict  for  20,000Z.  as  a  gift.  In  the  present  case  too, 
if  the  client  compares  the  competence  and  peace  secured  for 
her  by  her  former  advocate,  with  the  perils  and  miseries  oi" 
wearisome  litigation  derived  from  her  later  advocate,  the 
contrast  may  suggest  to  her,  that  gratuity  is  preferable  to 
contract,  as  a  mode  of  remunerating  advocates. 

"But  it  is  not  merely  on  such  considerations  as  these  that 
this  law  is  based.  The  incapacity  of  the  advocate  in  liti- 
gation to  make  a  contract  of  hiring,  affects  the  integrity  and 
dignity  of  advocates,  and  so  is  in  close  relation  with  the 
highest  of  human  interests,  namely,  the.  administration  of 
justice.  We  are  aware  that  in  the  class  of  advocates  as  in 
every  other  numerous  class,  thei'e  will  be  bad  men  taking  the 
wages  of  evil,  and  therewith  also,  for  the  most  part,  the  early 
blight  that  waits  upon  the  servants  of  evil.  We  are  aware, 
also,  that  there   will  be   many    men   of  ordinary   powers, 
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performing  ordinary  duties  without  praise  or  blame ;  but- 
the  advocate  entitled  to  permanent  success,  must  unite 
high  powers  of  intellect,  with  high  principles  of  duty  :  his 
faculties  and  acquirements  are  tested  by  a  ceaseless  com- 
petition proportioned  to  the  prize  to  be  gained — that  is, 
wealth,  and  power,  and  honour,  without,  and  active  ex- 
ercise for  the  best  gifts  of  mind,  within.  He  is  trusted 
with  interests,  privileges,  and  powers,  to  almost  an  unlimited 
degree.  His  client  must  trust  to  him,  at  times,  for  fortune', 
and  character,  and  life  :  the  law  trusts  him  with  a  privilege, 
in  respect  of  liberty  of  speech,  which,  is  in  practice  bounded 
only  by  his  own  sense  of  duty ;  and  he  may  have  to  speak 
upon  subjects  concerning  the  deepest  interests  of  social  life, 
and  the  innermost  feelings  of  the  human  soul.  The  law, 
also,  trusts  him  with  a  power  of  insisting  on  answers  to 
the  most  painful  questioning ;  and  this  power,  again,  is  in 
practice  controlled  only  by  his  own  view  of  the  interests 
of  truth.  It  is  of  the  last  importance  that  the  sense  of  duty 
should  be  in  active  energy,  proportioned  to  the  magnitude 
of  these  interests.  If  the  law  be,  that  the  advocate  is  in- 
capable of  contracting  for  hire  to  serve,  when  he  has  under- 
taken an  advocacy,  his  words  and  acts  ought  to  be  guided  by 
a  sense  of  duty  :  that  is  to  say,  duty  to  his  client,  binding  him 
to  exert  every  faculty,  and  privilege,  and  power,  in  ordey  that 
he  may  maintain  that  client's  right,  together  with  duty  to 
the  court  and  himself,  binding  him  to  guard  against  abuse 
of  the  powers  and  privileges  entrusted  to  him,  by  a  con- 
staint  recourse  to  his  own  sense  of  right.  If  an  advocate, 
with  these  qualities,  stands  by  the  client  in  time  of  his 
utmost  need,  regardless  alike  of  popular  clamour  and  power- 
ful interest, — speaking  with  the  boldness  which  a  sense  of 
duty  can  alone  recommend,- — we  say  the  service  of  such  an 
advocate  is  beyond  all  price  to  the  client ;  such  men  are  the 
guarantees  to  communities,  for  the  maintenance  of  their 
dearest  rights  ;  and  the  words  of  such  men  carry  a  whole- 
some spirit  to  all  who  are  influenced  by  them.  Such  is  the 
system  of  advocacy  intended  by  the  law  requiring  the  re- 
muneration to  be  by  gratuity.  But  if  that  law  allowed  the 
advocate  to  make  a  contract  of  hiring  and  service,  it  may 
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be  that  his  mind  would  be  lowered,  and  that  his  performance 
would  be  guided  by  the  words  of  his  contract,  rather  than 
by  principles  of  duty ;  that  words,  sold  and  delivered  ac- 
cording to  contract,  for  the  purpose  of  earning  hire,  would 
fail  of  creating  sympathy  and  persuasion,  in  proportion  as 
they  were  suggestive  of  effrontery  and  selfishness :  and 
that  the  standard  of  duty  throughout  the  whole  class  of 
advocates,  might  be  degraded.  It  may  also  well  be,  that  if 
contracts  for  hire  could  be  made  by  advocates,  an  interest  in 
litigation  might  be  created,  contrary  to  the  policy  of  the  law 
against  maintenance,  and  the  rights  of  attorneys  might  be 
materially  sacrified,  and  their  duties  be  imperfectly  performed 
by  unscrupulous  advocates ;  and  these  evils,  and  others  that 
may  be  suggested,  would  be  unredeemed  by  a  single  benefit 
that"  we  can  perceive. 

"  The  subject  has  been  often  and  ably  discussed  ;  so  that 
we  have  already  said  more  than  suflScient.  We  would  add 
only,  that  in  the  growth  of  the  English  law,  the  advocates 
have  been  important  agents  in  establishing  the  liberty  of 
thought,  and  speech,  and  action,  which  has  resulted  from 
the  contests  in  courts  where  such  liberty  has  been  contended 
for.  The  English  advocates  in  our  historical  trials,  are 
entitled  to  be  gratefully  remembered  ;  and  it  must  not  be 
forgotten  that  their  minds  were  trained  in  the  practice  of 
advocacy  without  any  contract.  So,  also,  the  Eoman  jurists 
are  entitled  to  be  gratefully  remembered,  because  their  in- 
tuitive sense  of  right,  showed  to  them  where  right  was,  in 
the  conflicts  of  interest  perpetually  arising,  as  the  relations 
of  man  to  man  multiplied  :  and  their  words  have  helped  to 
guide  succeeding  generations  in  their  search  for  right,  when 
similar  conflicts  arose.  And  it  must  not  be  forgotten,  that 
throughout  the  Roman  system,  it  was  held,  that  an  advocate 
and  a  professor  of  law,  would  be  degraded  by  a  contract  of 
hiring,  and  that  his  reward  was  to  be  gratuitous.  Mr. 
Kennedy  has  cited  the  Digest,  lib.  50,  tit.  13,  articles  10  and 
12,  on  which  we  have  remarked  above.  The  title  relates  to 
the  limits  of  the  extraordinaria  cognitio  of  the  proeses  ;  and 
it  may  not  be  superfluous  to  add  article  5,  expressly  excluding 
therefrom  suits  by  the  class  of  professors  of  law,  for  a  reason 
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applicable  to  all  advocates.  '  Proinde  ne  juris  quidem  civilis 
professoribus  jus  dicent:  est  quidem  res  sanctissima  civilis 
sa;pientia :  sed  quae  preiio  nummario  non  sit  cestimanda,  nee 
dehonestanda,  dum  in  judicio  honm  petitur,  qui  in  ingressu 
sacramenti  efferri  debuit :  qucedam  enim  tametsi  honeste  accv- 
piantur,  inhoneste  tamen  peturdur.^ 

"On  principle,  then,  as  well  as  on  authority,  we  think 
that  there  is  good  reason  for  holding,  that  the  relation  of 
counsel  and  client  in  litigation,  creates  the  incapacity  to 
make  a  contract  of  hiring  as  an  advocate.  It  follows  that 
the  requests  and  promises  of  the  defendant,  and  the  services 
of  the  plaintiff,  created  neither  an  obligation,  nor  an  incep- 
tion of  obligation,  nor  any  inchoate  right  whatever,  capable 
of  being  completed  and  made  into  a  contract  by  any  sub- 
sequent promise. 

"By  reason  of  that  incapacity,  the  present  case  is  distin- 
guished from  Lampleigh  v.  Brathwaite,  and  the  cases  follow- 
ing. In  all  of  them,  the  defendant  was  assumed  to  have 
received  from  the  plaintiff  such  a  valuable  consideration,  as 
would  have  made  a  valid  contract,  if  a  promise  had  been 
made  before  the  consideration  had  passed.  Here  the  defend- 
ant received  nothing  from  the  plaintiff  which  was  capable 
of  forming  a  consideration  to  support  a  promise,  at  what- 
ever time  such  a  promise  may  have  been  made.  In  Lamp- 
high  V.  Brathwaite  it  was  assumed  that  the  journeys  which 
the  plaintiff  performed  at  the  request  of  the  defendant,  and 
the  other  services  he  rendered,  would  have  been  sufficient  to 
make  any  promise  binding,  if  it  had  been  connected  there- 
with in  one  contract ;  the  peculiarity  of  the  decision  lies,  in 
connecting  a  subsequent  promise  with  a  prior  consideration 
after  it  had  been  executed.  Probably,  at  the  present  day, 
such  service,  on  such  request,  would  have  raised  a  promise, 
by  implication,  to  pay  what  it  was  worth,  and  the  subsequent 
promise  of  a  sum  certain,  would  have  been  evidence  for  the 
jury  to  fix  the  amount. 

"  On  the  same  principle,  the  cases  cited  in  sequel  to  Lamp- 
high  V.  Brathwaite  are  also  distinguished.  In  each  of  those 
cases  the  defendant  had,  by  the  permission  of  the  plaintiff, 
received  value  belonging  to  the  plaintiff,  which  was  sufficient 
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to  support  any  promise.  As  to  one  class,  the  original  pro- 
mise was  excluded  by  the  statute  of  frauds ;  but  a  subsequent 
proqiise  was  held  to  be  evidence  to  support  an  action  on  an 
account  stated.^  As  to  another  class,  a  claim  in  equity,  to 
money,  Avas  converted  into  a  cause  of  action  at  law,  by  an 
express  promise  to  pay  it  to  the  plaintiff.'^ 

"  For  these  reasons  we  think  that  the  plaintiff's  case  is  not 
within  the  principle  of  Lampleighy.  Brathwaite,  and  we  do 
not  consider  it  our  duty  to  extend  the  application  of  that 
principle. 

"  With  respect  to  the  claim  for  compensation  for  leaving 
Birmingham  and  coming  to  London,  and  for  services  in  is- 
suing publications  for  the  purpose  of  creating  a  preposses- 
sion in  favour  of  the  defendant,  there  are  several  answers, 
of  which  two  will  suffice.  The  first  is,  that  these  services 
were  ancillary  to  the  service  as  an  advocate  :  and  if  the  prin- 
cipal service  could  not  be  the  subject  of  a  contract,  neither 
could  any  service  which  was  merely  accessory  thereto,  and 
of  no  value  without  the  principal.  The  second  is,  that  the 
account  is  stated  of  the  total  of  the  claims  ;  and  if  any  one 
of  the  claims  of  undefined  amount  is  to  be  omitted,  the 
statement  of  the  account  is  disproved,  and  the  action  founded 
upon  such  statement  of  account  fails. 

"  We  have  now  gone  through  the  whole  of  the  case  ;  and 
we  come  to  the  conclusion,  that  the  plaintiff  has  not  estab- 
lished a  cause  of  action." 

The  two  cases  which  have  now  been  laid  before  the  stu- 
/Jent,  are  likely  long  to  continue  landmarks  in  the  law  of 
English  advocacy  :  respectif  ely  defining,  on  the  one  hand,  the 
immunities,  and  on  the  other,  the  disabilities  of  the  advocate  ; 
each  resting  on  solid  foundations  of  principle  and  policy. 

Such  immunities  and  disabilities  are  equally  essential  to 
that  freedom  and  honour,  without  which  advocacy  could  not 
exist,  as  worthy  of  being  undertaken  by  a  virtuous  man  ; 
and  would  devolve  upon  corrupt  and  degraded  hirelings, 

1  Pinchon  v.  ChilcoU,  3  C.  &  P.  236 ;  Seago  v.  Bean,  4  Bing.  459 ;  Cocking 
V.  Ward,  1  0.  B.  858. 

2  Boper-v.  Holland,  3  A.  A  E.  99;  Topham  v.  Moreoraft,  8  E.  &  B,  972; 
Moore  v.  Hill,  2  Pcako,  10. 
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proving  snares  to  their  clients,  and  curses  to  the  community. 
These  decisions  establish,  that  the  advocate  enters  into  no 
contnict  with  his  client,  but  undertakes  an  office  or  duty,  in 
the  proper  performance  of  which  not  merely  the  client,  but 
the  court  and  the  public  at  large,  have  an  interest.  He  has 
no  legal  claim  to  any  remuneration  for  his  services  ;  and  is 
not  subject  to  an  action  for  honest  error,  so  long. as  he  pon- 
fines  himself  within  his  proper  province,  and  contents  him- 
self with  sustaining  his  legitimate  and  dignihed  responsi- 
bility. Thei-e  is,  in  fact,  no  such  thing  recognised  by  the 
law,  between  counsel  and  client,  as  hired  advocacy.  The 
reasons  assigned  by  the  court  of  Common  Pleas  are  of  irre- 
sistible cogency,  to  show  how  directly  and  inevitably  the 
very  disabilities  in  question  tend  to  secure  freedom  in  the 
advocate,  enhance  the  value  of  his  services,  and  guarantee  to 
the  public  the  continued  honour,  fidelity,  and  public  spirit 
of  a  class  of  men,  to  whom  English  liberty  has  been,  as  the 
court  justly  observed,  in  all  ages  so  deeply  indebted. 

Note. — With  reference  to  the  case  of  a  physician  and  his 
fees,  the  court  of  Common  Pleas  say  :  "  We  know  of  no  inca- 
pacity affecting  a  physician.  According  to  usage,  physicians 
practice  for  an  honorarium,  and  no  action  lies  whei*e  the  par- 
ties are  presumed  to  have  acted  according  to  this  usage  :  but 
that  presumption  may  be  rebutted  by  evidence  of  an  express 
contract,  as  in  Veitch  v.  Russell."  It  must  be  understood, 
however,  that  since  statute  21  &  22  Vict.  c.  90,  ss.  31,  32, 
this  presumption  no  longer  applies  ;  and  unless  an  arrange- 
ment is  made  that  there  shall  be  no  payment,  the  presump- 
tion is  the  other  way  :^  physicfans,  if  registered  under  the 
act,  being  now  enabled,  without  any  special  contract,  to  sue 
for  their  fees  :  unless  in  the  case  of  fellows  and  members  of 
any  College  of  Physicians,  disabled  from  doing  so  by  a  bye- 
law,  which  the  proviso  at  the  close  of  sect.  31  of  that  act 
enables  any  College  of  Physicians  to  pass,  and  which  the  Col- 
lege of  Physicians  in  London  has  passed  for  that  purpose,  so 
far  as  relates  to  the  fellows  of  the  college. 

1  See  GiUon,  M.  D.  V.  Sudd  (eia.  9,  Jur.  If.  S.  1.) 
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CHAPTER  IX. 

t 

Evidence. 

In  chapter  after  chapter  of  what  has  gone  before,  the  stu- 
dent has  seen  that  the  greatly  improved  system  of  taking, 
and  dealing  with,  evidence,  in  our  common  law  courts,  has 
been  introduced  into  all  our  existing  tribunals :  the  courts, 
for  instance,  ,of  Chancery,  of  Admiralty,  of  Matrimonial  and 
Testamentary  Law,  the  Privy  Council,  and  others.  Our  chan- 
cery judges,  in  particular,  have  recently  been  called  upon  to 
exercise  new  powers.  They  must  now  determine  questions 
of  fact,  without  the  aid  of  a  jury,  or  summoning  one  to  their 
assistance.  In  either  case — in  any,  indeed,  and  every  case — the 
proper  conduct  of  an  inquiry  into  disputed  facts,  is  a  matter 
of  the  last  importance  to  the  administration  of  justice  ;  and 
also  of  far  greater  difficulty,  than  can  be  imagined  by  those 
who  have  not  been  trained  to  the  proper  exercise  of  such  func- 
tions. Whether,  therefore,  a  student  feel  disposed  to  enter 
the  chancery  or  common  law  department  of  the  profession — 
before  whichsoever  of  ourtribunals,  from  a  county  court,  up 
to  the  Judicial  Committee  of  the  Privy  Counsel,  it  behooves 
him  to  form,  at  an  early  period,  just  notions  on  the  subject 
of  evidence — to  appreciate  equally  the  importance,  and  diffi- 
culty of  the  subject ;  the  difficulty,  at  all  events,  to  one  who, 
in  conceited  ignorance,  may  think  that  a  very  little  prepar- 
tory  consideration  will  enable  him  to  master  the  law  of  evi- 
dence, and  exhibit  that  mastery  in  a  court  of  justice,  before 
experienced  and  well-trained  judges  and  the  bar,  against  an 
acute  and  practised  opponent,  and  before  the  vigilant  re- 
porters of  the  public  press.  He  is  assured,  that  what  he 
may  foolishly  deem  one  of  the  easiest  and  simplest  matters 
— the  examination,  in  chief,  of  his  own  witness,  requires  a 
little  more  tact,  discretion,  and  knowledge,  than  he  may 
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anticipate,  but  of  which  he  may  be  thoroughly  convinced, 
after  a  mortifying  exhibition  in  court  of  bis  maladroitness 
and  incompetency.  Let  him,  therefore,  attentively  consider 
a  few  general  observations  on  this  subject. 

However  different  codes  may  vary  widely  from  each  other 
in  matters  of  arbitrary  positive  institution,  and  of  mere  arti- 
ficial creation,  the  general  means  of  investigating  the  truth 
of  contested  facts,  must  be  common  to  all.^  Every  rational 
system  which  provides  the  means  of  ascertaining  truth,  ob- 
serves the  eminent  master  of  the  subject  from  whom  the  pre- 
ceding sentence  is  taken,  must  be  founded  on  experience  and 
reason  ;  on  a  well-grounded  knowledge  of  human  nature  and 
conduct ;  on  a  consideration  of  the  value  of  testimony  ;  and 
on  the  weight  due  to  coincident  circumstances.  Here,  there- 
fore, the  object  of  the  law  is  identified  with  that  of  pure 
science  :  and  all  the  means  within  the  reach  of  philosophy  ;  all 
the  connection  and  links,  physical  or  moral,  which  expe- 
rience and  reason  can  discover,  are  thus  rendered  subservient 
to  the  purposes  of  justice.  In  different  systems  of  law,  the 
great  principles  on  which  the  rules  of  evidence  depend,  may 
be,  and  are,  variously  modified  ;  but  any  departure  from 
these  principles,  wheresoever  it  occurs,  must  constitute  a  cor- 
responding and  commensurate  imperfection.  Notwithstand- 
ing, however,  the  universality  of  the  great  principles  of  the 
science,  it  is  essential,  in  practice,  to  guard  and  limit  the 
reception  of  evidence,  by  certain  definite  and  positive  rules. 
Nature  has  no  limits  ;  but  every  system  of  positive  law  must, 
on  grounds  of  policy,  prescribe  artificial  boundaries,  even  in 
its  application  to  a  subject  which,  from  its  independent  na- 
ture, least  of  all,  admits  of  such  restraint.  These  are  neces- 
sarily, for  the  most  part,  of  a  negative  description,  the  effect 
of  which  is,  to  exclude  evidence  in  particular  cases,  and 
under  special  circumstances,  on  general  grounds  of  utility 
and  convenience. 

By  any  positive  and  arbitrary  rules  to  annex  to  particular 
evidence,  any  technical  and  artificial  force  which  it  does  not 
possess,  or  to  abridge  and  limit  its  proper  and  natural  effi- 

1 1  stark  Ev.,  Pref.  to  1st  edit.  p.  ix. 
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cacy,  must,  in  all  cases,  where  the  object  is  simply  the  attain- 
ment of  truth,  not  only  be  inconsistent  and  absurd,  in  a  scien- 
tific view,  but  would  frequently  be  productive  of  absolute  injus- 
tice. To  admit  any  light  which  reason  and  experience  can  sup- 
ply for  the  discovery  of  truth,  and  to  reject  that  only  which 
serves,  not  to  guide,  but  to  bewilder  and  mislead,  are  the 
great  principles  which  ought  to  pervade  every  system  of  evi- 
dence. It  may  safely  be  laid  down  as  an  universal  position, 
that  the  less  the  process  of  inquiry  is  fettered  by  rules  and 
restraints,  founded  on  extraneous  and  collateral  considera- 
tions of  policy  and  convenience,  the  more  certain  and  effica- 
cious will  it  be  in  its  operation.  Nothing  can  be  more  agree- 
able, than  to  compare  the  law  of  evidence,  as  it  now  exists, 
with  the  rude  practice  which  formerly  prevailed  :  when  its 
principles  were  so  dubious  and  unsettled,  that  the  very  means 
devised  for  the  discovery  of  truth  and  advancement  of  jus- 
tice, were  not  unfrequently  perverted  to  the  pui-poses  of 
injustice,  and  made  the  instrument  of  most  grievous  and  cruel 
oppression.  Whoever  institutes  that  comparison,  will  find, 
great  reason  to  approve  the  changes  which  have  taken  place; 
but  no  mistake  can  be  more  injurious  to  the  law,  as  a  system 
and  a  science,  or  oppose  a  greater  obstacle  to  all  futuiJe  im- 
provement, than  to  suppose  that  the  law  of  evidence  has 
attained  to  its  highest  development.  To  the  judges  of  mod- 
ern times,  is  due  the  highest  praise  for  their  strenuous  exer- 
tion to  reduce  the  law  of  evidence  to  a  system  founded  on 
just  and  liberal  principles  :  and  it  is  to  be  hoped,  continues 
the  eminent  expositor  of  the  law  of  evidence,  from  whom  the 
foregoing  passages  have  been  condensed,  not  only  that  those 
imperfections  which  still  exist,  which  have  been  spared  from 
their  antiquity,  and  exist  as  a  kind  of  prescriptive  evil,  will', 
in  time,  be  removed  by  legislative,  if  they  be  beyond  the  reach 
and  scope  of  judicial,  authority;  but  that  such  other  improve- 
ments will  be  made,  as  reason,  exercised  on  mature  expe- 
rience, shall  warrant. — These  hopes  were  expressed,  and  this 
admirable  sketch  of  the  great  objects  of  the  law  of  evidence 
was  exhibited,  some  thii-ty  or  forty  years  ago.'     What  would 

1  The  thii'd  edition  of  Mr.  Starkie'a  Law  of  Evidence,  appeared  in  tlie  year 
1848. 
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he  say,  were  Mr.  Starkie  now  alive,  to  see  an  early  and  con- 
siderable section  of  his  treatise,  devoted  to  an  elaborate  and 
extensive  investigation  of  the  doctrines  relating  to  the  com- 
petency of  witnesses, — doctrines  apparently  consti'ucted  to 
darken,  and  discolour,  as  many  panes  as  possible  in  the  win- 
dows of  the  Temple  of  Justice,  both  concealing  and  distoit- 
ing  truth — become  obsolete,  a  mere  thing  of  the  past  I  With- 
out staying  to  note  those  other  gi-eat  improvements  in  the 
law  of  evidence,  which  have  already  been  brought,  from  time 
to  time,  under  the  notice  of  the  student,  let  us  go,  for  a  mo- 
ment, some  sixty  years  further  back  in  our  juridical  history 
than  the  dat«  of  Mr.  Starkie's  treatise,  to  the  times  of  our 
great  commentator,  Blackstone.  After  a  glowing  and  im- 
pressive eulogy  of  trial  by  jury,  he  proceeds  to  exhibit  that 
candid  and  enlightened  spirit,  by  which,  notwithstanding  the 
optimism  with  which  he  has  been  justly  charged,  he  was  so 
greatly  distinguished. 

"  Yet,  after  all,^  it  must  be  owned  that  the  best  and  most 
effectual  method  to  preseiwe  and  extend  the  trial  by  jury, 
in  practice,  would  be  by  endeavouring  to  remove  all  the  de- 
fects, as  well  as  to  improve  the  advantages,  incident  to  this 
mode  of  inquiry.  If  justice  is  not  done  to  the  entire  satis- 
faction of  the  people,  in  this  method  of  deciding  facts, — in 
spite  of  all  encomiums  and  panegyrics  on  trials  at  the  com- 
mon law,  they  will  resort,  in  search  of  that  justice,  to  another 
tribunal ;  though  more  dilatory,  though  move  expensive, 
though  more  arbitrary  in  its  frame  and  constitution." 

This  passage  connot  fail  to  arrest  the  attention  of  the  stu- 
dent, and  recall  much  of  the  two  chapters  which  have  gone 
before,  devoted  to  chanceiy,  and  common  law. 

"  The  principal  defects,"  continues  the  commentator, 
"  seem  to  be" — four,  which  he  enumerates  ;  and  well  may 
the  student  be  gratified  to  find,  that  every  one  of  these  blots 
has  been  since  removed  by  an  enlightened  legislature. 

The  first  is,  he  says,  "  the  want  of  a  complete  discovery 
by  the  oath  of  the  parties.  This,  each  of  them  is  now  entitled 
to  have,  by  going  through  the  expense  and  circuity  of  a 

1  3  Com.  381. 
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court  of  equity.  This  mode  of  compulsive  examination  has 
long  been  introduced  into,  and  established  in,  our  courts  of 
equity,  not  to  mention  the  civil  law  courts  ;  and  it  seems 
the  height  of  judicial  absurdity,  that  in  the  same  cause,  be- 
tween the  same  parties,  in  the  examination  of  the  same  facts, 
a  discovery  by  the  oath  of  the  parties  should  be  permitted 
on  one  side  of  Westminster  Hall,  and  denied  on  the  other. 
In  short,  within  the  same  country,  governed  by  the  same 
laws,  such  a  mode  of  inquiry  should  be  universally  admit- 
ted, or  else  universally  excluded."  This  judicial  absurdity 
disappeared,  as  we  have  seen,  in  the  year  1851,  under  a  touch 
of  the  Ithuriel's  spear  of  the  legislature. 

A  "  second  defect  is,  the  want  of  a  compulsive  power  for 
the  production  of  books  and  papers  belonging  to  the  parties. 
As  this  evidence  may  be  privately  obtained,  and  produced 
on  a  trial  at  law,  by  the  circuitous  course  of  filing  a  bill  in 
equity,  the  want  of  an  original  power  for  the  same  purposes, 
in  a  court  of  law,  is  liable  to  the  same  observations  as  were 
made  in  the  preceding  article."^  The  production  and  inspec- 
tion of  such  books  and  papers  may  now  be  obtained  before- 
hand, on  application  to  a  judge,  if  he  shall  think  it  fit,  and  on 
such  terms  as  he  may  deem  reasonable  :  and  thus  practically 
secures  the  admission  of  such  documents  at  the  trial ;  inas- 
much as  secondary  evidence  could  be  then  given  of  them, 
after  notice  to  produce,  if  such  production  were  unwisely 
refused. 

A  third  "  want  is,  that  of  power  to  examine  witnesses 
abroad,  and  to  receive  their  depositions  in  writing,  when  the 
witnesses  reside — and  especially  when  the  cause  of  action 
arises — in  "a  foreign  country :  to  which  may  be  added,  the 
power  of  examining  witnesses  that  are  aged,  or  going 
abroad,  upon  interrogatories  de  bene  esse,  to  be  read  in  evi- 
dence, if  the  trial  should  be  deferred  till  after  their  death, 
or  departure,  which  may  be  done  indirectly  at  any  time, 
through  the  channel  of  a  court  of  equity  ;  but  such  a  prac- 
tice has  never  yet  been  directly  adopted  as  the  rule  of  a 
court  of  law."^ 

1  3  Com.  382.  2  3  Com.  383. 
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This  want  was  supplied  iu  the  year  1831,^  by  an  Act, 
"  enabling  courts  of  law  to  order  the  examination  of  wit- 
nesses upon  interrogatories,  or  otherwise,"  and  vesting  in 
courts  of  law  the  jurisdiction  formerly  confined,  to  courts  of 
equity.^  Whether  the  witnesses  be  without  or  within  the 
jurisdiction  of  the  court,  and  either  by  interrogatories,  or 
viva  voce,  or  in  both  ways,  and  wherever  the  cause  of  action 
may  have  arisen:  it  appearing,  "  to  the  satisfaction  of  the 
judge,  that  the  examinant  or  deponent  is  beyond  the  juris- 
diction of  the  court,  or  dead,  or  unable  from  permanent  sick- 
ness, or  other  permanent  infirmity,  to  attend  the  trial."^  It 
may  be  added,  in  passing,  that  a  corresponding  enactment 
has  recently  been  made  in  even  criminal  cases,  where  a  wit- 
ness, examined  before  the  committing  magistrate  in  the  pre- 
sence of  the  prisoner,  is  unable  to  appear  before  the  grand 
jury,  or  at  the  trial  being  dead,  or  so  ill  as  to  be  unable  to 
travel.  ' 

Lastly,  "  The  administration  of  justice,"  says  the  commen- 
tator,* "  should  not  only  be  chaste,  but  not  even  suspected  :" 
and  he  proceeds  to  indicate  the  danger  of  summoning  a  jury 
labouring  under  local  prejudices,  "  which  is  laying  a  snare  for 
their  consciences."  Courts  of  law-,  even  in  his  time,  very 
often  changed  the  venue  in  transitory  actions, — that  is  for 
injuries  which  might  have  happened  anywhere — as  on  con- 
tracts, for  slander,  and  the  like :  but  in  locdP  actions  they 
cannot,"  says  Blackstone,  "do  it  directly  and  absolutely; 
and  the  parties  are  driven  to  a  court  of  equity  :  where,  upon 
making  out  a  proper  case,  it  is  done  upon  the  ground  of 
being  necessaiy  to  a  fair,  impartial,  and  satisfactory  trial."" 


1  Stat.  1  Will.  IT.  c.  22.  2  Savage  v.  Binny,  2  Dowl.  P.  C.  643. 

3  S.  10.  *  3  Comm.  383. 

5 1,  e.,  whea  the  cause  of  action  could,  from  its  nature,  by  no  possibility 
have  had  reference  to  any  but  a  particular  locality,  as  in  trespass  to  land. 

6 'f.lf ntwithstanding,"  said  Lord  Mansfield,  in  the  year  1762,  "the  locality 
of  some  sorts  of  action,  or  of  informations  for  misdemeanors,  if  the  matter 
cannot  be  tried  at  all,  or  cannot  be  fairly  and  impartially  tried  in  the  proper 
county,  it  shall  be  tried  iu  the  next  adjoining  county."  Bex  v.  Sarris  ^ 
Others,  3  Bun-.  1333.  In  The  King  v.  Menry  Runt,  3  B.  &  Aid.  444,  the 
court  of  King's  Bfench,  changed,  on  these  grounds,  the  venue  in  an  indictment 
for  conspiracy,  from  Lancaster  to  Tork. 
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In  the  year  1833,  the  legislature^  empowered  the  court, 
or  a  judge,  "in  any  action  depending  in  any  of  the  superior 
courts,  in  which  the  venue  is  by  law  local,  on  the  applica- 
tion of  either  party,  to  order  the  case  to  be  tried,  or  a  writ 
of  inquiry  to  be  executed,  in  any  oiAer  county,  or  place,  than 
that  in  which  the  venue  is  laid  :  ordering  a  suggestion  to  be 
entered  on  the  record,  that  the  trial  may  be  more  conveniently 
had,  or  inquiry  executed,  in  the  county,  or  place,  where  it 
is  ordered  to  be  had."  It  was  recently  held,  that  -a penal 
action  was  such  a  "local"  action  ;  and  could  consequently 
be  ordered  to  be  tried  in  any  other  county  than  that  in 
which  the  venue  was  laid.^  The  Common  Law  Procedure 
Act  of  1852,  while  allowing  the  joinder  in  the  same  suit,  of 
different  causes  of  action,  of  whatever  kind,  by  and  against 
the  same  parties,  and  in  the  same  rights,  enacts,  "  that  when 
two  or  more  of  such  causes  of  action  are  local,  and  arise  in 
different  counties,  the  venue  may  be  laid  in  either" — i.  e., 
any — "  of  such  counties  :  but  the  trial  of  different  causes  of 
action  together  may,  if  such  trial  would  be  '  inexpedient,' 
be  prevented  by  the  court,  or  a  judge — and  they  may  order 
separate  records  to  be  made  up,  and  separate  trials  to  be  had."* 

After  tracing  the  origin  of  locality  of  trial  to  the  ancient 
locality  of  jurisdiction,  the  commentator  concludes  with  sug- 
gesting that,  "as  the  king's  courts  have  a  jurisdiction  co-ex- 
tensive with  the  kingdom,  there  surely  can  l)e  no  impropriety 
in  sometimes  deviating  from  the  general  rule,  when  the  great 
ends  of  justice  warrant  and  require  an  exception. — I  have 
ventured  to  mark  these  defects,  that  the  just  panegyric  which 
I  have  given  on  the  trial  by  jury,  might  appear  to  be  the 
result  of  sober  reflection,  and  not  of  enthusiasm,  or  pre- 
judice." What  he  had  said,  showed  him  to  be  a  century  in 
advance  of  his  time. 

Thus  far  Sir  William  Blackstone,  and  Mr.  Starkie,  in  their 
respective  days  :  and  thus  much  also  must  suffice,  added  to 


1  Stat.  3  &  4  Will.  IV.  c.  42,  s.  22. 

2  Greenhow  4-  Another  v.  Parker,  31  L.  J.  N.  S.  4  Bxoh.  (19  April,  1861.) 
The  action  -was  against  a  guardian  of  the  poor  for  Isxiowingly* supplying  goods, 
for  a  workhouse,  for  profit. 

3  S.  41.    This  section  does  not  extend  to  replevin,  or  ejectment,  id.  lb. 
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■what  will  be  found  in  previous  chapters,  to  indicate,  in  au 
elementary  manner,  the  scope  of  the  law  of  evidence,  prac- 
tical as  well  as  theoretical  arid  scientific,  its  surpassing  value, 
interest,  and  importance  ;  and  the  great  improvements  recent- 
ly eflected  in  it.  One  result  of  them  nearly  concerns  the 
student ;  for  it  has  vastly  reduced  the  irksome  toils  to  which 
his  predecessors  were  unhappily  condemned. 

It  may  be  useful  to  him,  however, — especially  if  intending 
to  select  that  department  of  the  profession,  in  which  dealing 
with  viva  'voce  evidence  before  juries  is  rather  incidental 
than  a  direct  and  substantive  part  of  his  duties,  to  indicate 
the  points  to  which  his  attention,  at  a  very  early  stage  of  his 
legal  education,  may  be  profitably  directed. 

Whether  evidence  be  laid  before  a  judge,  dealing  with 
both  fact  and  law,  or  before  a  jury,  dealing  with  fact  alone, 
the  object  is  absolutely  the  same  in  each  case — to  investi- 
gate that  alleged  fact,  in  order  that  its  existence  be  proved, 
or  its  alleged  existence  disproved.  In  order  to  annex  either 
remedial  or  penal  consequences  to  their  proper  predicaments 
in  fact,^  it  is  expedient  that  the  true  state  of  facts  should  be 
investigated  by  competent  means ;  that  the  legal  conse- 
quences appertaining,  as  previously  defined  by  law,  to  such 
ascertained  facts,  should  be  declared  by  judicial  authority ; 
and  lastly,  that  the  legal  consequences,  if  not  already  an- 
nexed, should  be  actually  annexed  by  an  executive  process. 
It  is  with  the  first  of  these  three  stages  that  we  are  here  con- 
cerned— the  investigation,  by  competent  means,  into  the 
true  state  of  facts.  This  investigation  ought  to  be  founded 
on  just  and  rational  principles ;  and  the  very '  foremost 
of  them  all  is,  the  admissibility  of  all  evidence  really  con- 
ducive to  that  result,  and  the  exclusion  of  such  as  is  not  so 
conducive,  however  apparently  such,  to  the  inexperienced 
and  unpracticed  eye.  The  rule  is,  admissibility  ;  the  excep- 
tion is,  exclusion. 

Here  let  the  student  observe,  that  he  must  distinguish  be- 
tween evidence,  and  proof.  The  latter  word  properly  repre- 
sents the  effect  of  the   former :  which   signifies,    the  legal 

1  1  Stark.  Ev.  2. 
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means  which  tend,  exclusively  of  mere  argument,  to  prove, 
or  disprove,  a  matter  of  fact  submitted  to  judicial  investiga- 
tion. Demonstration,  excludes  all  possibility  of  error  :  but 
in  the  investigation  of  matters  of  fact,  this  is  not  attainable. 
The  most  that  can  be  said  is,  that  there  is  no  reasonable 
doubt  concerning  the  existence  or  non-existence  of  the 
alleged  facts.  Hence,  in  trials  of  fact,  the  question  is  not, 
whether  it  be  possible  that  the  testimony  is  false,  but 
whether  there  be  sufficient  probability  of  its  truth  :  in  other 
words,  whether  the  facts  be  proved  by  competent,  and  satis- 
factory, evidence.  Competent  evidence  means,  that  required 
by  the  very  nature  of  the  thing  to  be  proved,  as  the  fit  and 
appropriate  proof  in  the  particular  case :  such  as  the  pro- 
duction of  a  written  instrument,  where  the  matter  to  be 
determined  is,  the  contents  of  that  instrument.  Satisfactory, 
or  sufficient  evidence,  signifies  that  amount  of  proof  which 
ordinarily  satisfies  an  unprejudiced  mind,  beyond  all  rea- 
sonable doubt.  And  let  the  student,  pondering  the  above, 
note  well,  as  highly  important  consequences  follow,  that 
questions  concerning  the  competency,  and  the  admissibility 
of  evidence,  are  entirely  distinct  from  those  concerning  its 
sufficiency  or  efi'ect :  and  that  the  former, — competency  and 
admissibility, — are  exclusively  for  the  judge  to  determine  ; 
the  latter — the  sufficiency  or  efi'ect — are  exclusively  for 
the  jury.^ 

The  means  employed  by  the  law  to  investigate  the  truth 
of  a  past  transaction,  are  similar  to  those  resorted  to  by 
mankind,  for  similar  but  extrarjudicial  purposes:  these 
means  being,  experience,  and  reason.  With  these  general 
principles  the  law  can  interfere  in  only  two  ways :  by 
excluding  or  restraining  mere  natural  evidence  by  the  appli- 
cation of  artificial  tests  of  truth,  or  annexing  even  an  arti- 
ficial efi'ect  to  evidence,  beyond  that  which  it  would 
otherwise  possess.  Hence  the  great  principles  of  evidence 
may  be  reduced  to  three  classes :  - 

First,  Those  which  depend  on  ordinary  experience  and 

1  See  generally,  1  Starkie  Bv.  514;  Greenleaf  on  Ev.,  Ch.  1,  ss.  1,  S;  Tay- 
lor's Et.  ss.  1,  2. 

2  1  Stark.  11,  12. 
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natural  reason,  independently  of  artificial  rules  of  law. 
Secondly,  the  excluding  principles  of  law.  Lastly,  Those 
creating  artificial  modes  of  evidence,  or  annexing  an  arti- 
ficial effect  to  mere  natural  evidence. 

As  to  the  first,  actual  personal  observation  of  a  fact  by  those 
who  have  to  determine  whether  or  not  it  exist,  being  rarely 
attainable,  the  obvious  and  natural  course  is,  to  ascertain 
who  were  present  at  the  transaction,  and  what  they  knew  of 
it.  If  they  cannot  be  ascertained, — if  none  was  present,  or 
can  be  found,  from  whom  could  be  obtained  immediate  in- 
telligence, are  others  accessible,  who  have  directly  or  indi- 
rectly derived  information  from  those  who  had  possessed,  or 
acquired,  and  communicated  their  knowledge,  orally,  or  in 
writing?  Again,  In  the  absence  of  other  information,  a 
just  and  prudent  inquirer  would  endeavour  carefully  to  as- 
certain the  circumstances  which  accompanied,  and  had  such 
a  connection  with  the  transaction,  as  enabled  him  to  draw 
his  own  inference  or  conclusion  on  the  subject  of  inquiry. 
Such  an  inference  is  founded  on  a  principle,  sanctioned  by 
experience  of  faith  in  human  veracity ;  such  a  conclusion  is 
derived  by  the  aid  of  experience  and  reason,  from  the  con- 
nection between  the  facts  which  are  known,  and  that  which 
is  unknown.  Hence,  direct  evidence  is  that  derived  from 
those  shown  to  have  had  actual  knowledge  of  the  fact ;  in- 
direct, or  inferential  evidence,  that  derived  merely  from 
collateral  circumstances. 

Such  being  the  ordinary  sources  of  evidence,  what  are  the 
deluding  principles  restraining  the  admission  of  it  ?  And 
why  should  such  evidence  be  limited,  or  afiected,  by  any 
technical  rules  ?  The  law  interferes  for  two  purposes :  (1), 
To  provide  more  certain  tests  of  truth  than  are  attainable  or 
indeed  necessary,  in  the  ordinary  course  of  affairs ;  and  so 
exclude  all  weaker  evidence  to  which  such  tests  are  inap- 
plicable— evidence  which,  if  generally  admitted,  would  be 
more  likely  to  obscure,  than  to  disclose,  the  truth.  (2),  To 
annex  an  artificial  effect  to  particular  evidence,  on  grounds 
of  general  policy  and  convenience.  The  great  object  of  the 
law  is,  not  absurdly  to  alter  the  value  and  effect  of  evidence 
in  the  investigation  of  truth  ;  but  to  aid  the  natural  powers 
18 
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of  decision,  by  adding  to  the  weight  and  cogency  of  the 
evidence  which  must  be  acted  on,  and  prevent  the  reception 
of  evidence,  injurious  in  its  general  operation,  to  the  cause 
of  truth,  as  tending  to  distract  attention,  and  mislead  the 
judgment.  The  law  wisely  requires  evidence  to  be  of  the 
purest  and  most  satisfactory  kind  attainable,  and  warranted 
by  the  most  weighty  and  solemn  sanction :  and  thus  we 
arrive  at  the  great  leading  rule  of  evidence, — namely,  that 
the  BEST  EVIDENCE  of  wMch  the  case,  in  its  nature,  is  sus- 
ceptible, shall  be  adduced.  This  rule,  essential  to  the  pure 
administration  of  justice,  and  without  which  all  others 
would  be  nugatory,  is  adopted  for  the  prevention,  and  is 
founded  on  the  suspicion,  of  fraud-^  If  it  appear,  from  the 
very  nature  of  the  transaction,  that  other  and  better  evidence 
than  that  offered,  is  withheld,  a  presumption  arises  that  there 
is  some  secret  and  sinister  object  for  not  providing  such 
others  other  and  better  evidence  ;  and  that  he  who  adduces 
the  inferior  evidence,  is  conscious  that  if  the  best  were  to  be 
afforded,  his  object  would  be  frustrated.  Therefore  it  is, 
that  the  law  admits  no  evidence  merely  substitutionary  in 
its  nature,  so  long  as  the  original  evidence  is  attainable.^ 
The  operation  of  this  salutary  and  essential  rule,  is  most 
distinctly  and  frequently  seen,  in  the  cases  where  oral,  is 
sought  to  be  substituted  for  written,  evidence.  The  rule  of 
law,  as  old  as  any  part  of  the  common  law  of  England,  is, 
that  the  contents  of  a  written  instrument,  which  is  capable 
of  being  produced,  must  be  proved  by  that  instrument  itself, 
and  not  by  parol  evidence.  Were  it  otherwise,  why  have 
a  written  instrument  ?  One  of  the  main  reasons  for  the 
adoption  of  this  rule  is,  that  a  knowledge  may  be  obtained 
of  the  whole  contents  of  an  instrument,  which  may  have  a 
very  different  effect  from  the  statement  of  a  part  only.^ 
Supposing,  however,  that  original  instrument  should  have 
been  destroyed  or  lost,  or  be  withheld  by  him  whose  interest 

1  Bullefs  Msi  Piius,  293,  294;  Lord  C.  Baron  Gilliert's  Evidence,  13.  Of 
this  latter  work  Blackstone  has  spoken  in  the  highest  terms  :  observing  that 
"  it  was  impossible  to  abstract  or  abridge  it  without  losing  some  beauty  .and 
destroying  the  chain  of  the  whole."    3  Oomm.  367,  note  (g). 

2  Taylor's  Ev.  s.  363,  364,  and  cases  cited  there. 

3  The  Queen's  case,  2  Br.  &  B.  287. 
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it  is  to  withhold  it,  what  then  says  the  law  ?  The  answer  is 
suggested  by  the  very  terms  of  the  rule ;  for  if  it  be  shown 
that  the  production  of  primary  evidence  is  out  of  a  person's 
power,  then  secondary  evidence,^  if  producible,  is  admissible, 
on  every  principle  of  reason  and  justice.  Such  being  the 
nature  of  the  rule  of  exclusion,  applicable  equally  to  oral  and 
documentary  evidence,  the  student  should  fix  the  governing 
principle  firmly  in  his  mind  ;  and  he  will  then  not  be  confused 
or  dismayed  by  the  qualifications  and  exceptions  engrafted 
in  the  rule,  by  a  long  train  of  carefully-considered  and  often- 
canvassed  decisions. 

It  will  be  instructive  to  glance  at  another  great  exclud- 
ing principle  of  the  law, — ^that  which  rejects  hearsay  :  the 
nature,  limits  and  object  of  the  rule  being,  though  the  word 
is  in  every  one's  mouth,  often,'  and  that  to  a  great  extent, 
popularly  misunderstood. 

It  was  said  in  a  previous  page,  with  reference  to  evidence 
generally,  that  admission  was  the  rule,  and  exclusion  the 
exception.  With  respect,  however,  to  hearsay,  it  is  exactly 
the  reverse — exclusion  being  the  rule,  and  admission  the 
exception.  So,  indeed,  it  ought  to  be,  if  regard  is  to  be  paid 
to  the  true  interests  of  society,  and  the  due  administration 
of  justice.  Let  a  case  be  put  in  the  broadest  way.  A  pris- 
oner is  charged  with  having  killed  A.  by  poison  ;  and  it  is 
proposed  to  call  B.  to  swear,  that  he  heard  C.  declai'e  he 
saw  the  prisoner  drop  the  poison  into  the  wine,  which  the 
deceased  immediately  afterwards  drunk,  and  of  which  he 
died.  Is  the  prisoner's  life  to  depend  upon  this  hearsay 
evidence,  and  that  without  reference  to  the  subordinate  ques- 
tion, whether  C.  be  dead  or  living — aud  in  the  latter  case, 
capable  of  being  called,  and  himself  giving  the  evidence  put 


1  A  rule  at  law,  too  often  lost  sight  of,  is,  that  the  law  recognises  no  degrees 
in  the  various  kinds  of  secondary  evidence,  ■whether  of  documentary  or  oral 
testimony.  If  a  person  be  entitled  to  offer  it,  he  may  give  any  species  of  it 
within  his  power, — for  instance,  viva  voce  evidence  of  the  contents  of  a  writ- 
ten instrument,  even  though  he  be  shown  to  have  in  his  possession  a  counter- 
part, a  copy,  or  an  abstract  of  it  (see  Taylor's  Bv.  s.  495) :  but  that  fact  might 
be  offered  to  the  jury,  as  ground  for  a  presumption  that  the  evidence  kept 
back,  would  be  adverse  to  the  party  withholding  it.  Per  Abinger,  C.  B.,  Doe 
d.  Gilbert  v.  Boss,  TM..&W.  108. 
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into  his  mouth  by  B.  ?  Is  it  not  obvious  that  C.  may,  in 
fact,  never  have  said  anything  of  the  kind  ?  or  said  the  very 
reverse  ?  or  that,  if  he  did,  he  was  intoxicated  at  the  time, 
or  delerious,  or  in  sport  ?  or  that  he  had  had  a  deadly  quar- 
rel with  the  prisoner  : — all,  or  every  of  these  facts,  the  pris- 
oner or  his  counsel  might  elicit  from  C,  and  instantly  anni- 
hilate the  case  of  the  prosecution  1  He  might  prove,  for 
instance,  that  at  the  time  in  question,  he  was  a  hundred  miles 
away  ;  that  he  neither  knew,  nor  had  once  spoken  to,  or  even 
seen,  the  prisoner  ;  or  that  the  latter  and  the  deceased  were 
on  the  best  terms  of  friendly  intimacy — the  prisoner  rather 
having  an  interest,  it  might  be,  in  prolonging  than  shorten- 
ing the  life  of  the  deceased  ;  or  that  B.  had  deliberately  per- 
jured himself,  and  attempted  to  suborn  C.  to  do  the  same  I 
Descending  from  the  fearful  case  here  involved,  of  life 
and-  death, 1  the  same  principles  apply  where  the  character 
and  honour,  the  liberty,  the  property,  the  rights  and  inter- 
ests of  a  person,  are  proposed  to  be  affected  by  hearsay  evi- 
dence, and  the  most  flagrant  and  monstrous  injustice  perpe- 
trated, under  colour  of  law.  Where,  besides,  is  evidence  of 
this  sort  to  stop  ? — Hearsay  evidence  itself,  is,  the  statement," 
which  a  witness  professes  to  have  heard  given  by  a  third 
person,  as  to  some  particular  transaction  or  thing  :  literally, 
what  he  says  he  heard  another  person  say.  This  is  hearsay 
in  the  first  degree.  If  the  supposed  third  person  stated  the 
alleged  fact,  not  as  hearsay  within  his  own  personal  knowl- 
edge or  experience,  but  as  something  which  he  himself  had 
heard  from  another, — it  is  hearsay  in  the  second  degree, 
at  the  nearest — perhaps,  in  a  much  more  remote  degree. 
To  avoid  the  absurdity,  mischief,  and  peril,  are,  therefore, 
attending  the  admission  of  hearsay,  as  proof  of  the  fact  which 

1  The  student  must  understand,  however,  that,  under  certain  cii'onmstauoes, 
the  evidence  of  B.,  proposed  in  the  text,  might  be  rendered  receivable,  and  tell 
awfuUy  against  the  prisoner.  Suppose,  for  instance,  it  could  be  proved  that 
the  prisoner,  when  told  of  what  C.  was  represented  to  have  said,  remained 
silent — or  admitted  that  C.  had  spoken  truly — or,  in  endeavoming  to  falsify 
his  evidence,  had  made  statements  proved  to  be  untrue.  The  evidence  of  C. 
would,  then,  not  be  admissible  per  se,  as  mere  heresay,  but  as  a  linli  in  the 
chaiu  of  evidence,  establishing  an  admission  of  guilt  by  the  prisoner,  the  force 
and  value  of  which  the  jury  would  have  to  determine. 

2  1  Phil.  Ev.  229  (7th  edit). 


Sanction  of  an  Oath.     Ceoss-Examination.     277 

is  stated  by  a  third  person,  our  courts  of  justice  have,  from 
remote  times,  recognised  as  a  fundamental  principle  of  the  law 
of  evidence,  always  to  be  strictly  observed,  that  such  hear- 
say is  inadmissible.  Some  of  our  earliest  writers  lay  it  down 
as  a  proposition,  acknowledged  in  all  our  coui'ts,  and  not  to 
be  questioned,  that  matters  of  fact  shall  be  tried  by  proof  of 
witnesses,  upon  oath,  before  the  judges  ;^  implying  that  the 
person  on  whose  statement  any  fact  is  to  be  proved,  must 
be  sworn  in  the  regular  form,  and  speak  to  the  fact  from  his 
own  personal  knowledge,  in  open  court,  at  the  time  of  the 
trial.  It  is,  then,  a  general  and  sacred  principle  in  the  law 
of  evidence,  that  if  any  fact  is  to  be  substantiated  against  a 
person,  it  ought  to  be  proved,  in  his  presence,  by  the  tes- 
timony of  a  witness  openly  sworn  to  speak  the  truth.  The 
reason  of  the  rule  is,  because  evidence  ought  to  be  given 
under  the  sanction  of  an  oath :  and  that  the  person  who  is  to 
be  aflfected  by  that  evidence,  may  have  an  opportunity  of 
interrogating  the  witness,  as  to  his  means  of  knowledge,  and 
concerning  all  the  particulars  of  his  statement. 

This  interrogation  is  called  cross-examination  ;  one  of 
the  principal  tests  devised  by  the  law  for  the  ascertainment 
of  truth,  and  certainly  a  most  efficacious  one.  By  this 
means  the  situation  of  the  witness  with  respect  to  the  par- 
ties, and  the  subject  of  litigation  ;  his  motives  ;  his  inclina- 
tions ;  his  prejudices ;  his  means  of  obtaining  a  correct  and 
certain  knowledge  of  the  facts  to  which  he  testifies ;  the 
manner  in  which  he  has  used  these  means ;  his  power  of 
discerning  facts,  in  the  first  instance  ;  and  his  capacity  for 
retaining  and  describing  them, — are  fully  investigated  and 
ascertained,  and  submitted  to  the  consideration  of  the  judge 
or  jury,  who  have  an  opportunity  of  observing  the  manner 
and  demeanor  of  the  witness  ;  circumstances  which  are  often 
of  as  high  importance,  as  the  answers  themselves.'^     It  is 


1  1  Phil.  Bv.  229,  citing  Sheppaid's  Abridgment,  title  "  Tiyal,"  and  Rolle'a 
Abridgement. 

2  See  1  Stark.  Ey.  p.  186,  and  the  authorities  referred  to  by  him  in  note  (d). 
See  Mr.  Taylor's  Bv.  s.  1285 :  where  the  passage  m  the  text  is,  with  scrupu- 
lous honesty  of  purpose,  stated  to  be  taken  "  almost  verbatim,"  from  Green- 
leaf  (America)  on  Evidence,  s.  446 ;  but  the  latter  will  be  fotmd  frequently 
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not  easy  for  a  witness,  subjected  to  this  test,  to  impose 
upon  the  court ;  for,  however  artful  may  be  the  fabrication 
of  falsehood,  it  cannot  contain  all  the  circumstances  to 
which  the  cross-examination  may  be  extended.  His  fraud 
is  therefore  open  to  detection,  for  want  of  consistency, 
between  that  which  has  been  invented,  and  that  which  the 
witness  must  either  represent  according  to  the  truth,  for 
want  of  previous  preparation,  or  misrepresent,  according  to 
his  own  immediate  invention.  In  this  latter  case,  however, 
the  imposition  must  obviously  be  very  liable  to  detection : 
so  difficult  is  it  to  invent  extemporaneously,  consistently, 
and  with  a  rapidity  equal  to  that  with  which  a  series  of 
questions  is  proposed,  in  the  face  of  a  court  of  justice, — 
and  in  the  hearing  of  a  listening,  attentive,  and  often  acute 
and  learned  auditory, — a  fiction  consistent  with  itself,  and 
the  other  evidence  in  the  cause.  Properly  subjected  to  the 
process  of  cross-examination,  even  the  most  apparently  con- 
sistent, and  otherwise  trustworthy  testimony  given  as  exami- 
nation in  chief,  often  mejts  into  thin  air,  and  the  case  which 
it  was  brought  to  support,  crumbles  away  of  its  own  weak- 
ness. Thus  much  must  suffice  concerning  this  grand  test  of 
truth  :  with  the  addition  of  only  one  general  observation — 
that  that  test  operates  to  the  exclusion  of  all  that  is  usually 
described  as  res  inter  alios  acta — that  is,  all  declarations 
and  acts  of  others,  which  tend  to  couclude,  or  affect,  the 
rights  of  a  mere  sjtranger.  In  the  language  of  the  Eonjan 
law,  inter  alios  res  gestas,  aliis  non  posse  proejudicium  facer e, 
soejpe  constitvium  est.^  Inter  alios  factam  transactionem,  ab- 
senti  non  jposse  facere  prcejudicium,  notissimi  juris  est?  lies 
inter  alios  judicatoe,  neque  emolumentum  affere  his,  qui  judicio 
non  interfuerunt,  neque  p)-mjudiciuin,  solent  irrogare?  The 
test  in  question,  consequently,  excludes  not  only  mere  hear- 
say, but  also  decrees  and  judgments  of  courts,  in  private 
matters,  in  causes  to  which  the  party  against  whom  they  are 
offered  was  not  privy,  and  consequently  where  he  had  not 

quoting  from,  and  duly  citing,  Starkie,  from  whom  the  author  of  this  work  is 
himself  quoting.  • 

1  Cod.  lib.  vii,  tit.  ix.  s.  1.  2  Id.,  s.  2.  3  U.  tit.  Ivi.  s.  2. 
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the  opportunity  of  cross-examining  the  witnesses,  on  whose 
testimony  that  judgment  or  decree  was  founded.  To  do 
otherwise,,  would  be  to  give,  indirectly,  full  effect  to  evi- 
dence which  was,  in  itself,  inadmissible.^ 

Reburring,  however,  to  the  subject  of  hearsay  evidence, 
the  student  is  reminded  of  what  was  lately  said,  that  excliv 
sion  of  it  is  the  rule,  and  admission  the  exception.  It  is, 
however,  of  great  importance  to  ascertain  what  ts  hearsay 
evidence  :  for  it  does  not  follow,  that  because  the  writings 
or  words  in  question  are  those  of  a  third  person  not  under 
oath,  they  are  therefore  to  be  considered  as  hearsay.^  It 
often  happens,  on  the  contrary,  that  the  very  fact  in  contro- 
versy is,  whether  certain  things  were,  in  point  of  fact,  writ- 
ten or  spoken,  and  not  whether  they  were  true  :  and  at  other 
times,  the  oral  or  written  statements  tendered  in  evidence, 
may  prove  to  be  the  natural,  or  inseparable  concomitants 
of  the  principal  fact  in  controversy.  It  is  obvious,  that  in 
either  of  these  cases,  the  writings  or  words  are  not  within 
the  meaning  of  hearsay,  but  are  themselves  original  and  inde- 
pendent facts,  admissible  in  proof  of  the  issue.  Suppose  the 
question  to  be,  for  instance,  whether  a  person  acted  pru- 
dently, wisely,  or  in  good  faith  :  the  information  on  which 
he  acted,  whether  true  or  false,  is  original  and  natural  evi- 
dence, of  vital  importance.  There  are  three  classes  of  decla- 
rations which,  though  usually  regarded  as  hearsay,  are,  in 
truth,  original  evidence.  First,  when  the  mere  fact  of  the 
declaration  having  been  made,  is  the  point  in  question ;  sec- 
ondly, expressions  of  bodily  or  mental  feelings,  where  the 
existence,  or  the  nature  of  them,  is  the  subject  of  inquiry  ; 
and  lastly,  where  the  declaration  may  be  regarded  as  part 
of  the  res  gesta,  or  the  transaction  ;  the  meaning  of  which 
seems .  to  be,  that  when  it  is  necessary  to  inquire  into  the 
nature  of  a  particular  act,  or,  the  intention  of  the  person  who 
did  the  act,  proof  of  what  he  said,  at  the  time  of  doing  it, 
is  admissible  in  evidence,  for  the  purpose  of  showing  the 
true  character  of  that  act.^  All  these  three  classes  are  really 
involved  in  the  principle  of  the  last.* 

1 1  Stark.  25. .  2  Qreenleaf,  s.  100;  Taylor,  s.  516. 

3  1  Phil.  Ev.  2il.  *  Taylor,  s.  542;  Greenleaf,  s.  123. 


280  Evidence. 

Having  thus  apprised  the  student  of  the  existence  of  some 
difficulty  in  the  matter, — namely,  in  distinguishing  between 
hearsay  and  original  evidence — between  what  is  to  be  admit- 
ted and  what  excluded,  let  us  glance,  but  for  only  a  moment, 
at  those  excepted  cases  in  which  it  has  been  found  necessary 
and  expedient,  to  relax  the  rule  of  exclusion,  and  to  admit 
hearsay.  These  excepted  cases,  which  may  be  conveniently 
divided  into  six  classes,  are  all  of  them  allowed  on  the  ground 
of  the  assumed  absence  of  better  evidence,  and,  as  it  were, 
from  necessity.  They  embrace  most  of  the  inconveniences 
which  would  result  from  a  rigorous  adherence  to  the  rule  of 
exclusion;  and  thus  remove  the  principal  objections  to  which 
it  is  liable. 

First.  Hearsay  evidence  of  deceased  persons,  is  admissible 
concerninsf  matters  of  public  and  general  interest  :  the 
word,  public,  being  here  strictly  applied  to  that  which  con- 
cerns every  member  of  the  state :  and  the  word,  general, 
being  confined  to  a  lesser,  though  a  considerable  portion,  of 
the  community.  The  distinction  is  very  important :  since, 
in  the  former  case,  as  in  a  claim  of  highway,  or  right  of" 
ferry,  reputation  from  any  one,  appears  receivable  ;  though 
the  value  of  the  evidence  would  obviously  depend  on  the 
witness  being  shown  to  have  some  means  of  knowledge.  In 
the  latter  case,  if  the  right  in  dispute  be  simply  general, — 
that  is,  that  those  only  who  live  in  a  particular  district  are 
interested, — hearsay  from  strangers  wholly  unconnected  with 
the  place  would  be  not  only  valueless,  but  probably  held 
even  totally  inadmissible.^ 

Secondly.  Questions  of  pedigree  form  a  great  excep- 
tion to  the  rule  excluding  of  hearsay,  simply  from  the  ne- 
cessity of  the  case  :  and  so  m-gent  is  that  necessity,  that 
even  hearsay  upon  hearsay  is  receivable  !  ^  In  matters  of 
pedigree,  as  it  is  impossible  to  prove  the  relationship  of  past 


1  Taylor's  Evidence,  ss.  i543,  et  seq. ;  Greenleaf,  ss.  137,  et  seq. 

*  Thus,  the  declaration  of  a  deceased  svidow  respecting  a  statement  which 
had  been  made  to  her  by  her  husband,  as  to  who  his  cousins  were, — as  also 
the  deolajation  of  a  relative,  ia  which  he  asserts,  generally,  that  he  has  lieard, 
what  he  states,  have  been  received  in  evidence.  See  Taylor's  Ev.,  s.  575,  and 
the  cases  cited  ia  n.  (I). 
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generations,  by  living  witnesses,  resort  must  usually  be  had 
to  traditionary  declarations,  made  by  those  since  dead,  who 
were  likely  to  know  the  fact,  and  to  declare  the  truth.^  The 
law,  however,  anxious,  as  far  as  practicable,  to  guarantee 
the  fidelity  of  these  declai'ations,  admits  the  hearsay,  not  of 
servants,  friends,  and  neighbours,  but  of  relations  de  Jure, 
by  blood  or  marriage,  of  the  family  in  question  :  those  who, 
consequently,  may  be  presumed  to  have  had  the  greatest 
interest  in  seeking,  the  best  opportunities  for  obtaining,  and 
the  least  reason  for  falsifying,  information  on  the  subject.^ 
Here  must  be  observed  a  cardinal  condition  of  the  admissi- 
bility of  such  hearsay  :  that  the  relationship  of  the  declar- 
ant with  the  family  must  first  be  established  by  proof, 
sometimes  only  slight,  independent  of  the  declaration  it- 
self,— -and  for  this  obvious  reason  :  that  otherwise,  a  total 
stranger,  by  claiming  alliance  with  a  family,  and  then  making 
statements  concerning  it,  might  assume  to  himself  the  power, 
after  death,  by  virtue  of  such  statements,  of  materially 
altering  the  relative  rights  of  its  various  branches. — The 
forms  under  which  this  evidence  presents  itself,  are  numer- 
ous :  oral  declarations  of  deceased  relations  ;  family  con- 
duct ;  entries  by  parents  or  relations  in  bibles,  or  other 
books,  stating  the  fact  and  date  of  births,  marriages,  or 
deaths ;  correspondence  of  deceased  members  of  the  fam- 
ily ;  recitals  in  family  deeds,  settlements,  wills  ;  inscriptions 
on  tombstones,  and  armorial  bearings. 

Thirdly.  A  third  exception  to  the  rule  of  exclusion,  is 
that  in  favour  of  ancient  documents, — that  is,  such  as  are 
more  than  thirty  years  old,  tendered  in  support  of  ancient 
POSSESSION  :  but  great  care  is  taken  to  establish  the  genu- 
ineness of  such  documents, — as,  for  instance,  by  showing 
that  they  have  come  out  of  the  proper  custody — ^that  is, 
were  found  in  the  best  and  most  proper  place  of  deposit. 

Fourthly.  A  fourth  exception  is,  that  in  favour  of  declara- 
tions made  by  persons,  since  deceased,  against  their  pecu- 

iPer  Parke,  B.,  in  Crease  v.  Barrett,  1  0.  M.  &  K.  929.  The  foundation 
of  tlie  rule  in  question  will  be  found  well  stated  in  Taylor's  Evidence,  s.  544, 
and  see  3  Stark,  833  et  seq. 

2  Taylor,  s.  571,  and  cases  cited  in  note  (1). 
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niary  or  proprietaiy  interest  :  on  the  ground  of  the 
extreme  improbability  of  the  falsehood  of  such  declarations. 
Nor  will  the  courts  weigh  with  nice  scales  the  amount  of  the 
interest.  It  will  suffice  if  an  entry,  at  the  time  of  being 
made,  completely  charged  the  maker  of  it,  to  any  extent.^ 

Fifthly.  A  fifth  exception  is,  in  favour  of  declarations 
made  by  persons  since  deceased,  in  the  okdinaev  course 
OP  BUSINESS,  or  professional  employment.  In  the  absence 
of  all  evidence  of  sinister  motives,  a  fair  presumption  arises, 
that  such  entries  are  correct.  The  process  of  invention  im- 
plies trouble  ;  it  is  easier  to  state  what  is  true,  than  what  is 
false  ;  such  entries  commonly  form  links  in  a  chain  of  cir- 
cumstances mutually  corroborating  each  other  ;  and  as  such 
entries  are  usually  subject  to  the  inspection  of  several  per- 
sons, more  or  less  interested  in  their  accuracy,  an  error 
would  be  exposed  to  easy  detection.^ 

Sixthly.  The  next  and  last  exception  to  the  rule  of  ex- 
clusion, is  one  in  its  nature  interesting  and  solemn  ;  it  is  the 
case  of  DYING  DECLARATIONS,  which  are  not  receivable,  how- 
ever, in  civil,  but  criminal  cases — and  those,  of  homicide 
only.  The  principle  on  which  such  declarations  are  admit- 
ted, is  thus  impressively  stated  by  Lord  Chief  Baron 
Eyre  : — 

"  They  are  declarations  made  in  extremity ;  when  the  per- 
son is  at  the  point  of  death,  and  every  hope  of  this  world 
is  gone  :  when  every  motive  to  falsehood  is  silenced,  and 
the  mind  is  induced,  by  the  most  powerful  considerations, 
to  speak  the  truth.  A  situation  so  solemn,  and  so  awful,  is 
considered  by  the  law  as  creating  an  obligation  equal  to 
that  which  is  imposed  by  a  positive  oath  in  a  court  of  jus- 
tice." 3 

It  must,  nevertheless,  be  ever  borne  in  mind,  that  the  ac- 
cused has  not  the  power  of  -cross-examination  :  and  various 
obvious  considerations,  suggest  the  anxious  care  with  which 
such  declarations  should  be  weighed  by  a  jury. 

1  Orrett  v.  Corser,  21  Beav.  52;  Taylor,  s.  605. 

2  Taylor's  Bv.,  s.  630. 

3  B.  V.  Woodcock,  1  Leach,  C.  0.  502 ;  -B.  v.  Drumimnd,  id.  338.    See  Tay- 
lor's Bv.  s.  644 ;  Greenleaf,  s.  156. 
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Thus  much  for  the  excluding  principles  of  the  law  of 
evidence.     The  foregoing  epitome  of  them  must  suggest  to 
the  student,  not  only  the  good  sense  on  which  they  are 
founded,  but  the  necessity  of  carefully  studying  them,  in 
order  to  be  prepared  to  apply  them,  with  precision  and 
promptitude  in  the  ordinary,  and  generally  sudden,  exigen- 
cies of  public  business.     This  observation,  indeed,  is  equally 
applicable  to  the  whole  law  of  evidence :    and,  amongst 
others,  to  the  last  general  head  of  it  above  referred  to,  the 
principles  of  law  creating  artificial  modes  of  evidence,  or 
annexing  an  artificial  efiect  to  mere  natural  evidence. — It 
must  suflice  to  intimate  very  briefly,  and  generally,  the  na- 
ture of  the  law's  interference  to  create  evidence,  or  to  add 
to  its  efficacy  by  artificial  means.     This  is  seen,  in  the  first 
place,  in  the  provision,  by  the  law,  of  authentic  memorials 
of  judicial  proceedings,  and  of  many  other  matters  of  a 
public  nature,  by  means  of  its  own  officers,  especially  dele- 
gated to  the  trust.     Of  this  description  are  the  rolls  of  Par- 
liament, public  registers,  and  all  records  of  courts  of  justice. 
These  instruments  and  memorials  are  .presumed,  on  plain 
and  ordinary  principles,  to  be  true  :  and  are,  consequently, 
admissible  evidence  of  the  facts  alleged  in  them,  though  not 
sanctioned  by  the  ordinary  tests  of  truth :  which,  indeed, 
are  not  here  so  necessary  as  in  ordinary  cases,  since  these 
instruments  and  memorials  relate  for  the  most  part,  to  mat- 
ters of  public  concern  and  notoriety.^     How  extremely  rare 
is  the  case  of  detected  error,  or  fraud,  in  such  instruments  ! 
The  student  will  observe,  however,  that  though,  in  the  case 
of  ordinary  judicial  records,  they  are  always  evidence  of 
the  mere  fact  that  such  a  cause  was  litigated,  and  such  a 
judgment  given,  they  are  not  admissible  evidence  of  the 
facts  and  rights  decided  by  the  decree,  or  judgment,  where 
those  facts  or  rights  are  of  a  private  nature — except,  as 
against  one  who  was  a  party,  or  privy,  to  the  proceeding  : 
and,  in  even  that  case,  not  unless  he  who  ofiers  the  evidence 
was  also  a  party,  or  privy.     All  other  cases  are  fenced  out 

1 1  stark.  Bv.  72,  73. 
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by  the  great  maxim  already  cited  from  tlie  Roman  law, — 
f  res  inter  alios  acta,  alteri  nocere  non  debet. 

Tlie  law  is  seen,  again,  annexing  to  such  instruments  an 
artificial  weight  and  consequence,  on  grounds  of  public  pol- 
icy :  as  when  it  declares  a  record  to  be  evidence,  not  only 
admissible,  but  conclusive,  as  to  the  facts  adjudged.  Lim- 
its must  be  opposed  to  the  continuance  of  litigation  on  the 
same  subject-matter  :  wherefore,  the  law  will  not  permit  a 
matter,  once  solemnly  decided  by  a  court  of  competent 
jurisdiction,  to  be  again  brought  into  litigation  between  the 
same  parties,  or  their  representatives  :  on  the  ancient  and 
wise  maxim,  nemo  vexari  debet  bis  pro  eadem  causa  ;  reipub- 
licoB  interest,  ut  sit  finis  litium ;  res  judicata  pro  veritate 
accipitur}  The  law,  therefore,  declares  a  decree  or  judg- 
ment, between  the  same  parties,  upon  the  same  subject- 
matter,  usually  conclusive  as  to  private  rights  :  ^  and  thereby 
annexes  to  such  evidence,  an  artificial  conclusive  effect. 

Not  only  does  the  law  also  often  prescribe  the  manner 
and  formj  in  which  the  acts  and  intentions  of  parties  shall 
be  signified, — as  in  the  case  of  wills,  and  written  agree- 
ments,— but  it  frequently  annexes  an  artificial  and  arbitrary 
effect  to  the  evidence.  Thus  it  declares  that  a  specialty—a 
bond,  for  instance, — shall  carry  with  it  intrinsic  and  con- 
clusive evidence,  without  further  proof,  that  it  was  founded 
on  a  good  and  sufiicient  consideration ;  and  a  bill  of  ex- 
change or  promissory  note  imports  prima  facie  evidence  of 
such  consideration. 

The  law  of  estoppels  affords  another  signal  instance  of 
this  interference  :  when  it  estops,  or  excludes,  a  man  from 
averring  or  proving  that  which  is  contrary  to  his  admission 
by  deed : — or,  on  just  and  equitable  principles,  holds  him 
concluded  by  his  own  conduct  and  representation  of  a  fact, 
although  contrary  to  the  truth. 

Finally,  the  laws  action  in  this  direction,  is  conspicuously 
seen,  in  its  annexing,  to  particular  classes  of  evidence,  arti- 
ficial PRESUMPTIONS,  as  coutra-distinguished  to  the  natural 

1  Ante,  p.  575,  note  (3) ;  post,  Chapter  on  Roman  La'*. 

2  See  1  Stark.  Et.  253. 
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inferences  and  presumptions  which  a  jury  would  have  made, 
by  their  own  knowledge  and  experience.  Nor  are  these 
presumptions  rules  for  arriving  at  the  simple  truth  ;  but,  on 
the  contrary,  have  frequently  for  their  very  object  and  pur- 
pose, the  exclusion  of  the  truth,  on  grounds  of  special  legal 
policy  :^  as  when  the  law  raises  a  conclusive  presumption 
of  title,  under  a  claim  of  absolute  ownership,  from  the  pos- 
session of  land  for  the  length  of  time  mentioned  in  the 
Statutes  of  Limitations. 

This  last  topic  has  been  touched  though  thus  lightly,  to 
draw  the  student's  attention  specially  to  a  great  and  charac- 
teristic item  in  the  law  of  evidence :  one  worthy  of  deep 
consideration,  in  order  thoroughly  to  appreciate  its  scope 
and  object,  as  a  potent  instrument  used  for  the  furtherance 
of  justice  ;■-  and  also  to  introduce  him  to  the  kindred  topic, 
if,  indeed,  it  be  not  identical,  of  circumstantial  evidence 
— -a  matter  calling  almost  incessantly  for  the  exercise  of  a 
sound,  acute,  and  practised  judgment,  if  only  to  &void  a 
serious  and  even  terrible  miscarriage  of  justice. 

By  circumstantial,  or  presumptive,  proof,  is  meant,  that 
measure  on  degree  of  circumstantial  evidence,  which  is  suf- 
ficient to  produce  conviction  of  the  truth  of  the  fact  in 
question.  To  the  validity,  however,  of  such  proof,  it  is  es- 
sential, first,  that  a  basis  of  facts  be  established,  by  sufficient 
evidence :  and  then,  that,  by  the  aid  of  reason  and  expe- 
rience, the  proper  conclusion  should  be  deduced  from  those 
facts.  The  distinction  between  direct  and  circumstantial 
evidence  is  thus  plainly  illustrated  by  Professor  Greeuleaf  ^ 
Suppose  a  witness  swear  that  he  saio  A.  inflict  a  wound  on 
B.,  of  which  he  instantly  died  :  that  is  a  case  of  direct 
evidence  ;  and  giving  to  the  witness  that  credit  to  which  all 
men  are  presumptively  entitled,  the  crime  of  A.  is  satisfac- 
torily proved,  by  that  direct  evidence.  Suppose,  again,  a 
witness  swear  that  B.  was  shot  with  a  pistol ;  and  the  wad- 
ding is  found  to  be  part  of  a  letter  addressed  to  the  pris- 

1  1  stark.  Bv.  pp.  76,  77. 

2  See  tit.  "  Presumptions"  in  3  Stark.  Ev.  pp.  927  et  seq.;  especially  p.  928, 
note  (p). 

S  BYid.  ell.  m.  s.  13. 


286  Evidence. 

oner,  the  residue  of  which  is  found  in  his  pocket.  Here 
these  facts  are  directly  attested,  but  the  evidence  they  aflFord 
is  called  circumstantial :  and  from  these  facts,  if  unexplained 
by  the  prisoner,^  the  jury  may,  or  may  not,  deduce,  pre- 
sume, or  infer  his  guilt  of  the  crime  of  murder  :  accordingly 
as  they  are,  or  are  not,  satisfied  of  the  natural  connection 
between  similar  facts,  and  the  guilt  of  the  person  thus  con- 
nected with  them.  In  both  cases,  the  veracity  of  the 
witness  is  presumed,  in  the  absence  or  impeachment  of 
it ;  but  in  the  latter  case,  there  is  an  additional  presump- 
tion, or  inference,  founded  on  the  known  usual  connections 
between  the  facts  proved,  and  the  guilt  of  the  person  im- 
plicated. The  force  and  tendency  of  circumstantial  evi- 
dence to  produce  conviction,  and  belief,  depend  upon  a  con- 
sideration of  the  coincidence  of  circumstances  with  the  fact  to 
be  inferred, — that  is,  with  the  hypothesis  and  the  adequacy 
of  such  coincidences  to  exclude  every  other  hypothesis.^  The 
questioif  is,  not  whether  the  circumstances'^  proved  are  con- 
sistent with  the  prisoner's  guilt ;  but  the  momentous  one, 
whether  they  are  inconsistent  with  his  innocence.  It  is  on 
this  latter  hypothesis  alone,  that  the  jury  can  convict.*  The 
student  will  find  the  topic  under  consideration  treated  in  a 
masterly  manner,  and  a  scientific  spirit,  by  Mr.  Starkie.^ 

As  the  object  of  a  judicial  investigation  into  facts,  is  to 
ascertain  the  truth  of  the  allegations  put  in  issue  by  the 
parties,  in  their  pleadings;  so  no  evidence  is  admissible, 
which  does  not  tend  to  prove,  or  disprove,  the  issue  joined 
between  the  parties.  Hence  another  grand  rule,  that  the 
evidence  offered  must  be  strictly  relevant  to  that  issue. 

1  The  student  should  exercise  his  ingenuity  by  imagining  oases  in  -which 
the  damning  evidence  in  question,  viz.,  the  oon'.esponding  portion  of  wad- 
ding found,  in  the  prisoner's  pocket,  and  that  perhaps  within  a  very  short 
time  of  the  murder — may  be  accounted  for  consistently  with  his  innocence. 
The  student  will  thus  be  only  anticipating  what  he  may  be  called  upon  to  do, 
if  he  succeed  in  obtaining  practice  at  sessions  or  the  assizes,  almost  as  soon  as 
he  has  taken  his  seat  in  court. 

2  1  Stark.  560. 

s  By  '  circumstances'  are  meant,  only  those  facts  which  lead  to  the  infer- 
ence of  the  fact  in  question — ihefaotum  probandum. 
1  See  B.  V.  Sodge,  2  Lew.  C.  C.  227,  Tayloi-'s  Bv.,  s.  60. 
6  1  Stark.  558-578. 
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This  rule,  which  is,  or  ought  to  be,  most  rigorously  observed, 
not  ouly  precludes  the  proof  of  facts  not  distinctly  contro- 
verted by  the  pleadings,  but  limits  the  mode  of  proving 
even  the  issue  itself.^  Thus,  it  excludes  all  evidence  of  col- 
lateral facts  which  are  incapable  of  affording  any  reasonable 
presumption,  as  to  the  substantial  matter  in  dispute.  The 
reason  of  the  rule  is  on  the  surface.  Irrelevant  evidence  is 
exactly  as  idle  and  absurd,  as  irrelevant  arguments.  It 
tends  needlessly  to  consume  the  public  time  ;  divert  atten- 
tion from  the  true  and  only  question  ;  excite  prejudice,  and 
mislead  :  beyond  all  which,  the  adverse  party,  having  had 
no  notice  of  such  evidence,  is  not  prepared  to  rebut  it. 
This  is  eminently  the  case  with  res  inter  alios  actoe :  the  acts 
and  declarations,  either  of  strangers,  or  of  one  of  the  par- 
ties, in  his  dealings  with  strangers.^ 

As  the  admission  of  evidence  generally  is  the  rule,  and 
exclusion  of  it  the  exception,  so  it  is  with  witnesses.  Their 
competency  is  the  rule  ;  their  incompetency  the  exception  : 
and  that  incompetency  lies  now  within  a  very  narrow  com- 
pass, as  must  long  ago  have  been  observed  by  the  student. 
With  the  admission  of  the  very  parties  themselves  in  civil 
cases,  subject  to  few  and  specified  exceptions,  disappeared 
the  last  vestige  of  exclusion,  in  civil  cases.  While,  more- 
over, the  law  is  anxious  to  secure  the  sacred  sauction  of  an 
oath,  it  is  dispensed  with,  in  favour  of  alleged  conscientious 
objectors,  to  a  very  great  extent.  Such  questions  as  can 
now  be  raised,  as  to  the  competency  of  a  witness,  must  be 
determined  by  the  judge.  Once  declared  by  him  compe- 
tent, the  credibility  of  the  testimony  given  by  the  witness, 
is  determined  by  the  jury  alone ;  or  by  the  court,  or  a 
judge,  where  respectively  empowered  or  required  to  deter- 
mine questions  of  fact,  either  with,  or  without,  juries. 

Analogous  to  this  rule  is  another  :  that  whether  there  be 
any  evidence  proper  to  be  submitted  to  the  jury,  is  for  the 
judge  alone  to  determine :  but  if  there  be  a  scintilla  admis- 
sible, the  functions  of  the  juiy  are  called  into  action.  They 
alone  must  dfeterminethe  credibility  and  weight  of  the  testi- 

1  Taylor's  Ev.,  s.  298.  2  Taylor's  Bv.  s.  298. 
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mony .  The  duty  of  the  judge  at  a  trial,  is,  in  short,  threefold. 
First,  he  must  determine  the  question  as  to  the  admissibil- 
ity of  evidence  ;  secondly,  he  must  instruct  the  jury  in  the 
rules  of  law  by  which  that  evidence  is  to  be  weighed  ; 
lastly,  he  must  explain  and  enforce  the  general  principles 
of  law  applicable  to  the  point  at  issue.^ 

The  last  topic  to  be  brought  under  the  notice  of  the  stu- 
dent, but  far  more  summarily  than  its  great  importance 
admits  of,  is  the  examination  of  witnesses :  a  matter  touched, 
incidentally,  at  the  opening  of  this  chapter. 

These  living  instruments  of  evidence  require  to  be  han- 
dled, as  already  intimated,  with  infinitely  more  delicacy  and 
judgment  than  is  commonly  supposed,  in  order  to  make 
them 

"  Discourse  sweet  music," 

to  the  ear  of  anxious  counsel  and  client, 

First,  as  to  direct  examination — examination  in  chief,  as 
it  is  called  :  that  is,  simply  eliciting  the  evidence  of  one's 
own  witness,  called  to  support  one's  own  case.  To  make 
him  tell  his  own  tale  naturally,  clearly,  and  frankly,  so  as  to 
impress  the  court  and  jury  favourably,  requires  practised 
discretion;  especially  if  he  be  a  dull,  or  confused — a  reti- 
cent, or  a  voluhle  witness.  His  evidence  may  be  of  the 
greatest  possible  importance;  but  of  what  avail,  if  counsel 
be  unable  to  elicit  it?  To  enable  him  to  do  this,  he  must 
be  really  master  of  his  facts, — of  his  own  case,  in  all  its 
bearings:  and  also  should  consider  what  is  probably  the  case 
of  his  opponent.  He  should  examine,  independently,  from 
his  own  knowledge,  and  not  merely  mechanically,  put  into 
questions  the  evidence  written  down  in  his  brief,  by  the  at- 
torney. An  inferior  man,  or  a  novice,  may  be  commonl}'' 
recognised  at  once  from  one  circumstance — his  exhibiting 
slavish  dependence  on  his  written  '•  proofs  :  "  on  which  his 
eye  is  fixed,  while  his  attention  is  absorbed  by  the  efibrt  to 
turn  the  written  statement  into  questions;  exactly,  too,  in 
the  order  in  which  it  is  set  down !     The  late  experienced 

1  Taylor's  Ev.  s.  22. 
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aiid  sagacious  Mr.  Justice  Patteson  declared,  that  counsel 
ought  to  be  able  to  examine  his  witness,  with  as  little  refer- 
ence to  his  brief,  as  though,  instead  of  lying  before  him,  it 
had  been  left  behind  him  at  his  chambers,  or  lodghigs :  and 
the  author  heiard  the  same  observation  made  by  one  of  the 
greatest  masters  of  the  art  that  ever  went  the  Northern 
circuit. 

Counsel  ought  to  fix  his  mind's  eye. steadily  on  the  issues 
he  has  to  prove;  then,  to  treat  the  witness  as  one  probably 
knowing  far  more  of  all  the  facts  and  circumstances  of  the 
case,  than  appear  in  the  draft  of  proof.  Counsel  should 
start  fair,  by  a  few  easy  introductoiy  questions,  calculated  to 
familiarise  the  witness  with  his  position— one  often  new  and 
embarrassing— and  prevent  his  being  flurried,  discomposed, 
and  precipitate,  and  afterwards  deal  with  him  according  to 
his  apparent  temper  and  disposition;  soothing  and  assuring 
a  timid,  and  quietly  restraining,  an  eager  witness.  Nor  must 
counsel  be  himself  disturbed  oi*  irritated,  if  he  find  his  own 
witness  disappointing  him,  and  breaking  down.  At  such  a 
moment  it  is,  that  tact  and  self-possession  are  seen  to  great 
advantage  in  counsel :  who  must  learn  to  conceal,  or  disguise, 
the  disappointment  or  alarm  which  a  witness  "  breaking 
down"  must  occasion.  Counsel  should  recollect,  that  his 
face  is  being  watched  keenly  by  the  jury,  and  his  opponents; 
.and,  however  at  the  time  really  disconcerted,  rapidly  run 
bis  mind's  eye  over  the  evidence  of  other  witnesses,  who  may 
be  able  at  once  to  remedy  the  mischief  which,  in  the  case 
of  ah  inferior  artist,  would  perhaps  be  irreparable.  If  the 
witness  prove,  and  perhaps  unexpectedly,  adverse,  counsel 
should  quietly  avail  himself  of  the  powers  so  lately  con- 
ferred by  the  legislature.^ -" 

But  how  are  questions  to  be  put  to  one's  own  witness  ? 
The  answer  is,  fairly:  with  legal  fairness — so  as  to  elicit, 
without  suggesting,  the  desired  answer,  for  the  information 
of  the  court  and  jury.  This  rule  is  expressed,  in  technical 
language,  as  prohibiting  the  putting  "leading"  questions: 
i.  e.,  those  which  inevitably  lead  a  favourable  witness  to, 


1  See  the  Com.  L.  P.  Act  1854,  ss.  22,  23,  &c. 
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and  suggest,  th6  answer  which  the  party,  or  his  counsel, 
hoped  to  extract;  or  which,  embodying  a  material  fact,  ad- 
mit of  a  conclusive  answer  of  "yes"  or  "no."  The  young 
counsel  should  fix  deeply  in  his  mind  what  constitutes  a 
really  leading  question,  s6  as  to  eschew  it,  as  equally  imfair, 
and  unbusiness  like;  and  also  to  avoid  being  disconcerted 
by  his  opponent  suddenly,  and  perhaps  frequently,  starting 
up  to  object,  that  "  his  learned  friend  is  leading  his  witness." 
At  the  same  time,  however,  this  last  is  often  done  frivolously 
and  vexatiously,  and  without  the  objecting  counsel's  really 
understanding  what  is  a  leading  question.  "I  wish,"  said 
Lord  EUenborough,^  reported  by  that  eminent  master  of  the 
subject,  Mr.  Starkie  himself,  "  that  objections  to  questions,^ 
as  leading,  might  be  a  little  better  considered,  before  they 
are  made.  It  is  necessary,  to  a  certain  extent,  to  lead  the 
mind  of  the  witness  to  the  subject  of  inquiry.  If  questions 
be  asked  to  which  the  answer  '  yes '  or  '  no '  would  be  con- 
clusive, they  would  certainly  be  objectionable;  but,  in  gen- 
eral, no  objections  are  more  frivolous  than  those  which  are 
made  to  questions  as  frivolous."  Let  not  this  important 
observation,  however,  discourage  the  young  counsel  from 
objecting  when  there  is  real  ground  for  doing  so  ;  but  to 
do  this,  he  must  listen,  arrectis  auribus,  to  his  opponent,  espe- 
cially if  he  appear  somewhat  unscrupulously  astute,  and, — 
which,  it  is  to  be  hoped,  can  hardly  be  supposed, — ■inclined 
to  take  advantage  of  an  inexperienced  and  timid  opponent, 
or,  if  such  a  thing  be  imaginable,  there  be  a  not  sufficiently 
watchful  judge. 

Whatever  be  the  character  or  temper  of  a  witness,  he  is 
likely  to  be  not  a  little  influenced  by  a  composed  and  self- 
reliant  aspect  and  manner  in  his  examining  counsel,  or  by 
one  showing  him  to  be  flustered,  fidgety,  and  confused.  It 
is  a  real  triumph  to  a  young  counsel,  to  sit  down  calmly, 
after  having  satisfactorily  completed  an  examination  in  chief, 

1  NiehollsY.  Dowling  ^Kemp,  1  Stark.  W.  C.  81. 

2  That  is,  whore  the  question  is  propounded,  involves  an  answer  immedi- 
ately concluding  the  merits  of  the  case,  and  indicating  to  the  witness  an  an- 
swer which  will  best  accord  with  the  interests  of  the  party.  See  2  Pothier, 
hy  Evans,  265 ;  1  Stark.  Ev.  169,  note  (a). 
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of  an  important  witness;  having  got  on  the  judge's  notes, 
and  in  the  minds  of  the  jury,  a  body  of  evidence  which  may 
defy  assault,  and  so  much  more  full  than  had  been  antici- 
pated, as  equally  to  delight  his  client,  and  alarm  his  oppo- 
nent. Mr.  Best  is  perfectly  correct  in  one  of  his  many 
excellent  observations  on  the  subject  of  evidence. ^  "Though 
mediocrity  is  more  easily  attainable  in  direct  examination, 
it  may  be  a  question  whether  the  highest  degree  of  excel- 
lence is  not  more  rare  in  this,  than  in  cross-examination.  It 
requires  mental  power  of  no  inferior  order,  so  to  interrogate 
each  witness, — whether  learned  or  unlearned,  intelligent  or 
dull, — matter-of-fact,  or  imaginative,  simple-minded,  or  de- 
signing,— as  to  bring  his  story  before  the  tribunal  in  the 
most  natural,  comprehensible,  and  effective  form."  A  stu- 
dent bent  on  attaining  eminence,  should  early  take  oppor- 
tunities of  watching  experienced  counsel,  and  also  of  prac- 
tising with  a  friend  or  two  in  private :  there  being  three 
only  present — one  to  play  the  part  of  witness,  and  the  other 
two,  of  opposing  counsel — examining,  and  cross-examining. 
A  little  persevering  practice  of  this  kind  would  certainly 
take  off  the  dangerous  edge  of  novelty,  when  the  youthful 
advocate  has  entered  on  the  field  of  real  action. 

The  subject  of  "  ceoss-examination,"  may  be  introduced, 
for  a  short  space  only,  to  the  student,  by  an  incident  which 
happened  in  court,  while  the  author  was  present.  A  prison- 
er's counsel,  since  dead,  sat  down,  after  a  lengthened,  angry, 
and  ineffectual  cross-examination  of  a  witness  for  the  prose- 
cution. "  Witness,"  said  the  late  Baron  Alderson,  sarcasti- 
cally, "do  you  happen  to  know  what  'cross-examination' 
means?"  "No,  my  lord,"  he  replied,  with  simplicity. 
"  Then  I  will  tell  you  what  it  means,  sometimes :  putting 
over  again  all  the  questions  in  examination  in  chief,  but  in 
a  very  cross  manner  I"  The  witness  shook  his  head,  smiled 
quaintly,  and  withdrew :  counsel  for  the  prosecution  not 
deeming  it  necessary  to  ask  a  single  question  in  re-exami- 
nation. 

What  cross-examination  really  is,  may  have  been  gathered 

1  Priito.  of  the  Law  of  Evidence,  p.  747  (2iid  edit). 
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from  what  has  gone  before.  It  is  the  principal  and  most 
efficacious  test  of  truth  :  and  no  one  has  the  slightest  real 
appreciation  of  it,  who  does  not  rise  to  cross-examine, — to 
search  the  conscience  of  an  adverse  witness,  whether  deemed 
honest  or  dishonest, — with  this  object  always  in  view.  This 
will  secure  and  develop  that  caution,  circumspection,  vigi- 
lance, and  acuteness,  which  alone  will  suffice  to  give  true 
effect  to  cross-examination.  (It  is  by  no  means  necessary, 
or  proper,  for  counsel  to  rise  to  cross-examine,  with  the  be- 
lief that  the  witness  has  been  lying,  in  whole,  or  in  part. 
Very  far  from  him,  be  such  a  derogatory  and  insulting 
assumption  :  and  yet  with  counsel  of  a  low  and  vulgar  nature, 
this  is  too  often  the  case.  He  proceeds  at  once  to  exhibit 
himself  in  his  true  colours,  before  a  scornful  bar,  and  an  in- 
dignant public  :  to  forfeit,  if  indeed  he  ever  possessed,  any 
the  slightest,  pretensions  to  the  character  of  a  gentleman. 
He  therefore  at  once  begins  to  browbeat,  to  bully, — to  try  to 
confuse,  mislead,  and  irritate  a  witness  who  may  have  really 
given  his,  or  her,  evidence  in  chief,  with  the  most  commend- 
able simplicity,  straightforwardness,  and  truthfulness.  Such 
vile  conduct,  however,  always  recoils  on  its  exhibitant ; 
exposing  hfm  to  indignation  and  disgust,  and  attracting  to 
the  insulted  and  outraged  witness,  the  sympathies  of  eveiy- 
body  present.) 

This  was  not  the  style  or  spirit  in  which  a  Scarlett  and  a 
FoUett,  exercised  their  truly  formidable  powers.  Court- 
eous and  gentlemanlike  in  demeanor,  those  qualities  alone 
sufficed  to  place  a  witness  almost  at  their  mercy, — at  all 
events,  off  his  guard,  while  his  conscience  was  being  ran- 
sacked by  their  subtle  and  searching  questions ;  the  scope 
and  drift  of  which  was  often,  with  consummate  dexterity, 
hid  from  them,  and  often  even  from  the  opposing  counsel, 
and  from  most  of  the  auditory,  till  the  results  were  brought 
together,  with  crushing  effect,  in  the  speech  which  followed. 
Then  was  exhibited,  perhaps  to  even  the  witness  himself, 
the  really  unreliable-  character  of  his  evidence  :  his  deficient 
means  of  knowledge ;  his  forgetfulnoss ;  his  inconsistency, 
and  the  improbability  of  his  testimony  ;  and  perhaps,  even, 
his  unconscientiousness,  cogently  demonstrated  out  of  his 
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own  mouth  !  Such,  however,  was  not  the  whole  scope  of 
the  masterly  cross-examination.  How  many  questions  were 
wisely  left  unasked  /'  How  little  opportunity  afforded  for 
an  effective  re-examiuatioh !  How  skilfully  the  results  of 
careful  cross-examination  were  quickly  combined  with  the 
testimony,  to  be  called  in  opposition  1  It  was  the  triumph 
of  practised,  powerful,  and  astute  intellects,  often  over  the 
most  artful  wickedness.  Here,  indeed,  is  seen  nearly  the 
highest  manifestation  of  forensic  intellect  and  skill :  the  keen 
perception  :  the  rapid  combination  and  contrast :  the  power- 
ful and  tenacious  memory  :  the  signal  prudence  and  sagacity, 
and  thorough  knowledge  of  the  world,  and  character  : — and 
all  exhibited  by  a  gentleman,  never  losing  sight  of  what  was 
due  to  himself,  to  the  court,  to  a  great  and  noble  profession, 
to  the  jJublic,  and  to  the  cause  of  justice. 

The  weapons  of  cross-examination  are  almost  entirely  sug- 
gested by  this  sketch  of  it ;  and  little  need  be  added  on  the 
subject,  except  to  correct  errors  into  which  youthful  or  in- 
experienced counM  may  be  reasonably  supposed  likely  to 
fall. 

If  the  scope  and  object  of  cross-examination  be  that  which 
is  here  presented,  obviously  a  great  latitude  must  be  allowed 
in  the  exercise  of  it. 

The  leading  questions  inadmissible  on  examination  in 
chief,  are  here  admissible  to  almost  an  indefinite  extent : 
but  they  are  objectionable,  and  practically  useless,  where 
the  witness,  nominally  hostile,  nevertheless  betrays  an  anxi- 
ety to  serve  the  cause  of  the  opposite  party.  "  You  may 
lead  a  witness,"  said  Mr.  Justice  BuUer,  in  a  great  state 
trial"  "  on  cross-examination,  to  bring  him  directly  to  the 
point,  as  to  the  answer  ;  but  must  not  go  the  length,  as  was 
attempted  yesterday,  of  putting  into  his  mouth  the  very 
words  which  he  is  to  echo,  back  again." 

Though,  again,   leading  questions  may  be  thus  put  on 


_i_ 


1  If  by  an  unfortunate  or  unskilful  question  on  cross-examination,  a  fact 
be  elicited  which  would  have  been  inadmissible  on  an  examination  in  the 
chief,  it  then  becomes  evidence  against  the  cross-examining  party !  1  Stark. 
Bv.  199,  citing  Wright  y.  Uttler,  Burr.  1248-1255;  1  W.  Black.  34G  (S.   C.) 

2  Sardy's  case,  24  Hawk.  S.  Tr.  755. 
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cross-examination,  they  must  not  assume  facts  to  have  been 
proved,  which  have  not  been  proved  ;  or  that  particular  an- 
swers have  been  given,  contrary  to  the  fact.^ 

Another  highly  important  limitation  may  be  mentioned. 
A  witness  cannot  be  cross-examined  as  to  any  fact, — which, 
if  admitted,  would  be  collateral,  and  wholly  irrelevant  to 
the  issue, — for  the  purpose  of  contradicting  him  by  other 
evidence,  in  case  he  should  deny  the  fact,  and  in  this  man- 
ner discrediting  his  testimony.'^  Such  a  course  would  often 
produce  great  confusion  and  embarrassment ;  and  cause  the 
simplest  issue  on  the  record,  to  break  oflF  into  a  variety  of 
collateral  issues  perfectly  immaterial.'* 

"With  the  view  of  impeaching  the  character  of  a  witness, 
he  may  always  be  asked,  on  cross-examination,  though  not 
always  compelled  to  answer,  questions  with  regard  to  alleged 
crimes,  or  other  improper  conduct  on  his  part.  A  witness 
before  Lord  Ellenborough*  was  asked,  "Have  you  not  been 
confined  for  theft,  in  gaol  ?  "  and  on  his  appealing  to  the 
court.  Lord  EUenborough  sternly  said,  "  If  you  do  not  an- 
swer, I  will  send  you  there  !  " 

This  subject,  however,  must  now  be  quitted  ;  after  calling 
the  student's  attention  for  a  moment  to  four  highly  import- 
ant sections  of  the  Common  Law  Procedure  Act,  1854,' 
greatly  aiding .  the  exercise  of  cross-examination  :  and  it 
must  be  observed  that  this  Act  expressly  extend^  the  power 
it  confers  '•  to  every  court  of  civil  judicature  in  England 
and  Ireland." "  These  sections,  which  should  be  very  care- 
fully studied  by  the  young  counsel,  relate  to,  how  far  a  party 
may  discredit  his  own  witness ;  giving  proof  of  contradic- 
tory statements  of  an  adverse  witness  ;  cross-examination  as 
to  previous  statements  by  him  in  writing  ;  and  proof  of  a 
previous  conviction  of  felony,  or  misdemeanour,  if  he  deny, 
or  refuse  to  answer,  the  question  whether  such  be  the  fact. 

The  EE-EXAMiNATiON  of  a  witness,  though  it  need  not 
occupy  us  long,  is  a  matter  often  of  great  difficulty,  and 

1 1  Stark.  Ev.  188.  a  Spencely  v.  De  Willott,  7  East.  108. 

3  1  Phil.  Ef.  272,  273. 

i  Frost  V,  HoUoway,  cited  1  Stark.  Bv.  197,  note  (m). 

5  Ss.  22,  23,  24,  25.  «  S.  103. 
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challenging  the  exercise  of  very  sound  discretion.  By  an 
incompetent  counsel,  re-examination  is  understood  to  mean, 
merely  re-asking  the  questions  which  had  been  answered  on 
examination  in  chief :  and  this  is  often  done  to  an  extent 
trulj'  tiresome  to  both  judge  and  jury,  and  by  no  means 
calculated  to  elevate  the  professional  character  of  the  coun- 
sel. The  proper  office  of  re-examination,  is  cautiously  to 
draw  forth  an  explanation  of  the  meaning  of  expressions, 
if  doubtful,  used  by  the  witness  on  cross-examination,  and" 
also  the  motive  or  provocation  which  induced  him  to  use 
them :  ^  to  clear  up  evident  misconceptions  and  errors  com- 
mitted by  him  while  under  examination  :  to  explain  new 
facts  which  have  come  out  on  cross-examination.^ 

Lastly,  may  be  noted  a  great  distinction  between  the  ex- 
tent to  which  cross-examination,  and  re-examination,  is 
allowed.  Both  in  Chancery  and  common  law  courts,  the 
cross-examination  is  not  limited  to  the  matters  which  came 
out  on  the  examination  in  chief,  but  extends  to  the  whole 
case.^  As,  however,  the  object  of  re-examination  is  simply 
■to  explain  statements  made  on  cross-examination,  the  re- 
examination must  be,  of  course,  confined  to  these.* 

Thus  have  been  laid  before  the  student  some  of  the  more 
prominent  doctrines  of  the  law  of  evidence,  to  enable  him  to 
apprehend  its  true  scope  and  objects,  and  the  rights  and  duties 
of  counsel,  their  due  extent  and  just  limitations.  These 
doctrines  are  embodied  in  rules  which  are  the  result  of  a 
prodigious  extent  of  experience,  sagacity,  and  learning,  dur- 
ing a  long  series  of  ages.  The  highest  judicial  intellect 
stands  in  need  of  their  assistance,  and  thankfully  recognises 
their  obligation ;  and  if  the  student  be  ever  disposed  to 
question  the  propriety  of  the  reasons  on  which  they  are 
founded,  let  him  distrust  his  own  knowledge,  and  inquire  in 
quarters  where  he  may  be  properly  informed. 

In  Mr.  Taylor's  treatise,  at  once  systematic  and  practical, 
on  the  Law  of  Evidence,  founded  on  the  excellent  one  of 
Professor  Greenleaf,  and  in  that  of  Mr.  Best,  already  referred 


1  Taylor's  Ev.  s.  1328.  2  1  Stark.  Ev.  208. 

3  Taylor's  Ev.  s.  1289.  4  1  Stai'k.  Ev.  208. 
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to,  will  be  found  most  valuable  Information  on  this  subject. 
The  last  edition  of  the  former  treatise,  appeared  in  the  year 
1858  ;  that  of  Mr.  Best,  in  1855.  The  admirable  treatises 
of  Phillips  and  Starkie  are  now  out  of  date,  except  so  far  as 
relates  to  general  principles  and  doctrines.  The  practical 
treatises  on  Evidence  in  Civil  and.  Criminal  Courts,  by  the 
late  Mr.  Eoscoe,  have  long  continued,  ably  edited,  to  main- 
tain their  position  as  standard  works  :  to  which  may  be 
added  Mr.  Archbold's  combined  treatise  on  Criminal  Plead- 
ing and  Evidence. 
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CHAPTER  X. 

Commencement  and  Peosecution  of  the  Peaotical 
Study  of  the  Law. 

"  Of  those  who  are  so  civil,"  says  Eoger  North,  in  a 
passage  quoted  in  an  early  part  of  this  work,  "as  to  assist 
a  novice  with  their  advice  what  method  to  take,  few  agree 
in  the  same  :  some  saying  one  way,  and  some  another  ;  and 
amongst  them,  rarely  any  one  that  is  tolerably  just.  Nor 
is  "it  so  easy  a  matter  to  do  it,  that  every  one  should  pre- 
tend to  advise  :  for  most  entea.'  the  profession  by  chance,  and 
all  his  life  after,  is  ^partial  to  his  own  way,  though  none  of 
the  best :  and  I  scarce  think  it  is  harder  to  resolve  very 
difficult  cases  in  law,  than  it  is  to  direct  a  young  gentleman 
what  course  he  should  take,  to  enable  himself  to  do  so." 
This  was  said  nearly  two  hundred  years  ago  ;  and  remains 
true  at  the  present  day  1  ' '  The  neglect,  or  omission,  of  a 
systematic  preparation  is,"  observed  the  late  accomplished 
Mr.  Starkie,  "previous  to  the  commencement  of  the  advo- 
cate's career,  a  very  remarkable,  and  a  very  characteristic 
circumstance,  connected  with  the  history  of  jurisprudence 
in  this  country." 

It  is  possible,  that  one  of  the  chief  causes  of  such  a 
state  of  things,  is  to  be  looked  for  in  that  application  to  the 
legal  profession,  of  the  principle  of  the  division  of  labour, 
which  has  bad  the  effect  of  dividing  our  profession,  into  the 
several  departments  which  have  just  passed  under  our  review. 
Were  it  otherwise, — were  there  only  one  general  court, 
regulated  by  the  same  rules  of  practice,  governed  by  the 
same  principles,  and  attended  by  the  same  practitioners,  then 
it  might  perhaps  be  reasonable  to  expect  that  some  uniform 
course  of  legal  education,  should  be  prescribed  by  the  com- 
petent public  authorities,  and  be,  possibly,  of  a  collegiate 
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character.  While,  however,  one  meditating  an  entrance  into 
our  profession,  sees  its  various  departments  mapped  out  be- 
fore him,  and  is,  if  a  thoughtful  and  prudent  person, 
seldom  disposed,  or  indeed  qualified,  to  select  at  once  the 
particular  one  to  which  he  is  to  devote  his  future  life — to 
determine  whether  he  will  practise  in  the  chancery,  or  com- 
mon law  courts,  or  in  conveyancing,  apply  himself  exclusive- 
ly to  criminal  law,  or  betake  himself  to  any  of  the  other 
existing  fields  of  forensic  employment, — it  certainly  would 
appear  unreasonable,  to  prescribe,  beyond  a  certain  limit,  one 
uniform  course  of  legal  education,  to  all  classes  of  students. 
It  is  true,  that  the  great  leading  principles  of  jurisprudence, 
on  which  is  based  our  own  municipal  system,  as  well  as  those 
of  all  other  civilised  countries,  are  well  settled,  and  capable  of 
being  scientifically  and  satisfactorily  communicated  to  stu- 
dents, as  the  gi'oundwoi-k  of  all  future  acquisitions.  But  itis 
also  undoubtedly  and  painfully.true,  that  the  scientific  study 
of  law  is  rarely,  at  present,  cultivated  with  that  earnestness  of 
purpose,  that  deep  devotion,  that  deliberation  and  persever- 
ance, on  which  alone  can  be  founded  valid  pretensions  to  the 
title  of  a  great  lawyer.  The  tendency  of  the  day  is  to  make  in 
the  significant  and  sarcastic  expression  of  Sir  Edward  Coke, 
"  lawyers  in  haste."  Sons' and  fathers  are  too  often  equally 
impatient,  for  the  commencement  of  the  supposed  money- 
making  process  :  and  at  the  very  earliest  moment  that  the 
regulations  of  the  Inns  of  Court  will  admit  of,  the  hopeful 
youth  is  seen  at  "Westminster,  flushed  with  eagerness  and 
expectation,  in  his  newly-donned  professional' costume,  eager 
to  obtain  business,  for  the  discharge  of  which  he  is  in  truth 
utterly  unqualified,  but  into  which  he  may  nevertheless  be 
thrust,  and  be  for  awhile  sustained,  by  the  determined 
efibrts  of  the  '=  connection"  j)y  which  he  is  backed.  His 
incapacity,  however,  will,  he  is  assured,  soon  demonstrate 
itself,  and  precipitate  exposure,  and  consequent  professional 
failure,  in  spite  of  all  that  can  then  be  done  to  prevent  it. 
Incomparably  better  ofi"  is  he,  who.  has  not  yet,  and  for  even 
a  long  period,  been  tried  at  all,  than  he  who  has  been  tried, 
and  found  wanting  :  a  truth  which  ought  to  sink  deep  into 
the  mind  of  the  most  eager  and  ambitious  student,  and  into 
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those  of  his  parents,  friends,  and  supporters.^  The  same 
cause  operates  also,  too  frequently,  in  producing  a  hasty 
and  imprudent  selection  of  one  of  the  various  departments 
of  our  profession, — imprudent,  with  reference  to  either  the 
physical  and  mental  qualifications,  or  the  position  in  life, 
connections,  and  prospects,  of  the  student.  Alas,  how  many 
painful  illustrations  of  the  truth  ot  these  remarks,  are 
afforded  by  a  survey  of  the  perpetually  augmenting  num- 
bers of  the  English  bar !  How  many  come  to  it  as  if,  in 
truth,  the  busiuess  of  the  bar  were  mere  play,  and  required 
little  or  no  previous  training :  who  imagine,  moreover,  that 
ihey  may  rely  on  every  promise  of  support  made,  or  pre- 
cipitately supposed  to  have  been  made,  by  professional 
friends  and  acquaintances  :  expecting  to  be  thrust,  instanter, 
into  the  full  course  of  professional  employment,  under  the 
absurd  idea  that  even  were  such  to  be  the  case,  they  would 
be  QUALIFIED  to  cncouuter  "the  occasion  sudden,  the  prac- 
tice dangerous,"  ominously  spoken  of  by  Sir  Edward  Coke.^ 
How  many  hundreds  are,  at  this  moment,  secretly  cursing 
the  hour  of  their  entering  a  greatly  overstocked  profession ; 
are  bitterly  acknowledging  the  folly  of  having  ever  com- 
mitted themselves  to  its  intense  rivalry  and  fierce  competi- 
tion,— destitute,  too,  of  all  real  training  and  qualification, 
having  foolishly  let  the  period  for  obtaining  it,  go  by  I 
Thus"  comes  it  to  pass,  that  the  student's  great  and  imme- 
diate aim  and  object,  from  the  moment  of  his  entering  an 
inn  of  court,  too  often  is  to  acquire,  as  expeditiously  and 
economically  as  possible,  such   a  smattering  of  practical 


1  The  late  experienced  and  eminent  Mr.  Chitty  thus  handled  the  same 
topic,  few  being  qualified  to  speak  on  the  subject  with'  such  authority : — "  It 
has  become  the  practice,  almost  without  any  previous  study,  to  continue  a  pupil 
in  a  pleader's  or  conveyancer's  chambers,  for  a  very  short  time,  as  if  merely 
to  obtain  the  reputation  of  having  been  there ;  when  at  least  two,  if  not  three, 
years'  close  attention  to  the  practice  in  the  preceptor's  chamber,  is  essential. 
It  is  really  scarcely  honourable,  to  endanger  the  interests  of  clients,  by  as- 
suming to  practise,  upon  such  very  slender  information  as  has  of  late  been 
deemed  necessary.  If  this  practice  be  attributable  to  the  amiable  desire  of 
sons  to  relieve  their  parents  from  expense,  the  latter  should  take  care  to  pre- 
vent the  mischievous  influence  of  any  such  sentiments." — Gen.  Prac,  vol.  ii. 
p.  41,  note  (fc) . 

z  Preface  to  his  "  Book  of  Entries,"  ante,  pp.  7,  8. 
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information,  us  may  enable  him  to  "c?o"  the  business, 
which  he  possibly  may,  for  a  short  time,  through  family  or 
other  influence,  find  ready  to  be  "done"  by  him.  He  has 
not  acquired  business  habits;  has  undergone  little  or  no 
mental  discipline  ;  possesses,  in  reality,  no  solid  professional 
knowledge :  and  yet  holds  himself  out  as  capable  of  prac- 
tising,in  a  court  of  chancery,  or  common  law — in  Banc,  or 
at  Nisi  Prius — in  all  the  other  courts — and  answering  any 
cases,  and  drawing  any  pleadings,  and  conveyances,  which 
may  be  brought  to  him  1  O,  preposterous  folly  1 — Recur- 
ring, however,  to  the  discrepant  opinions  entertained,  as  to 
the  proper  mode  of  commencing  and  prosecuting  the  practi' 
cal  study  of  the  law,  the  student  may  be  regarded  as,  really, 
from  whatever  cause,  left,  in  this  matter,  to  the  precarious 
and  conflicting  suggestions  of  individuals. 

How,  then,  shall  he  begin  ? — Solitary  reading  is  recom- 
mended by  some ;  but  for  how  long  a  period,  or  of  what 
books,  and  in  what  order,  no  two  advisers  are  agreed.  Pre- 
liminary attendance,  for  a  short  period,  in  an  attorney  and 
solicitor's  office,  is  urged  by  others.  Some  are  for  the 
student's  commencing  in  the  chambers  of  a  conveyancer ; 
others  in  those  of  a  pleader.  Attend  lectures,  say  some. 
Acquire  a  store  of  general  principles  to  begin  with,  say 
others  ;  while  not  a  few  may  be  found,  who  recommend  a 
plunge  at  once  into  actual  business,  and  so  obtaining  gradu- 
ally, from  practice,  a  knowledge  of  principles  !  But  what 
shall  be  said  here  ?  That  which  is,  at  all  events,  the  product 
of  much  experience  and  observation  of  those  who  have  suc- 
ceeded, or  failed  1 — and  frequent  communication  with  those , 
pre-eminently  qualified  to  ofl'er  an  opinion  on  so  important 
a  subject. 

Shall  the  student  commence  with  a  course  of  solitary 
reading  ?  Let  him  quietly  consider  the  matter.  How  few 
of  those  coming,  of  late  years,  to  the  bar,  are  capable  of 
prosecuting  eff'ectually,  vigorously,  and  systematically,  a 
course  of  solitary  law-reading  1  And  even  were  it  otherwise, 
few  are  the  books  which, — especially  owing  to  the  fluctua- 
tions the  law  has  recently  undergone,  and  is  still  undei- 
going, — can  be  safely  relied  upon  for  that  purpose  ;  and 
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many  erroneous  impressions  may  be  produced  in  the  mind, 
such  as  it  will  require  infinite  pains  afterwards  to  efface. 
Take  an  actual  case  in  point.  One  of  the  author's  ablest 
friends,  who  has  now  quitted  the  profession,  and  was  skilled 
in  the  criminal  law,  in  a  communication  relative  to  that 
subject  now  lying  before  the  author,  thus  speaks  of  "Nolan's 
Treatise  on  the  Poor  Laws,"  which  he  had  made  the  subject, 
in  his  early  professional  days,  of  intense  study : — "  I  have 
been  greatly  misled  by  it,  and  never  able  thoroughly  to 
eradicate  the  now  erroneous  principles  of  the  law  of  Eating, 
so  diligently,  and  I  may  say  painfully,  acquired  in  my  early 
days."  Another  friend  of  the  author's,  then  rising  rapidly 
and  deservedly  into  eminence, ^  on  hearing  the  preceding 
paragraph  read,  observed  with  a  smile,  that  he  also  had  been 
an  illustration  of  some  of  the  evils  of  a  course  of  private 
reading,  before  he  entered  the  chambers  of  a  pleader.^  He 
said,  that  on  quitting  college,  (where  he  had  greatly  distin- 
guished himself,)  he  set  himself  down  to  a  year's  solitary 
and  "hard"  reading — devoting  special  attention  to  the 
second  volume  of  Blackstone's  Commentaries,  and  the  cor- 
responding portions  of  Coke  upon  Littleton.  Conceiving 
it  to  be  of  the  utmost  importance  to  become  accurately 
acquainted  with  the  old  tenures,  he  almost  committed  to 
memory,  and  marvellous  was  his  memory,  all  those  portions 
of  the  work  in  question,  which  related  to  that  subject ;  per- 
petually exercising  himself  in  the  law  of  knight  service, 
homage,  fealty,  escuage,  wardship,  escheat,  lineal  and  col- 
lateral warranty,  and '  so  forth:  "and  you  may  conceive," 
said  he,  "  my  mortification,  on  discovering  how  completely 
my  labour  had  been  lost !  though  I  certainly  acquired,  at 
the  same  time,  some  viiluable  knowledge  of  parts  of  real 
property  law,  now  too  generally  neglected."  Another  friend 
had  thus  "  read  up  "  with  great  care,  a  particular  head  of 
commercial  law,  and  completely  mastered  all  the  fine-drawn 
distinctions  to  be  found  in  the  cases  cited  in  the  book  which 
he  had  been  studying.     Almost  the  first  thingthat  befel  him 

1  The  late  Mr.  John  William  Smith. 

2  The  late  Mr.  BMck,  to  whom  Mr.  Smith  dedicated  an  edition  of  one  of  hia 
works. 
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on  entering  chambers,  was  his  confidential  intimation  to  a 
fellow-pupil,  of  the  feat  which  he  had  performed.  "Ah, 
my  friend,"  he  replied,  "  have  you  never  heard  of  such  and 
such  a  statute  ? .  Thank  Heaven,  it's  given  the  coup-de-grace 
to  all  that  I " 

It  is  true,  that  by  preliminary  solitary  reading,  some  notion 
majj^  be  acquired  of  the  general  scope  of  our  legal  system  ; 
but  beyond  that,  such  reading  will,  in  the  great  majority 
of  cases,  do  but  little  for  the  student.  "  There  is  a  monotony 
attending  retired  study,"  says  an  acute  writer,^  "  by  which 
the  attention  is  apt  to  be  fatigued,  and  the  spirits  exhausted; 
while,  on  the  contrary,  the  eflFect  of  oral  communication,  is 
to  keep  the  mind  on  the  alert,  and  to  render  the  understand- 
ing more  active.  Besides  ;  if  any  doubt  or  difficulty  present 
itself,  it  may  be  instantly  cleared  up  ;  any  mistake  corrected; 
every  difficulty  removed."  A  man  of  disciplined  and  power- 
ful intellect,  may  undoubtedly  derive  great  advantage,  from 
any  course  of  reading,  which  he  may  think  fit  to  adopt ;  but 
how  many  are  unequal  to  such  an  effort ;  how  few  can  make 
the  attempt,  and  persevere  in  it  for  any  considerable  period, 
without  the  serious  risk  of  falling  at  length — through  diffi- 
culty after  difficulty  only  half  mastered,  or. entirely  passed 
over — into  a  superficial,  arratic,  slovenly  and  confused  habit 
of  mind,  which  may  prove  incurable!  "The  ordering  of 
exercises,"  says  Lord  Bacon,  "is  a  matter, of  great  conse- 
quence, to  help,  or  to  hurt: — for,  as  is  well  observed  by  Cicero, 
men,  in  exercising  their  faculties,  if  they  be  not  well  advised, 
do  exercise  theie  faults,  and  get  ill  habits,  as  well  as 
good  :  so  that  there  is  a  great  judgment  to  be  had  in  the 
continuance  and  intermission  of  exercises."^  Nor  is  this  con- 
sideration the  only  one,  to  be  borne  in  mind  upon  this  sub- 
ject. The  period  of  life  at  which  study  for  the  bar  is  usually 
commenced,  is  one  at  which  every  month  is  precious,  espe- 
cially having  regard  to  the  unfortunately  brief  interval  which 
now-a-days  elapses  between  commencing  the  study,  and  the 
practice,  of  th«  law.     Such  is  universally  the  case  ;  and  the 


1  Eitso's  "Introduction  to  the  Science  of  the  Law,''  p.  146  (a.  d,  1815.) 

2  Advancement  of  Learning,  voL  ii.  p.  217. 
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student  must  needs  not  be  behind  all  his  competitors,  by- 
expending  any  portion  of  his  time,  upon  an  inferior  method 
of  acquiring  legal  learning.  If,  from  special  circumstances, 
he  be  enabled  conveniently  to  devote  a  few  months  to  pre- 
liminary reading,  before  commencing  pupilage  in  chambers, 
he  should  endeavour  to  acquire  correct  general  notions  of 
the  feudal  system,  and  the  civil  law  ;  for  which  purpose  he 
cannot  do  better  than  study  the  masterly  exposition  of  the 
former  by  Mr.  Butler,  in  his  Note  to  Coke  upon  Littleton, 
or  Sir  Martin  Wright's  brief  treatise  on  tenures,  and  Gib- 
bon's famous  chapter  on  the  civil  law.  Mr.  Joshua  Wil- 
liams' "  Principles  of  the  law  of  real  property"  will  be  found 
of  great  service.  It  will  be  recollected  that  the  late  Mr. 
Preston  strenuously  insisted  on  the  study  of  the  law  of  pro- 
perty preceding  that  of  pleading  and  the  practice  of  the 
courts.  These,  and  other  works  of  an  elementary  character, 
to  which  reference  has  been  already  made,  may  be  advan- 
tageously perused  by  the  studeat,  according  to  opportunity 
and  inclination  ;  and  will  serve  to  take  off  the  edge  of  strange- 
ness* and  novelty  from  the  proceedings  he  will  have  to  en- 
counter,, on  entering  his  tutor's  chambers.  Thus  much  for 
solitary  reading. 

Another  clas  of  advisers  insist  on  attendance  upon  lec- 
tures, as  affording  the  best  introduction  to  the  practical 
study  of  the  law.  A  late  acute  and  able  author,^  and  him- 
self once  a  law  lecturer,  spoke  thus  shrewedly  of  the  difficul- 
ties besetting  this  mode  of  teaching  and  learning  law  : — 

"  The  person  undertaking  to  lecture  law  students,  stands 
under  circumstances  which  lecturers  on  other  subjects  Iiave 
rarely  to  encounter.  Each  student  is  interested,  almost 
exclusively,  in  that  circumscribed  range  of  legal  knowledge, 
for  which  he  is  likely  to  have  occasion,  when  he  practises 
for  himself.  And  thence  it  happens,  that  what  will  keep  the 
eyes  of  one  student  broadest  awake,  will  set  the  eyes  of 
another  student  fast  asleep.  Again,  there  is  found  every 
shade  of  disparity  in  the  acquirements  of  pupils,  to  say  noth- 
ing of  their  abilities.     Some  have  yet  to  learn  the  veriest 


"e 


1  Mr.  Amos. 
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elements  of  law,  others  want  only  some  finishing  touches  to 
their  education.  In  this  diflFerence,  they  may  be  compared 
to  vessels  in  a  fleet,  where  the  swiftest  sailors  are  always  on 
the  point  of  upbraiding  the  delay  of  their  commodore ;  and 
the  slower  are  always  apprehensive  of  being  left  behind. 
Again,  the  law  student  has,  most  probably,  been  engaged 
during  the  day,  in  some  kind  of  legal  pursuit  or  another  ; 
he  comes  with  a  full  stomach  of  law,  and  is,  therefore,  not  a 
little  dainty  about  his  food.  He  comes,  also,  of  an  evening, 
when  not  unfrequently,  from  very  natural  causes,  his  spirits 
invite  him  rather  more  to  occupations  of  an  allegro  than  of 
apenseroso  kind  I" 

Long  and  anxious  consideration  having  induced  the  bench- 
ers of  the  four  inns  of  court,  to  adopt  the  system  of  lectures, 
by  readers  appointed  for  that  purpose,  the  author,  as  one 
of  those  responsible  for  the  adoption  and  continuance  of  that 
system,  feels  indisposed  here  to  express  any  dissatisfaction 
with  it,  and  that  it  would'  not  become  him  in  any  way  to 
disparage  it.  He,  on  the  contrary,  cordially  wishes  it  suc- 
cess ;  and  that  the  readers  and  students  would  rival  each 
other,  in  efforts  to  secure  that  success. 

The  various  departments  of  the  profession,  have  been  laid 
so  carefully  before  the  student,  in  previous  pages,  and  so 
many  suggestions  in  doing  so  have,  from  time  to  time,  been 
offered  for  his  guidance  to  proper  sources  of  information, 
respecting  the  law  administered  in  those  departments,  that 
the  author  does  not  deem  it  expedient,  as  well  for  these  as 
other  reasons,  to  prescribe  any  detailed  scheme  or  course  of 
reading.  That  was  done  in  former  editions  ;  but  the  great 
organic  changes  since  effected,  have  rendered  worthless 
many  of  the  works  there  recommended.  One  observation 
made  more  than  once,  in  a  previous  chapter,  may  be  re- 
called to  the  student's  attention  :  that  there  is  now  infinitely 
more  of  what  is  common  to  all  the  departments  of  law,  than 
special  and  peculiar  to  each.  While,  therefore,  acknowledg- 
ing that  the  proper  methods  of  jjrocedure  in  each,  must  be 
acquired  by  the  student  and  young  practitioner,  his  first 
concern  is  with  those  great  leading  principles  and  doctrines, 
underlying  the  whole  administration  of  justice.     Whatever 
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benefit  may  be  derived  from  private  reading,  or  attendance 
on  the  lectures  of  the  Inns  of  Court  readers,  let  the  student 
rest  well  assured  of  one  thing  :  that  however  great  his  tal- 
ents, the  true  and  best  method  of  learning  law  practically, 
is,  to  attend  diligently,  and  for  an  adequate  length  of  time, 
in  the  chambers  of  practitioners,  at  the  bar.  As  far  as  the 
courses  of  study  and  public  examinations,  sanctioned  by  the 
authorities  of  the  inns  of  court,  may  enable  a  student  to 
acquire  a  more  extensive  knowledge  of  the  general  princi- 
ples of  jurisprudence,  and  of  civil  and  international  law, 
they  undoubtedly  supply  a  ^reat  desideratum  in  legal  educa- 
tion. The  public  examinations  tend  to  give  readiness,  con- 
fidence, and  self-possession  to  the  future  advocate.  If,  how- 
ever, the  student  should  be  led  to  suppose,  that  these  courses 
can  be  adopted  as  suhstitvies  for  the  indispensable  training  in 
practitioners'  chambers  ;  and  if,  above  all,  he  should  imagine 
that  he  can  become  a  conveyancer,  a  special  pleader,  or 
equity  draughtsman,  or  enjoy  the  advantages  which  the  mas- 
tery of  these  special  branches  of  legal  knowledge  gives  to 
the  advocate,  as  well  as  the  consulting  counsel,  without 
due  attendance  in  the  chambers  of  experienced  and  eminent 
practitioners,  he  will  find  that  he  has  made  a  fatal  mistake. 
Assuming  him  to  have  determined  on  such  attendance,  he 
is  earnestly  recommended  to  select,  in  the  first  instance,  the 
chambers  of  one  who  has  only  a  moderate  amount  of  busi- 
ness, and  who  is  able,  and  disposed,  to  give  his  personal 
attention  to  his  pupil ;  assisting  him  with  suggestions  as 
to  books  and  cases  to  be  really  studied,  and  kindly  and 
thoroughly  explaining  the  nature  of  the  business  passing 
through  chambers.  Half  a  year  thus  spent  with  an  able 
practitioner,  will  do  wonders  for  a  student  thoroughly  in 
earnest ;  for  he  may  thus  make  reading  illustrate  business, 
and  business  illustrate  reading  ;  and  insensibly  acquire  that 
practical  tone  of  mind,  which  enables  him  to  make  the 
acquisition  and  use  of  knowledge,  act  and  re-act  on  each 
other. 

Let  the  student,  for  a  moment,  imagine  himself  adopting 
the  plan  of  private  reading  ;  and,  in  his  solitary  and  atten- 
tive perusal  of  the  second  volume  of  Blackstone's  "Com- 
30 


306    Commencement  and  Study  of  the  Law. 

mentaries,"  to  have  arrived  at  that  part  of  the  thirtieth 
chapter,  which  relates  to  the  important  and  extensive  sub- 
ject of  "title  to  things  personal,  by  contract."  He  will 
find  the  law  thus  laid  down  concerning  the  sale  of  goods. 

"If  a  man  agree  with  another  for  goods  at  a  certain 
price,  he  may  not  carry  them  away  before  he  hath  paid  for 
them ;  for  it  is  no  sale  without  payment,  unless  the  con- 
trary be  expressly  agreed  :  and,  therefore,  if  the  vendor  says, 
the  price  of  a  beast  is  four  pounds,  and  the  vendee  says  he 
will  give  four  pounds,  the  bargain  is  struck ;  and  they 
neither  of  them  are  at  liberty  to  be  off,  provided  immediate 
possession  be  tendered  by  the  other  side.  But  if  neither 
the  money  be  paid,  nor  the  goods  delivered,  nor  tender 
made,  nor  any  subsequent  agreement  be  entered  into,  it  is 
no  contract,  and  the  owner  may  dispose  of  the  goods  as  he 
pleases.^  But  if  any  part  of  the  price  be  paid  down,  if  it 
be  but  a  penny,  or  any  portion  of  the  goods  delivered  by 
way  of  earnest  (which  the  civil  law  calls  arrha,^"  and  inter- 
prets to  be  '  emptionis  venditionis  contracice  argumentum'), 
the  PEOPBKTY  of  the  goods  is  absolutely  bound  by  it ;  and 
the  vendee  may  recover  the  goods  by  action,  as  well  as  the 
vendor  may  the  price  of  them.  And  such  regard  does  the 
law  pay  to  earnest,  as  an  evidence  of  a  contract,  that,  by 
the  statute  29  Car.  II.,  c.  3,  ^  17,^  no  contract  for  the  sale 

1  "  By  the  law  of  Bnglaud,"  said  Lord  Wensleydale,  then  Baron  Parke,  in 
Dixon  V.  Yates,  5  B.  <fc  Ad.  340,  "the  sale  of  a  specific  chattel  passes  the 
property  in  it,  to  the  vendee,  without  delivery."  This  must  be  understood, 
consistently  with  the  text  of  Blackstone,  where  such  was  the-  intention  and 
agreement  of  the  parties.  See  further  Martindale  v.  Smith,  1  Q.  B.  389 ; 
Lamond  f  Others  v.  Davall,  9  Q.  B.  1030;  and  Chinery  v.  Viall,  29  L.  J. 
(N.  S.)  Exch.  180  [a.  d.  I860].  The  last  case  is  commended  to  the  particu- 
lar attention  of  the  student,  and  has  been  already  referred  to ;  but  as  to  an- 
other point,  ante,  p.  815. 

2  Arrha,  and  arrhabo  (Gr.  a/tjiaBuv),  an  earnest,  token,  or  pledge. 

3  This  celebrated  statute — the  Statute  of  Frauds,  which  is,  by  many,  sup- 
posed to  have  been  framed  by  Sir  Matthew  Hale, — is  one  of  prodigious  prac- 
tical importance,  regulating,  as  it  does,  all  manner  of  sales  and  purchases  of 
real  and  personal  property.  It  has  even  been  said,  "that  every  line  of  it  de- 
serves a  subsidy."  Mr.  Barrington  stated,  nearly  fifty  years  ago,  that  it  was 
■a,  common  notion  of  Westminster  Hall,  that  this  statute  liad  not  been  ex- 
plained at  a  less  expense  than  100,000Z. !  M"uinerous  decisions  cluster  about 
even  particular  words ; — ^its  sections,  when  coupled  with  fbe  cases,  resemble 
the  little  branches  of  a  fruitful  vine,  each  overbm'thened,  as  it  were,  with 


Peaotical  Illusteation.  307 

of  goods  to  the  value  of  101  ov  more,  shall  be  valid,  unless 
the  buyer  actually  receive  part  of  the  goods  sold,  by  way 
of  earnest  on  his  part,  or  unless  he  give  part  of  the  price  to 
the  vendor,  by  way  of  earnest  to  'bind  the  bargain,  or  in 
part  of  payment ;  or  unless  some  note  in  writing  be  made, 
and  signed  by  the  party  or  his  agent,  who  is  to  be  charged 
with  the  contract.  And  with  regard  to  goods  under  the 
value  of  10?.,  no  contract  or  agreement  for  the  sale  of  them 
shall  be  valid,  unless  the  goods  are  to  be  delivered  within 
one  year  ;  or  unless  the  contract  be  made  in  writing,  and 
signed  by  the  party  or  his  agent,  who  is  to  be  chai-ged  there- 
with. *  *  As  soon  as  the  bargain  is  struck,  the  property  of 
the  goods  is  transferred  to  the  vendee,  and  that  of  the  price 
to  the  vendor  ;  but  the  vendee  cannot  take  the  goods  until 
he  shall,  have  tendered  the  price  agreed  on.  But  if  he  ten- 
der the  money  to  the  vendor,  and  he  refuse  it,  the  vendee 
may  seize  the  goods,  or  have  an  action  against  the  vendor 
for  detaining  them.  And  by  a  regular  sale,  without  deliv- 
ery, the  property  is  so  absolutely  vested  in  the  vendee,  that 
if  A  sell  a  horse  to  B  for  101. ,  and  B  pay  him  earnest,  or 
sign  a  note  in  writing  of  the  bargain  ;  and  afterwards,  be- 
fore the  delivery  of  the  horse,  or  money  paid,  the  horse  die 
in  the  vendor's  custody,  still  he  is  entitled  to  the  money  ; 
because,  by  the  contract,  the  property  was  in  the  vendee,' 
Thus  may  property  in  goods  be  transferred  by  sale,  where 
the  vendee  hath  such  property  in  himself."  ^ 

Now  almost  every  sentence  in  the  above  pregnant  para- 
graph, contains  the  enunciation  of  a  principle,  so  important 
and  difficult  in  its  application,  as  to  have  called  forth  great 
numbers  of  reported  decisions  ;  and  if  the  facts'of  only  one 
of  those  cases  were  to  be  proposed  to  the  ablest  and  most 
laborious  reader,  fresh  from  his  perusal  of  Blackstone,  even 
before  his  recollection  of  it  had  been  at  all  impaired  or  con- 


grapes.    "  This  statute  carries  its  influence,"  says  Chancellor  Kent  (2  Oomm. 
494,  note  d),  "  through  the  whole  body  of  American  civil  jurisprudence,  and 
is,  in  many  respects,  the  most  comprehensive  salutary,  and  important  legis- 
lative regulation  on  record,  aflFecting  the  security  of  private  rights." 
1  2  Bla.  Oomm.  447-9. 
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fused,  he  would  fiud,  that  the  foregoing  seutences  would  be 
about  as  serviceable  in  conducting  him  to  a  correct  conclu- 
sion, as  a  chorus  out  of  Sophocles.  Reading  them  is,  really, 
so  to  speak,  feeding  upon  essences.  If  they  were  even  to 
be  learnt  off  by  heart,  frequently  repeated,  and  imaginary 
cases  framed  upon  them,  the  student,  when  asked  the  sim- 
plest practical  questions  by  commercial  men,  would  find  him- 
self as  much  puzzled  as  if  he  had  never  seen,  or  heard  of, 
the  paragraph  in  question  ;  and  yet,  perhaps,  imagine  him- 
self fully  possessed  of  the  materials  for  forming  a  judgment 
upon  them.  But  he  passes  on  to  the  next  subject,  and  the 
one  after,  and  so  on,  to  the  end  of  the  volume  :  and  what 
sort  of  a  serviceable  recollection  can  he  be  supposed  to  retain, 
of  the  multitude  of  principles  which  have  thus  fallen  con- 
secutively under  his  notice  ?  "  There  is  another  observation 
to  be  made  on  the  subject  of  the  Commentaries,"  admirably 
observes  Mr.  Starkie,  "which  is  this:  that  where  the  stu- 
dent extracts  general  rules  and  principles  from  decided  cases, 
by  the  aid  of  his  own  talents  and  industry,  he  is  not  only 
possessed  of  the  general  rule  or  principles,  but  he  has  also 
learnt  his  practical  operation,  and  therefore  the  confines  and 
limits  to  which  it  extends, — the  boundaries,  the  fines,  quos 
ultra  citraque  nequit  consistere  rectum.  But,  in  the  Com- 
mentaries, where  the  principle  is  already  extracted  for  him, 
he  learns  the  principle,  with  less  trouble,  it  is  true, — ^but 
then,  this  is  a  dispensation  with  that  labour,  which  is  one  of 
the  most  useful  exercises  to  the  mind  of  a  lawyer  :  and  which 
leaves  behind  it  the  mere  idea  of  an  abstract  rule,  without 
any  knowledge  of  its  practical  application,  or  of  the  legal 
limits  which  the  principle  serves  to  define." — "With  respect 
to  the  application  of  the  general  principles  of  justice,  they 
are  usually  obvious.  Opinions  do  not  generally  difler  about 
them.  It  is  in  the  searching  out  the  proper  principles,  in 
confused  and  complicated  cases  of  fact,  to  which  the  almost 
infinitely -varied  combinations  and  transactions  of  life  con- 
stantly give  rise,  and  in  the  skillful  use  of  the  discovered,  or 
acknowledged,  principle,  for  defining  the  boundary  line  be- 
tween right  and  wrong,  that  its  practical  excellency  con- 
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sists."!  When  the  student  at  length  thinks  fit  to  betake 
himself,  replete  with  the  fruit  of  private  reading,  to  a 
pleader's  chambers,  he  will  be  in  a  twinkling  convinced  of 
the  truth  of  these  observations :  hurried  as  he  will  find 
himself,  probably,  from  case  to  case,  from  pleading  to  plead- 
ing, ia  such  a  manner  as  to  confuse  all  his  recollections  of 
past  reading. 

Suppose,  now,  on  the  contrary,  a  man  taking  the  course 
which  is  here  recommended,  of  entering,  at  once,  on  the 
scene  of  actual  business,  under  the  eye  of  one  who  makes 
a  point  of  daily  prelections  with  his  pupils, — designed  first 
of  all  to  familiarise  them  with  the  degree  of  technical 
knowledge  requisite  to  comprehend  the  details  of  business, 
and  then  gradually  to  introduce  them  to  the  knowledge  and 
application  of  principles.  Some  short  time  after  his  morn- 
ing's "reading,"  the  following  statement  of  facts ^  is  laid 
before  him  by  his  tutor,  who  requests  him  to  read  it  over 
alone,  and  then  come  and  confer  with  him  upom  it : — 

"Mr. is  requested  to  advise  whether,  under  the 

following  facts,  an  action  can  be  maintained  ;  and  if  so,  to 
draw  the  Declaration. 

"  A,  a  gentleman  farmer,  having  a  cow  which  was  near 
calving,  was  asked  by  B,  one  of  his  neighbours,  what  sum 
he  would  take  for  her.  The  cow  was  then  in  a  field  belong- 
ing  to  A  ;  who,  one  of  his  servant,  being  present,  mentioned 
13?.  as  the  lowest  price.  After  a  good  deal  of  bargaining, 
B  agreed  to  give  that  sum,  nothing  passing  as  to  the  time 
of  payment,  and  paid  A  half-a-crown,  to  bind  the  bargain. 
A  said,  '  When  will  you  take  her  away  ? — you  may.  if  you 
choose,  at  this  moment.' — '  You  had  better  let  her  remain  in 
your  field  till  this  day  week,'  replied  B.     '  Very  well ;  but 

1  Mr.  Starkie  proceeds  to  select  the  passage  in  Blaekstone  (vol.  iii;  p.  123), 
where  are  laid  down  the  principles  regulating  the  civil  remedy  for  slander ; 
and  then,  "in  order  to  show  the  practical  inefficacy  of  mere  general  rules," 
puts  five  cases  upon,  or  deductions  from  it,  after  the  manner  adopted  in  the 
text.  See  Legal  Exam.  vol.  ii.  p.  518.  This  work,  to  which  Mr.  J.  W.  Smith 
and  the  author  used  to  contribute,  has  been  long  out  of  print. 

2  At  this  moment  [1834]  in  chambers.  (N"ote  to  first  edition.)  The  author 
was  then  practising  as  a  special  pleader,  and  always  read  with  his  pupils  in 
the  manner  suggested  in  the  text,  from  10  to  11  a.m. 
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remember  the  cow  is  yours  :  and  if  anything  happens  to  her,  I 
will  not  be  answerable.'  'I  understand,'  said  B,  and  they 
parted.  Three  days  afterwards,  A  sent  his  servant  to  tell 
B  that  the  cow  seemed  ailing,  and  he  had  better  take  her 
immediately  away ;  but  B  said,  '  Oh,  I  don't  care,  I'll  have 
nothing  to  do  with  her  ;  I  don't  want  her,  now.  I'm  con- 
tent to  lose  the  half-crown.'  The  cow  got  worse,  and  A 
sent  twice  to  inform' B  of  the  fact,  who  returned  similar 
answers.  After  the  expiration  of  the  week  above  mentioned, 
the  cow  died  in  calving.  A  sent  immediately  to  tell  B  of 
the  fact,  but  he  had  gone  to  a  distant  part  of  the  country  : 
on  hearing  which,  A  sold  the  carcass  for  four  pounds,  and 
kept  the  proceeds.  Can  he,  under  these  circumstances,  re- 
cover the  balance  of  81.  17s.  Qd.  due  to  him  on  the  bargain  ? 

If  so,  Mr. will  please,"  &c.  &c. 

"  Surely  there  cannot  be  a  simpler  state  of  facts  than  this  ?" 
inquires  the  pupil.  "  Why,  let  us  see  ;  "  quoth  the  tutor. 
"  The  cow  was  clearly  sold,  but  was  she  delivered,  to  B  ? 
for  that  is  a  circumstance  materially  influencing  the  form  of 
action  which  must  be  adopted  in  order  to  recover  the  sum 
demanded  by  A  :  i.  e.,  whether  it  should  be  a  special  count 
in  assumpsit  for  not  accepting  the  cow,  or  a  common 
count  for  goods  bargained^  and  sold,  or  one  for  goods  sold 
and  delivered.  If  the  first  of  these,  assumpsit  will  be  the 
proper  form  of  action  ;  if  either  of  the  two  lattei',  it  may  be 
indifferently  either  assumpsit  or  debt.  Under  the  old  system 
we  should  have  had  no  difficulty  ;  we  should  have  stated  our 
case  in  all  three  ways,  and  so  must  hiive  recovered  under  one 
or  other  of  the  counts.  Recollect,  however,  that  we  are  now 
restricted  to  the  use  of  one  f  " — Here  let  the  student  note, 
that  this  portion  of  the  text  was  written  in  the  year  1834,^ 
while  the  rigorous  pleading  rules,  issued  under  the  Act 
which  had  passed  in  the  preceding  year,  for  the  further 
amendment  of  the  law,  were  in  force.  Those  of  the  year 
1853,  issued  under  the  authority  of  the  Common  Law  Pro- 

1  If  the  former  of  these  remedies  Tvere  to  have  been  adopted,  A  would  re- 
cover only  the  amount  of  damage  actually  sustained  by  him;  if  the  second, 
the  whole  price. — Smith's  Mercantile  Law,  p.  470  (3d  ed.). 

2  See  the  first  edition,  published  a.  d.  1835. 
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cedure  Act,  1852,  are  more  liberal  and  equitable.  The  text  re- 
mains, however,  literally  true  :  though  the  consequences  of 
a  deviation  from  the  rule  there  stated,  are  rendered  less 
penal.  The  measure  of  damages,  or  amount  recoverable  by 
the  complainant,  depends,  as  appears  by  the  preceding  note, 
on  the  form  in  which  he  is  entitled  to  maintain  his  action  : 
and  the  pleader  must  ascertain  this,  in  order  to  be  able  to 
advise  his  client  on  the  prudence  of  commencing,  compro- 
mising, or  persevering  with  an  action. 

Resuming  the  consideration  of  the  case  stated  in  the  text, 
— the  student  is  supposed  to  have  become,  by  this  time, 
aware  of  the  distinctions  between  these  three  modes  of  "  de- 
claring ; "  and  is  requested  by  his  tutor  to  state  the  facts  of 
the  case  memei-iter,  to  show  that  he  is  in  full  possession  of 
them.  This  he  can  do,  but  owns  himself  quite  at  sea  about 
the  law  of  the  case  !  "  And  well  you  may  be,"  replies  his 
tutor,  "for  this,  which  is  so  common  an  occurrence,  really 
involves  a  knowledge  of  one  of  the  most  extensive  and 
difficult  branches  of  law.  There  are  here  nearly  a  dozen  im- 
portant questions  to  be  considered .  Observe  that  this  was  only 
a  verbal  contract ;  that  no  time  was  mentioned  for  paying  the 
money  ;  that  earnest  was  given  ;  that  immediate  possession  of 
the  cow  was  tendered,  but  dispensed  with,  and  the  vendor 
requested,  for  the  vendee's  convenience,  to  keep  it  for  a  week  ; 
that  the  vendor  assented  to  this,  expressly  telling  the  vendee 
that  the  cow  remained  at  his  (the  latter's)  risk.  He  is  sub- 
sequently informed  of  the  dangerous  state  of  the  cow  ;  and 
then,  unexpectedly,  repudiates  the  .whole  transaction,  The 
cow  dies ;  and  what  is  the  effect  of  the  vendor's  selling  the 
carcass  ?  Had  he  a  right  to  do  so  ?  If  not,  what  course 
ought  he  to  have  pursued  ?  Was  the  carcass  to  lie  rotting 
on  the  field  ?  Who,  at  the  time  of  the  cow's  death,  was,  in 
point  of  law,  its  owner  9  If  the  vendee,  did  the  vendor's 
sale  of  the  carcass  operate  as,  on  his  part,  a  recision  of  the 
contract  ?  What  should  he  do  with  the  half-crown  received 
as  earnest  money  ?  Can  he  treat  the  contract  as  still  sub- 
sisting, and  therefore  sue  the  vendee  for  the  price  ?  If  he 
can  do  this,, then  was  the  cow  constructively  delivered  by 
the  payment  of  earnest,  and  offer  of  immediate  possession  ? 
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No  time  for  paying  the  remainder  of  the  price  having  been 
named,  was  it  incuhibent  on  the  vendee  to  tender  it,  before 
he  could  have  taken  the  cow  ?  In  other  words,  did  the 
vendor,  notwithstanding  all  that  had  passed,  retain  a  lien  on 
the  cow  for  its  price  ?  If  so,  could  the  cow  be  considered, 
in  any  sense  of  the' word,  as  delivered?  You  see  now," 
continues  the  tutor,  "the  multitude  of  questions  which  may 
arise  out  of  so  simple  a  transaction  as  the  present,  and  the 
vast  importance  of  having  the  mutual  rights  and  liabilities 
of  the  parties  well  settled  and  deiined  ;  which  frequently 
cannot  be  done,  in  case  of  a  dispute,  without  resorting  to 
very  subtle  distinctions.  When  it  comes  to  so  nice  a  point 
as  this,  cannot  you  see  the  obvious  danger  of  the  eager  par- 
ties perjuring  themselves,  if,  in  the  absence  of  any  written 
terms  of  contract,  there  should  be  occasion  to  supply,  and 
parties  should  be  permitted  orally  to  supply,  defective  evi- 
dence ?  Now,  look  at  the  present  case.  What  reason  has 
been  assigned  by  the  vendee  for  breaking  his  engagement, 
does  not  appear.  What  is  it  in  his  power  to  assign,  if  he 
be  put  upon  his  defence  to  an  action  ?  Are  we  now,  were 
we  ever,  in  a  state  to  sue  him  ?  Have  we  acted  according  . 
to  law  ?  Have  we  neglected  to  observe  any  statutory  regu- 
lations ?— those,  for  instance,  of  the  statute  of  frauds  ?  Can 
you  imagine  any  defence  that  he  may  be  relying  upon? 
Perhaps  you  will  take  this  book  into  the  pupil's  room^(pos- 
sibly  Chitty,  or  Addison,  on  Contracts,  or  Smith's  Mercan- 
tile Law),  and  having  carefully  perused  the  sections  on  the 
'  sale  of  goods,'  try  to  apply  them  to  our  present  case." 

He  goes,  and  reads  what  is  entirely  new  to  him — but, 
nevertheless,  if  carefully  read,  by  no  means  unintelligible. 
Having  gained  a  general  notion  of  the  law  bearing  on  this 
subject,  he  finds  that  his  case  falls  within  the  seventeenth 
section  of  the  statute  of  frauds,  unless  the  payment  of 
earnest,  and  the  tender  of  the  cow,  coupled  with  the  subse- 
quent conversation,  exempt  it.  He  reads  the  cases  which 
have  been  decided  on  that  subject,  as  well  as  ou  others  con- 
nected with  it — and  having  come  to  the  conclusion  that  the 
property  in  this  cow  was  clearly  vested  in  B,  he  finds  him- 
self somewhat  puzzled  to  adjust  the  legal  consequences  of 
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A's  subsequent  acts,  particularly  his  sale  of  the  carcass  :  and 
returns  to  his  tutor,  who  briefly  discusses  the  subject  with 
him.  "  The  cow,  on  payment  of  the  earnest-money,  became 
the  PROPERTY  of  B,  whether  A  did  or  did  not  retain  a  lien 
upon  it,  for  the  payment  of  the  remainder  of  the  purchase- 
money.  If  A  had  a  right  to  detain  the  cow  on  the  ground 
of  lien,  it  cannot  have  parted  from  his  possession,  and  been 
delivered  to  B  ;  since  neither  an  actual  nor  constructive 
delivery  could  have  taken  place,  till  A  had  divested  him- 
self of  all  claim,  on  any  pretence,  to  the  further  possession 
of  the  cow.  The  contract  of  bargain  and  sale  remains, 
therefore,  in  full  force ;  and  B  is  liable  to  an  action  for 
'  goods  bargained  and  sold '  at  the  suit  of  A  :  whose  re-sale 
of  the  article,  or  rather  disposal  of  the  carcass,  would  not, 
under  the  circumstances,  interfere  with  his  remedy,  as  it 
clearly  could  not  have  the  effect  of  annulling  the  contract,"  ^ 

Having  at  length  come  to  a  determination  on  the  case,  our 
pupil  betakes  himself  again  to  his  room,  draws  the  appro- 
priate "declaration,"  and  writes  down  the  result  of  his  in- 
quiries, in  the  shape  of  an  opinion;  which,  when  it  has  been, 
perhaps,  remodelled,  and  adopted  by  his  tutor,  our  pupil 
copies  into  a  book,  and  devotes  the  remainder  of  the  day  to 
the  subject  of  discussion :  the  bargain  and  sale,  or  sale  and 
delivery  of  goods;  the  reciprocal  rights  and  liabilities  of 
the  vendor  and  vendee  of  them;  and  the  variation  of  those 
rights  and  liabilities,  by  such  acts  of  the  parties  as  are  to  be 
found  in  the  case  proposed. 

It  is  obvious  that  he  has,  bj''  this  means,  gained  a  practi- 
cal insight  into  an  important  and  difficult  head  of  law,  suffi- 
cient to  guide  his  researches,  when  he  shall  have  leisure  to 
pursue  them,  into  the  ultimate  grounds,  and  reasons  of  the 
rules  with  which  he  has  become  acquainted,  and  which  he 
has  thus  pleasantly  applied,  to  practice.  He  knows  where 
to  look,  on  any  future  occasion,  for  the  law  respecting  earn- 
est; what  constitutes  acceptance,  and  delivei-y;  with  refer- 
ence to  the  statute  of  frauds;  and  his  copy  of  the  "opinion," 


1  See  Maclean  v.  Dunn,  4  Bing.  722 ;  Lamon  y.  Davall,  9  Q.  B.  1030,  and 
CMnery  v.  Viall,  29  L.  J.  IT.  S.  Ex.  181  [a.d.  I860.] 
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in  the  case  above  mentioned,  serves  to  connect  and  arrange 
his  materials  for  a  future  exigency.  Probably  within  a  day 
or  two,  his  attention  is  again  called  to  this  subject,  by  a 
case  involving  another  application  of  the  law  he  has  col- 
lected on  the  subject  of  the  delivery  of  goods  :  one  tending, 
equally  with  the  former,  to  lix  in  his  mind  the  principles 
which  regulate  such  transactions.  With  what  interest  and 
intelligence  will  the  student  then  enter  upon  the  examina- 
tion of  such  a  case,  for  instance,  as  the  following  I — 

A  gentleman  went  into  a  tobacconist's  shop  and  ordered 
a  quantity  of  cigars,  on  terms  of  ready  money,  desiring  them 
to  be  packed  and  sent  for  him  to  his  hotel,  in  Jermyn  street. 
Having  sent  his  own  boxes  to  the  tobacconist's  shop,  for  this 
purpose,  he  followed  them,  superintended  the  packing  of 
the  cigars,  and  taking  some  of  them  up,  countermanded  his 
first  direction,  and  requested  the  tobacconist  to  keep  them 
for  a  day  or  two,  when  he  would  call,  pay  for,  and  take 
them  away  in  his  cab.  This,  however,  he  failed  to  do;  and 
the  seller  brought  an  action  against  him,  for  the  price  of 
the  cigars.  Now  had  there  been  a  delivery  of  them  ?  The 
tobacconist  thought  that  there  had,  and  accordingly  brought 
his  action  for  "  goods  sold  and  delivered."  His  counsel 
contended,  that  the  delivei-y  to  the  defendant  was  completed, 
by  the  seller's  filling  the  boxes  furnished  to  him  by  the 
buyer:  "  which  theii  became  the  buyer's  warehouse  for  that 
purpose,  so  as  to  entitle  the  seller  to  payment  of  the  ready- 
money  price  agreed  upon,  and  to  preclude  him  from  any 
right  to  unpack  them."  This  may  seem  a  plausible  way 
of  putting  the  case;  but  hear  the  ready  and  decisive  answer 
of  the  judge  (Bayley),  who,  with  the  Court  (Lord  Lynd- 
hurst,  C.  B.),  upheld  the  nonsuit  which  the  plaintiff' had  in- 
effectually tried  to  set  aside. 

"I  do  not  assent  to  the  proportion,  that  the  buyer's  boxes 
are  to  be  considered  as  his  warehouse;  and  think  that  the 
seller  might  consider  his  goods  as  being  still  in  his  own  pos- 
session.    Goodally.  Skelton,^  is  directly  in  point  against  the 

1  2  Hen.  Blaokst.  316.    This  happy  citation  of  a  case  exactly  in  point,  and 
not  even  glanced  at  in  the  argument  of  counsel,  is  only  one  out  of  many  in- 


Pbaotice  making  Pebpect.  315 

seller's  right  to  recover  in  this  action.  There,  the  plaintiff 
agreed  to  sell  wool  to  the  defendant,  who  paid  earnest.  The 
goods  were  packed  in  dotlis  furnished  by  the  defendant,  and 
were  deposited  in  a  building  belonging  to  theplaintiff,  till  the 
defendant  should  send  for  them :  the  plaintiff  declaring  that 
the  wool  should  not  go  off  his  premises,  till  he  had  had 
the  money  for  it;  and  the  court  held,  that  no  action  for 
goods  sold  and  delivered  would  lie,  for  want  of  delivery."  ^ 
Such  are  specimens,  selected  at  random,  of  the  current 
business  passing  under  the  pupil's  eye,  in  his  pleader's  cham- 
bers :  and,  supposing  him  to  feel  an  interest  in  his  profession, 
and  exhibit  but  moderate  industry,  can  anything  be  con- 
ceived more  calculated  to  excite  his  attention,  to  lead  him 
easily  and  at  once  into  the  "  art  and  mystery  "  of  law,  to 
work  his  own  way  both  into,  and  out  of,  its  difficulties,  to 
deduce  accurately  the  principles  by  which  its  details  are 
regulated,  and  fix  them  deeply  in  his  mind?^  "Who  so 
valueth,  or  eateth  with  so  keen  a  relish,"  says  an  ancient 
worthy,  "  the  fruit  he  buyeth  of  the  stall-woman  in  a  market, 
as  that  which  his  own  hand  hath  gathered,  after  great  pains, 
and,  it  may  be  peril,  encountered  in  the  search  ?  "  Our  cow- 
case  literally  bristles  with  points  of  law :  law  involved  in 
three-fourths  of  the  most  ordinary  business  of  life,  in  every 
shade  of  variety,  and  degree  of  complication.  Facts,  such 
as  those  iu  the  two  cases  above  narrated,  are  comprehended 
without  difficulty,  and  serve  to  suggest  the  principles  by 
which  their  legal  consequences  are  ascertained  and  adjusted  : 
aud  if  a  little  perseverance,  in  frequently  referring  to  them, 


stances,  of  the  prompt  and  accurate  legal  knowledge  displayed  by  the  late 
Mr.  Baron  Bayley. 

1  BoulUr  V.  Arnott,  3  Tyi-wh.  267 ;  S.  C.  1  C.  &  M.  333.  "  Had  there  been 
in  the  declaration,"  said  Lord Lyndhurst,  "a  count  for  ' goods  bargained  and 
sold/  the  plaintiff  might  have  recovered."  See  some  remarks  on  this  case  by 
the  late  Mr.  J.  W.  Smith,  iu  his  Mercantile  Law,  pp.  444,  note  (u),  4th  edition. 

2  How  beautiful  is  the  following  ? — ''  In  the  sciences,  every  one  has  so  much 
as  he  really  knows  and  comprehends :  what  he  believes  only,  and  takes  upon 
trust,  are  but  shreds ;  which,  however  well  in  the  whole  piece,  make  no  con- 
siderable addition  to  his  stock  who  gathers  them.  Such  borrowed  wealth, 
like  fairy  money,  though  it  were  gold  iu  the  hand  from  which  he  received  it, 
win  be  but  leaves  and  dust  when  it  comes  to  use." — Locke  on  the  understand- 
ing. Book  I.  0.  iv.  5  23. 
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be  but  exhibited,  and  a  spirit  of  further  investigation  cher- 
ished, the  student  will,  it  may  be  safely  asserted,  reajp  more 
solid  instruction  from  a  month  of  such  labour,  than  from 
years  of  solitary  reading,  or  attendance  on  the  most  learned 
lectures  which  can  be  delivered.  The  daily  occurrence  of 
such  instances,  cannot  fail  to  put  him  into  working  trim  ; 
to  stimulate  his  energies,  and  accelerate  the  rapidity,  of  his 
progress.  Scenes  such  as  these  are  calculated  to  enlist,  in 
a  certain  degree,  his  feelings — -his  self-love — as  a  motive  and 
stimulus  to  exertion.  He  is  anxious  to  acquit  himself  well, 
in  the  sight  of  his  tutor  and  fellow  pupils.  Emulation  sets 
an  edge  upon  his  attention,  and,  as  it  were,  chains  him  to 
his  task.  He  feels  conscious,  besides,  that  he  has  entered 
at  once  upon  the  species  of  employment  which  is  to  occupy 
him  throughout  life, — that  he  is  every  hour  qualifying  him- 
self for  the  fit  discharge  of  it.  He  learns  law,  vby  using  it. 
Vzres  acquint  eundo. 

While,  however;  so  much  efficacy  is  thus  attributed  to  a 
course  of  chamber  tuition,  let  it  not  be  supposed  unattended 
with  disadvantages :  that  there  is  not  a  necessity  for  the 
student  to  be  on  his  guard  against  contracting  bad  habits, 
such  as  may  counterbalance  much  of  the  good  unquestion- 
ably derivable  from  an  assiduous  attendance  at  chambers. 
First  of  all,  let  him  never  forget,  that  the  practice  which  he 
is  entering  upon,  and  learning,  in  a  pleader's,  conveyancer's, 
or  chancery  draftsman's  chambers,  is  only  a  section  of  the 
entire  legal  system.  Should  he  be  so  absorbed  in  what  is 
passing  immediately  before  and  around  him,  as  to  forget 
THE  WHOLE,  in  ITS  PARTS,  let  him  rely  upon  it  that  he  is 
doing  much  that  will  require  to  be  undone  ;  deranging  the 
entire  scheme  of  his  studies  ;  and  losing  sight  of  principle, 
in  petty  details.  "The  practice  of  a  pleader's  chambers," 
justly  observes  Mr.  Starkie,  "is,  to  a  certain  extent,  highly 
to  be  valued,  as  a  preparatory  exercise  :  inasmuch  as  it  neces- 
sarily includes  habits  of  thinking  and  attention,  and  a  certain 
order  of  arrangement,  governed  by  the  different  forms  of 
judicial  process.  According  to  their  arrangement,  the  student 
digests  his  ideas,  and  to  these  he  constantly  refers  for  the  solu- 
tion of  legal  difficulties.    When  a  doubt  occurs,  ho  does  not  re- 
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fer  at  once  to  general  principles.  '  Let  us  see,'  says  he,  '  how 
it  would  stand,  if  the  thing  were  pleaded.'  This  technical 
arrangement,  and  mode  of  reference,  may.  be  frequently 
advantageous  as  an  aid  to  memory,  as  well  as  to  the  reason : 
though  undoubtedly  the  solution  of  the  case  must,  ulti- 
mately, depend  on  principles,  in  reference  to  which  the 
judicial  forms,  and  the  technical  process  of  pleading,  arei 
merely  secondary  and  instrumental."  Let  the  student,  in 
every  stage  of  his  study,  regard  principles  as  the  keystone 
of  the  arch, — or  rather  as  the  polar  star:  and  if  he  find 
great  and  undiminishing  difficulty  in  doing  so,  after  his  at- 
tention shall  have  been  thus  distinctly  challenged  to  the 
necessity  of  it,  let  him  seriously  distrust  his  aptitude  for 
the  profession,  or  at  least  his  capacity  for  rising  above  the 
dead  level  of  mediocrity.  Let  him  not,  however,  rashly 
come  to  such  a  dismal  conclusion  !  but  make  persevering 
efforts  to  discern  the  clear  bright  light  which,  once  discov- 
ered, will  not  let  him  be  "  in  endless  mazes  lost."  "  There 
is  nothing,"  says  Mr.  Starkie,  "  which  more  eflfectually  facil- 
itates the  study  of  the  law,  than  the  constant  habit,  on  the 
part  of  the  student,  of  attempting  to  trace  and  reduce  what 
he  learns  by  reading  or  by  practice,  to  its  appropriate  prin- 
ciple. Cases  apparently  remote,  by  this  means  are  made  to 
illustrate  and  explain  each  other.  Every  additional  acqui- 
sition adds  strength  to  the  principle  which  it  supports  and 
illustrates  ;  and  thus  the  student  becomes  armed  with  prin- 
ciples and  conclusions,  of  important  and  constant  use  in 
forensic  warfare,  and  possesses  power,  from  the  united  sup- 
port of  a  principle,  fortified  by  a  number  of  dependent  cases 
and  illustrations  ;  whilst  the  desultory,  non-digesting  reader 
— the  man  of  indexes  and  abridgments, — is  unable  to  bear 
in  his  mind  a  multiplicity  of,  to  him,  unconnected  cases ; 
and  could  he  recollect  them,  would  be  unable  to  make  use 
of  them,  if  he  failed  to  find  one  exactly  suited  'to  his  pur- 
pose. The  good  fortune  to  meet  with  a  case  fully  in  point, 
is  not  very  frequent — not  without  the  voluminous  digests  of 
the  still  more  voluminous  reports,  which,  having  increased 
to  an  enormous  extent,  are  still  further  increasing  in  a  fear- 
ful ratio.     A  case  seemingly  in  point,  is  not  to  be  relied  on 
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without  danger,  when  it  is  considered  how  frequently  nice 
distinctions  are  resorted  to  as  an  expedient  for  attaining 
justice  ;  and  that,  sometimes,  by  a  bolder  course,  the  prece- 
dent is  condemned,  and  overruled  as  untenable." 

Every  one  of  the  foregoing  sentences  is  worthy  of  being 
pondered  by  the  student  ambitious  of  excellence.  That 
distinguished  philosopher,  Dugald  Stewart,  adds  the  weight 
of  his  testimony  in  favour  of  the  same  opinion.  "I  am 
inclined  to  believe,  both  from. a  theoretical  view  of  the  sub- 
ject, and  from  my  own  observations,  as  far  as  they  have 
reached,  that  if  we  wish  to  fix  the  particulai's  of  our  knowl- 
edge very  permanently  in  the  memory,  the  most  efiectual 
way  of  doing  it,  is  to  refer  them  to  general  principles,"  ^  A 
man  of  average  understanding,  who  has  been  early  trained 
to  the  habit  of  this  constant  reference  to  principle,  will  not 
only  find  himself  soon  acquiring  great  additional  knowledge, 
with  decreasing  efibrt ;  but  cannot  go  far  wrong,  however 
suddenly,  or  at  whatever  disadvantage,  he  may  be  called 
upon  to  act,  in  case  of  emergency  and  difficulty.  How  dif- 
ferent is  it  with — if  one  may  be  pardoned  such  an  expres- 
sion— the  unprincipled  lawyer !  The  slightest  unexpected 
difficulty,  a  hair's  breadth  variation  from  the  line  of  Ua  lex 
scripta,  utterly  discomfits  him,  and  develops  his  utter  igno- 
rance of  the  science  of  law. 

No  one  can  have  devoted  himself  to  the  perusal  of  the  la- 
bours of  our  great  legal  luminaries,  our  Cokes  and  Plowdens, 
without  discovering  such  an  extent,  accuracy,  and  profundity 
of  knowledge,  as  may  be  looked  for,  in  modern  days,  in  vain. 
How  was  it  obtained  V  Where  were  then  the  elementary 
treatises  upon,  the  synthetical  compendia  of,  law,  of  which  our 
times  are  so  prolific,  and  on  which  lawyers  of  the  present 
day  now  place  so  much  dependence  ?  "  At  present,"  says 
that  legal  giant  of  our  own  time.  Lord  Eldon,  "lawyers  are 
made  good  cheap,  by  learning  law  from  Blackstone,  and  less 
elegant  compilers.  Depend  upon  it,  men  so  bred  will  never 
be  lawyers  (though  they  may  be  barristers),  whatever  they 
may  call  themselves."     That  our  forefathers  were  not  entirely 

1  Elements  of  the  Phil.  Hum.  Mind,  p.  425. 


Law  Treatises,  and  Keports.  319 

destitute  of  treatises,  abridgements,  and  other  assistants  to 
legal  study,  is  true :  for  the  names  of  Glanvil,  Bracton, 
Britton,  Fleta,  Saint  German,  Perkins,  will  at  once  occur  to 
the  reader  as  instances  to  the  contrary.  But  how  few  are  they, 
and  at  what  long  intervals  of  time,  when  compared  with  the 
rapidly  multiplying  treatise  writers  of  modern  days !  It  was 
the  incessant  and  systematic  study  of  individual  cases,  both 
oral  and  written,  constant  attendance  on  the  courts,  and 
perusal  of  the  Eeports,  which  conduced  to  the  formation  of  the 
legal  greatness  of  the  former  sages  of  the  law.  The  present 
enormous  and  continually  increasing  number  of  reported  cases, 
undoubtedly  calls  for  aids  to  the  modern  practitioner,  which 
were  not  so  requisite  to  his  predecessors  ;  but,  nevertheless,  we 
all  require  to' be  cautioned  against  contracting  a  habit  of  ex- 
clusive, or  mere  primary,  reliance  upon  such  assistance.  Able, 
accm'ate,  and  convenient  treatises  now  abound  upon  almost 
every  head  of  law  :  how  many  persons  are  there  who  are 
indolently  satisfied  with  them,  and  abandon  the  profitable 
labour  of  independent  research,  and  with  all  its  great  direct, 
and  incidental  advantages  1  The  late  Mr.  Justice  Bay  ley 
strenuously  deprecated  the  perusal  of  treatises,  however  able.'- 
"  Read  the  cases,"  said  he,  "  for  yourself— and  attend  to  the 
application  of  them,  in  practice."  Oue  can  hardly  be  expected 
to  follow  this  advice,  to  its  literal  extent ;  but  thus  far  it  may 
be  regarded  as  sound  and  practicable  :  treatises  are  useful  to 
guide  you  to  the  cases,  which  you  must  then  thoroughly 
examine,  and  study,  for  yourself ;  and  also  to  methodise  your 
researches,  and  afford  you  convenient  access  to  their  results. 
If  our  treatises  become  substitutes  for  the  close  study  of  the 
various  cases  of  which  they  consist,  they  will  form  a  grievous 
stumbling  block  to  both  students  and  practitioners  ;  who  will 
become  bitterly  conscious  of  it,  as  soon  as  they  are  called  upon 
to  argue  in  court,  and  are  opposed  to  those,  who  have  not  been 
equally  foolish. 

Let  not  the  student,  finally,  be  surprised  or  disheai'tened, 
if,  for  a  considerable  time,  legal  studies  present  to  him  a 
repulsive  aspect.     Let  him  persevere.     Before  steady  energy 

1  Yet  he  himself  wrote  a  very  valuable  one  on  Bills  of  Exchange. 
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and  attention,  "  grim-visaged  law  will  smooth  its  wrinkled 
front  I" 

"I  have  heard  it  observed,"  says  Dugald  Stewart,  "that 
those  who  have  risen  to  the  greatest  eminence  in  the  profes- 
sion of  law,  have  been,  in  general,  such  as  had  at  first  an 
aversion  to  the  study.^  The  reason  probably  is,  that  to  a 
mind  fond  of  general  principles,. every  study  must  be  at  first 
disgusting,  which  presents  to  it  a  chaos  of  facts  apparently 
unconnected  with  each  other.  But  this  love  of  arrangement, 
if  united  with  persevering  industry,  will  at  last  conquer  every 
difficulty, — will  introduce  order  into  what  seemed,  on  a 
superficial  view,  a  mass  of  confusion,  and  reduce  the  dry  and 
uninteresting  detail  of  positive  statutes,  into  a  system  com- 
paratively luminous  and  beautiful."'^ 


It  has  been  explained  that  the  course  of  study  for  the  bar 
is  practically  optional :' whether  it  consist  of  private  reading, 
attendance  in  the  courts,  or  in  the  chambers  of  practitioners, 
or  at  the  lectures  by  the  readers,  or  in  the  two  Univereities 
of  Oxford.and  Cambridge,  and  others. — ^Before  concluding 
this  chapter,  a  few  suggestions  may  be  ofiered,  with  reference 
to  the  length  of  time  which  an  earnest  student  should  spend 
in  the  chambers  of  the  practitioner,  or  practitioners,  whom 
he  may  select.  This  is  a  matter  depending  on  many  practi- 
cal considerations  :  pecuniary  means  above  all.  Three  years 
only  need  elapse,  under  existing  regulations,  between  the 
student's  entering  an  Inn  of  Court,  and  being  called  to  the 

1  The  same  remark  ooom-s  in  a  letter  from  Mr.  Gray  to  his  Mend  Mr.  West. 
"  In  the  study  of  law,  the  labom-  is  long,  and  the  elements  are  dry  and  uninter- 
esting; nor  was  ever  anybody  (especially  those  that  afterwards  made  a  figure 
in  it)  amused,  or  even  not  disgusted,  at  the  beginning." 

"  The  famous  antiquary,  Spelman,"  says  Burke,  "  though  no  man  was  bet- 
ter formed  for  the  most  laborious  pursuits,  in  the  beginning  deserted  the  study 
of  the  law  in  despair ;  though  he  returned  to  it  again,  when  a  more  confirmed 
age,  and  a  strong  desii'e  of  knowledge,  enable  him  to  wrestle  with  every  diffi- 
culty." Fragment  on  the  History  of  the  Laws  of  England,  Burke's  Works, 
vol.  X.  p.  .^53  (8vo  ed.) — Addenda  to  vol.  1st  of  Stewarts  Philosophy  of  the 
H^man  Mind,  p.  475  (6^h  ed.) 

2  Philosophy,  vol.  i.  p.  475  (6th  ed.) 
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bar.  The  author  is  decidedly  "of  opinion,  that  the  whole  or 
the  greater  poi-tion  of  that  period,  should  be  devoted  to 
attendance  in  the  chambers  of  a  practitioner,  whether  at,  or 
under  the  bar,  unless  funds  be  wanting  to  accomplish  so 
desirable  an  object.  This  last  point  is  too  frequently  not 
taken  into  consideration,  by  those  entering  the  profession. 
If  pecuniary  means  be  too  limited  to  admit  of  any  attend- 
ance in  chambers — the  fee  being  one  hundred  guineas  a  year, 
and  many  practitioners  receiving  pupils  for  half  that  sum, 
for  a  half  year, — the  author  advises  one  intending  to  enter  an 
Inn  of  Court,  to  pause  before  committing  himself,  and  endeav- 
our to  obtain  sound  advice.  He  may  be  recommended,  under 
special  circumstances,  having  regard  to  his  energy,  sobriety, 
determination  of  character,  and  aptitude  for  acquiring  know- 
ledge, to  content  himself  with  sedulous  attendance  on  the 
lectures  of  the  appointed  readers  ;  the  study,  in  the  library 
of  his  Inn,  of  suitable  books  pointed  out  to  him  in  the  lec- 
tures ;  and  frequent  visits  to  the  different  courts.  Let  him, 
however,  bear  in  mind  how  greatly  the  chances  are  against 
him,  and  in  favour  of  another,  who,  in  addition  to  all  this, 
has  the  immense  advantage,  of  which  he  properly  avails  him- 
self, of  seeing,  in  chambers,  and  under  the  eye  of  an  accessi- 
ble and  experienced  tutor,  the  actual  course  of  business:  acting 
thus  in  accordance  with  the  opinion  of  the  illustrious  Lord 
Bacon  : — "  Those  proceed  right  well,  in  all  knowledge,  who 
couple  study  with  their  practice,  and  do  not  first  study  alto- 
gether, and  then  practise  altogether." 

Assuming  sufficient  pecuniary  means  to  be  available,  the 
author  cannot  think  that  any  one  ought  to  hesitate,  in  expend- 
ing at  least  three  hundred  guineas  in  pupilage  fees,  when  he 
considers  for  what  he  is  seeking  to  qualify  himself :  for  a 
successful  career  in  a  profession  of  such  dignity,  and  impor- 
tance :  which  brings  him  so  continually  before  the  public, 
and  has  so  many  prizes,  as  the  bar  of  England. 

Three  or  four  hundred  guineas  is  surely  a  very  moderate 
sum  to  pay,  and  three,  four,  or  five  years  a  very  reasonable 
time  to  expend,  for  the  purj)ose  of  becoming  qualified  for  a 
profession  at  once  so  arduous  and  brilliant — whose  exigencies 
are  so  varied  and  numerous  ;  and  to  which  he  contemplates 
U 
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a  life's  devotion.  No  efforts,  no  sacrifices,  to  obtain  these 
early  advantages,  can  be  too  great,  or  will  ever  be  regretted 
in  after  life.  Those  who  are  for  a  railroad  speed  of  approach 
to  the  bar,  are  too  often  equally  vulgar,  ignorant,  and  pre- 
sumptuous, deserving  the  failure  which  they  court,  and  do 
their  best  to  ensure  ;  entailing,  alas !  at  the  same  time,  dis- 
credit on  the  bar  of  England — constituting  perpetual  tribu- 
tary streams  to  it,  of  mediocrity,  and  incapacity, 
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CHAPTER  XL 

On  Exercising  the  Mental  Faculties,  while  Acquie- 
iNG  Legal  Knowledge. 


Sid  quid  novisti  reotius  istis, 
Candidas  imperti :  si  non,  Ms  utere  mecum. — Hoe. 


Several  topics  have  been  already  discussed  in  preceding 
chapters,  which  might  have  occupied  a  suitable  place  in  the 
present  one.  They  maj'^,  nevertheless,  be  found  occasionally 
glanced  at  in  the  ensuing  sections ;  which,  however,  are 
principally  devoted  to  matters  reserved,  in  the  present  as  in 
the  preceding  edition,  for  collection  in  this  advanced  por- 
tion of  the  work,  in  order  to  bring  them  distinctly  and 
prominently  under  the  eye  of  the  reader,  who  may  be  sup- 
posed to  have  read  what  has  gone  before  ;  to  be  of  earnest 
purpose  in  the  study  and  practice  of  the  profession  of  ad- 
vocacy ;  and  to  have  determined,  subject  to  any  change  oc- 
casioned by  subsequent  events,  on  the  particular  walk  of  the 
profession  to  which  he  will,  in  the  main,  confine  himself:  as 
the  common  law  courts,  civil  and  criminal,  in  town  and 
country  ;  the  chancery,  probate,  matrimonial,  admiralty, 
and  other  courts  already  brought  fully  under  his  notice  ;  the 
privy  council,  parliamentary  committees,  and  the  House  of 
Lords ;  or  to  quiet  and  laborious  departments  of  chamber 
practice, — special  pleading,  or  conveyancing. 

These  "suggestions"  may  not  be  deemed,  by  some,  per- 
haps, of  value,  but  the  reader  is  assured  that  they  are  results 
of  thirty  years'  expei-ience,  and  watchful  observation  of 
students  and  practitioners ;  of  those  who  have  succeeded, 
and  of  those  who  have  failed. 
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Whatever  may  be  the  course  of  reading  adopted,  how- 
ever iew  or  numerous  the  opportunities  for  so  doing,  let  the 
student  always  bear  in  mind  that  his  object  is,  or  ought  to 
be,  twofold  :  not  only  to  acquire  and  retain  legal  knowledge, 
but,  in  doing  this,  to  discipline  his  mind — ^to  engender  legal 
habitudes  of  thought.  An  eager  but  shortsighted  student, 
is  apt  to  read  for  only  the  momentary  satisfaction  of  his 
curiosity,  or,  at  most,  in  order  to  remember  what  he  has 
read ;  but  a  judicious  well-advised  student  will  take  care, 
in  addition  to  this,  constantly  and  vigorously  to  exercise 
not  only  memory'-,  but  those  other  great  faculties  of  his 
understanding, — apprehension,  and  judgment. 

"  Perception,"  says  a  judicious  author,^  "  is  to  the  mind 
what  the  eye  is  to  the  body :  if  the  sight  be  dim  or  imperfect, 
the  ideas  communicated  will  also  be  dim  and  imperfect.^  The 
near-sighted  man  must  have  the  object  brought  close  to  his 
eyes  ;  and  for  that  reason  can  see  but  little  of  it  at  once,  re- 
qiiiring  much  time  and  leisure  to  view  all  the  parts  succes- 
sively, before  he  can  pronounce  concerning  its  due  symme- 
try and  proportions.  In  the  same  manner,  the  man  of  slow 
capacity  must  have  the  question  long  before  him,  revolve  it 
over  and  over  in  his  mind,  and  consider  and  weigh  each 
circumstance  singly,  in  order  to  form  a  judgment  of  the 
whole :  but  the  sharp-sighted  man — such  an  one  was  Lord 
Mansfield — ^takes  in  the  object,  with  all  its  relations  and  con- 
sequences, at  a  glance:  and  so  quick  is  his  distinguishing 
faculty,  that  the  act  of  conception  and  judgment  seems  al- 
most to  be  formed  and  executed  at  the  same  instant.  .  .  . 
Those  endowed  with  this  faculty,  are  in  the  fairest  way  of 
becoming  eminent  in  any  science  or  profession.  "With  it,  a 
man  may  fail,  but,  without  it,  he  cannot  ever  lie  considera- 


1  In  this  section,  thinking  it  might  be  interesting  as  well  as  instructive,  the 
student  has  exhibited  to  him  the  opinions  expressed,  on  the  subjects  of  which 
it  treats,  by  learned  wiiters,  judges  and  others,  at  different  periods  of  time, 
and  stages  and  conditions  of  our  practical  jurisprudence. 

2  "  A  clear  apprehension,"  says  Phillips,  "makes  the  mind  receive  the 
right  and  distinct  notion  of  the  thing  represented,  as  the  clearness  of  a  glass 
serveth  for  the  admission  of  a  more  exact  image  of  the  face  that  looks  upon 
it ;  whereas,  if  it  be  soiled  or  dim,  it  rendereth  either  none,  or  an  imperfect 
shape." — Stu.  Leg.  Ra.,  p.  10. 
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ble."i — "Without  this,"  says  Phillips,  "  none  of  the  ijar- 
ticular  cases  can  be  thoroughly  sifted,  or  sufficiently  set 
forth.  For,  considering  the  depth  of  knowledge  reposed  in 
the  laws  of  this  land,  and  that  cases  of  much  conformity 
and  resemblance  daily  happen :  sharpness  of  apprehension 
is  necessary,  not  only  for  the  understanding  of  oiie,  but  also 
upon  circumstances  of  matter  to  espy  a  difference  in  the 
other,  and  upon  any  sudden  occasion  to  be  able  to  reply  to 
an  adversary's  unexpected  objections,  to  understand  his 
client's  case  at  first  opening,  the  drift  of  his  adversary's 
reasons  at  the  first  urging,  and  likewise  readily  to  invent 
and  fitly  to  apply  his  provided  arguments.  If  this  faculty 
of  apprehension  faileth,  saith  Hippocrates,  all  other  diligen- 
cies  are  lost,  for  it  is  the  inlet  of  knowledge."  ^  These  are 
judicious  observations ;  but  it  should  be  borne  in  mind, 
that  as  there  is  no  faculty  of  more  importance  than  this,  in 
the  study  of  the  law,  so  is  there  none  requiring  such  vigor- 
ous and  constant  control  and  management,  lest  it  should,  in 
a  manner,  defeat  itself.  Nihil  sapientioe  odiosius  acumme 
nimio,^  The  youthful  professor  of  a  quick  apprehension,  is 
too  apt  to  rely  uijon  it  unduly,  if  not  exclusivelJ^  Accus- 
tomed to  penetrate  in  an  instant,  with  little  or  no  effort,  to 
the  meaning  of  what  he  reads,  he  is  satisfied  with  such 
momentary  success,*  and  incurs  the  risk  of  forming  a  hasty 
superficial  habit  of  reading  and  thought,  calculated  soon  to 
unfit  him  for  competition  with  men  greatly  his  inferiors  in 
natural  ability.  Of  what  avail  is  the  acquisition  of  legal 
knowledge,  without  the  power  of  retaining,  and  using  it? 
It  is  but  vapour  disappearing  from  the  polished  surface  of 
the  mirror,  the  moment  after  having  been  breathed  upon  it  I 


1  Simps.  Reflect,  pp.  8,  9.  2  stu.  Leg.  Ra.,  pp.  10,  11.  3  Seneca. 

4  Among  the  author's  pupils,  when  he  practiced  as  a  special  pleader,  was 
one  gentleman  of  such  surprising  rapidity  of  perception,  that  had  his  other 
faculties  heen  to  any  extent  proportionately  developed,  and  if  he  had  had 
only  a  moderate  degree  of  steadiness  and  persevurance,  he  would  have  proba- 
bly commanded  early  and  great  success.  He  was  one,  however,  that  applied 
to  his  study  only  by  fits,  and  starts :  discharged,  as  quickly  as  he  filled  his 
memory,  and  soon  gave  up  the  profession  in  disgust.  Several  of  his  fellow- 
pupils  told  the  author,  that  this  gentleman's  acutoness  and  readiness  quite 
disheartened  them  ;  but  they  soon  distanced  him. 
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Let  the  student,  then,  who  is  conscious  of  possessing  this 
"  sharpness  of  wit,"  watch  it  with  the  utmost  jealousy,  if  he 
wish  to  render  it  his  greatest  friend,  instead  of  his  greatest 
enemy  ;  let  him  prevent  its  encroachments  upon  the  pro- 
vince of  its  less  showy  and  active  sister-quality,  the  judgment.^ 
Let  him  check  it  when  hurrying  him  on  from  page  to  page, 
from  topic  to  topic,  each  little  more  than  glanced  at !  Let 
him  resolutely  pause,  and  take  a  survey  of  his  recent  and 
rapid  acquisitions  ;  for  if  he  look  not  well  after  them,  they 
will  prove,  to  adopt  the  beautiful  comparison  of  Locke, 
"  like  fairy  money,  which,  though  it  were  gold  in  the  hand 
from  which  he  received  it,  will  be  but  leaves  and  dust,  when 
it  comes  to  use."^  How  often  will  a  few  moments'  such 
retrospection,  convince  the  well  satisfied  student,  that  what 
he  had  imagined  himself  to  have  thoroughly  understood,  he 
has  only  half  understood,  or,  perhaps,  even  altogether,  mis- 
understood I  Has  what  he  read  a  day,  or  a  week,  or  a 
month  or  two  ago,  passed  away 

"  as  flits  the  shade  across  the  summer  field  ?" 

1  "  Men  often  stay  not,"  says  Locke,  "  wearily  to  examine  the  agreement 
or  disagreement  of  two  ideas,  which  they  are  desirous  or  concerned  to  know ; 
hut  cither  incapable  of  such  attention  as  is  requisite  in  a  long  train  of  grada- 
tions, or  impatient  of  delay,  lightly  cast  their  eye  on,  or  wholly  pass  by,  the 
proofs ;  and  so,  without  making  out  the  demonstration,  determine  of  the 
agreement  or  disagreement  of  two  ideas,  as  it  were,  by  a  view  of  them  as 
they  are  at  a  distance,  and  take  it  to  be  the  one  or  the  other,  as  seems  most 
likely  to  them  upon  such  a  loose  survey." — Essay  on  the  Understanding, 
book  iv.  chap.  iv.  s.  3. 

"A  student  should  labour  by  all  proper  methods,"  says  Dr.  Watts,  "to 
acquire  a  steady  fixation  of  thought.  The  evidence  of  truth  does  not  always 
appear  immediately,  nor  strike  the  soul  at  first  sight.  It  is  by  long  attention 
and  inspection,  tliat  we  arrive  at  evidence  ;  and  it  is  for  want  of  it,  that  we 
judge  falsely  of  many  things.  We  make  haste  to  determine,  upon  a  slight 
and  a  sudden  view  ;  we  confirm  our  guesses  which  arrive  from  a  glance  ;  we 
pass  a  judgment  while  we  have  but  a  confused  or  obscure  perception,  and 
thus  plunge  ourselves  into  mistakes.  This  is  like  a  man  who,  walking  in  a 
mist,  or  being  at  a  great  distance  from  any  visible  object  (suppose  a  tree,  a 
man,  a  horse,  or  a  church),  judges  much  amiss  of  the  figure  and  situation 
and  colours  of  it,  and  sometimes  takes  one  for  the  other  ;  whereas  if  he  would 
but  withhold  his  judgment  till  he  come  nearer  to  it,  or  staid  till  clearer  light 
came,  and  then  would  fix  his  eyes  longer  upon  it,  he  would  secure  himself 
from  those  mistakes." — Improvement  of  the  Mind,  chap.  xv.  "  Of  Fixing  the 
Attention." 

2  Essay,  book  i.  chap.  iv.  s,  33. 
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If  so,  he  has,  indeed,  read  to  no  purpose,  and  wholly  mis- 
spent his  time.  Whatever,  then,  such  a  one  reads,  let  him 
read  with  moderate  slowness,  "abiding,"  as  South  says, 
"  and  dwelling  upon  it,  if  he  would  not  be'  always  a  stranger 
to  the  inside  of  things."  But  has  the  student,  after  all,  this 
quick  apprehension  for  which  he  is  here  given  credit  ?  Or 
does  he  only  suppose  that  he  has,  deluded  by  silly  friends, 
and  flattered  by  self-love  ?  How  often  is  a  lively  fancy  con- 
founded with  an  acute  perception-r— fancy,  which  is,  in  legal 
studies,  but  as  a  brilliant  poppy-flower  in  the  corn-field  1^ 

It  would  be  well  if  every  law  student,  whatever  be  his 
quickness,  would  liken  himself,  for  a  while,  to  the  near-sighted 
man  described  in  a  preceding  page,  and  make  similar  efforts 
to  obtain  a  clear  and  complete  view  of  his  subject.  If  he 
wish  to  become  really  and  permanently  bright,  let  him  imag- 
ine himself  for  a  while  to  be  dull,  and  take  his  measures 
accordingly.  It  may  be  safely  asserted  that,  ccBteris  paribus, 
the  slow  is  always  preferable  to  the  quick  legal  reader,  at  the 
commencement  of  his  studies.  Slow  work  at  first,  makes 
quick  work  ever  after.  Let  the  pupil  consider  how  compara- 
tively short  an  interval  must  elapse,  between  the  acquisition 
of  legal  knowledge  and  habits,  and  their  use  ;  and  that  it 
rests  only  with  himself,  whether  or  not  he  shall  be  hereafter 
"  fit  for  the  occasion  sudden,"  or  be  numbered  throughout 
life  among  those  who  are  "  ever  learning,  and  never  able  to 
come  to  (he  knowledge  of,  the  truth." 

There  are  few  things  so  captivating  to  young  lawyers  of 
the  kind  now  describing,  of  "  lively  parts,"  as  old  Phillips 
has  it,  nothing  so  peculiarly  calculated  to  mislead  them,  as 
those  general  principles  which  have  been  already,  and  will 
be  yet  again,  alluded  to  — general  principles,  which  to  be  at 
all  serviceable,  must  be  applied,  with  prompt  exactitude,  to 
the  innumerable  and  ever-varying  combinations  of  cii'cum- 

1  Since  writing  this,  the  author  happened  to  discover  the  same  thought  thus 
beautifully  expressed  by  Pope : — 

"Flowers  of  rhetoric,  in  sermons  and  serious  discourses,  are,  like  the  blue 
and  red  flowers  in  corn,  pleasing  to  those  who  come  only  for  amusement,  but 
prejudicial  to  him  who  would  reap  only  the  profit." — TJwughts  on  Various 
/Subjects,  ixix. 
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stances,  presented  to  the  attention  of  the  lawyer.  Nothing 
■will  ever  enable  one  to  appreciate  and  apply  those  principles 
properly  and  safely,  but  patient  study,  and  experience.  It 
may  be  laid  down,  perhaps,  that  with  the  young  lawyer, 
principles  should  be  rather  the  results,  than  the  precursors, 
of  study  and  practice.  "  The  tenant  shall  not  dispute  his 
landlord's  title" — 'is,  for  instance,  a  well-settled  rule  of  law  ; 
it  is,  apparentl}!^,  a  very  simple  one,  and  its  policy  obvious, 
perhaps,  at  a  glance.  Let  the  student  be  supposed,  instead 
of  thoughtfully  pausing  to  ask  himself  the  question,  "  Why 
not  ?"  to  be  content  to  pass  on,  yielding  implicit  assent  to 
the  proposition.^  Presently  a  case  arises  which  he  confi- 
dently considers  to  be  exactly  governed  by  this  maxim — 
apparently  a  mere  instance  of  its  application  :  and  yet  he 
will  find,  when  perhaps  too  late,  that  it  i»not  applicable — 
that  in  his  hasty  superficial  examination,  he  has  committed 
a  fatal  blunder,  and  deeply  injured  at  once  the  interests  of 
his  client,  and  his  own  reputation.  And  so  of  a  hundred 
other  rules.  It  requires,  indeed,  the  nicest  discrimination, 
to  ascertain  whether  a  particular  case  fall  within  the  general 
rule,  or  be  governed  by  some  of  its  many  limitations  and 
exceptions  ;  and  this  discrimination  must  be  the  result  of 
calm,  leisurely,  and  extensive  stndy,  and  practical  expe- 
rience. General  principles  are  edge-tools  in  the  hands  of 
the  legal  tyro  ;  and  he  must  take  care  how  he  handles  them. 
"While  the  student  is  warned  against  slipping  into  a  hasty, 
slovenly,  superficial  habit  of  mind,  let  him  not  fall  into  the 
opposite  extreme^that  of  sluggishness  and  vacillation. 
Careful  and  thoughtful  reading,  does  not  imply  a  continual 
poring  over  the  same  page,  or  subject.  The  student  might 
in  such  a  case  justly  compare  himself  to  the  pilgrim  stuck 
in  the  Slough  of  Despond.  Because  he  is  required  to  look 
closely  at  each  individual  part,  in  order  thoroughly  to  com- 
prehend the  whole,  let  him  not  suppose  that  he  is  to  scru- 
tinise it  as  with  amiscroscope.  What  is  required  is  simply, 
attentive  reading.  If  he  cannot,  after  reasonable  efforts, 
master  a  particular  passage,  let  him  mark  it  as  a  difficulty, 

1  See  the  cases  collected  in  Taylor's  Evidence  (3rd  edit.),  ss.  88-90. 
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and  pass  on.  He  will  by-and-by  return,  in  happier  mood, 
with  increased  intellectual  power  and  knowledge,  and  find 
his  difficulty  vanished. 

His  reading,  however,  must  not  only  be  thus  attentive,  but 
steadily  pursued.  "  Without  a  solid,  settled,  and  constant 
mind,  it  is  impossible  to  make  any  progress  in  this  study  ; 
for,  the  eases  being  so  intricate,  and  the  reasons  thereof  so 
deep  and  weighty,  a  wavering  and  unsettled  mind  cannot 
attain  to  the  apprehension  thereof:  being  herein  like  the 
mathematics,  wherein,  if  the  mind  be  caught  away  for  but  a 
moment,  he  is  to  begin  anew.  One  of  such  an  unsettled 
mind  is  not  capable  of  meditating  and  ruminating  upon  those 
things  which  it  hath  with  difficulty  apprehended,  so  as  to 
fix  them,  and  make  them  its  own.  Qui  ex  aliis,  saith  Seneca, 
in  alia  transiliunt,  aut  ne  transiliunt,  quidem,  sed  casu  quodatn 
iransmiituntur,  quomodo  habere  quicquam  certum  mansurumve 
possunt,  siispensi  et  vagi?  And  this  uusettledness  and  in- 
constancy is  signum  vadllantis  animi  et  nondum  feiiends  ten- 
orem  suum  ;  in  Seneca's  style — it  produceth  divers  and  con- 
trary thoughts,  aliis  alio  nitentibvs,  which,  like  divers  and 
contrary  diet,  hinder  digestion,  one  thought  smothering  the 
other,  not  sufi"ering  him  to  have  the  least  benefit  of  any. 
His  body  is  among  his  books,  not  his  mind ;  or,  if  reading, 
he  doth  not  show  himself  attentive  and  diligent,  but  doth 
either  number  the  tiles  of  the  house,  or  build  castles  in 
the  air,  or  doth  nothing  less,  than  what  he  should  do:  his 
thoughts  being  much  like  good  women's  talk  at  a  gossiping  ; 
whereof  Seneca  tells  us — varius  nobis  fv.it  sei-mo  ut  in  con- 
vivio,  nullam  rem  usqice  ad  exitum  adducens,  sed  aliunde 
transiliens."^ 

One  of  the  most  frequent  but  unperceived  sources  of  hind- 
rance, to  one  who  wishes  to  pursue  a  systematic  course  of 
legal  reading,  is  the  undue  prosecution  of  particular  topics. 
In  perusing,  for  instance,  a  treatise,  the  student  will  stumble 
on  a  difficult,  an  obscure  passage  ;  which,  as  it  ought,  excites 
his  attention.  He  begins  to  examine  the  chief  case  cited. 
That  refers  to  others,  which  again  lead  to  others,  and  he  fol- 

1  Stu.  Leg.  Bn,.,  52,  58. 
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lows.  In  doing  this,  he  accidentally  lights  upon  a  point 
which  had  occupied  his  attention  some  time  before  ;  here  he 
finds  the  law  so  invitingly  stated,  that  he  cannot  think  of 
quitting  it.  This  he  follows  up,  as  he  was  following  up  an- 
other topic: :  and  so  he  goes  on,  hour  after  hour,  perhaps, 
till  he  finds  that  he  has  drifted  far  out  of  the  point  from 
which  he  had  originally  started,  and  has  quite  lost  the  con- 
nection between  his  previous  readings.  Now,  if  he  do  not 
check  this  erratic  tendency,  he  will  never  get  through  any 
book,  or  pursuit,  satisfactorily ;  he  will  gradually  incapa- 
citate himself  for  fixed  and  continuous  mental  exertion. 
"A  cursory  and  tumultuary  reading,"  says  Lord  Coke,^ 
' '  doth  ever  make  a  confused  memory,  a  troubled  utterance, 
.and  an  uncertain  judgment."  The  acquisition  of  learning, 
however,  will  serve  but  little  purjiose,  unless  it  be  perma- 
nently and  serviceably  retained?  This  will  depend  much  on 
the  natural  powers  of  the  memory,  but  more  on  the  manner 
in  which  it  is  exercised  and  cultivated. 

"  For  my  own  part,"  says  Dugald  Stewart,  "  I  am  inclined 
to  suppose  it  essential  to  meniory,  that  the  perception,  or  the 
idea  which  we  would  wish  to  remember,  should  remain  in  the 
mind  for  a  certain  space  of  time,  and  be.  contemplated  by  it 
exclusively  of  everything  else  ;  and  that  attention  consists 
partly,  jDerhaps  entirely,  in  the  efi'ort  of  the  mind  to  detain 
the  idea  or  the  perception,  and  to  exclude  the  other  objects 
which  solicit  its  n.otice."'* 

"  When  we  first  enter  on  any  new  literary  pursuit,"  says  the 
same  distinguished  writer,  in  another  part  of  his  work,  "we 
commonly  find  our  efibrts  of  attention,  painful  and  unsatis- 
factory. We  have  no  discrimination  in  our  curiosity  ;  aiid, 
by  grasping  at  everything,  fail  in  making  those  modern 
acquisitions  which  are  suited  to  our  limited  faculties.  As 
our  knowledge  extends,  we  learn  to  know  what  particulars 

1  Preface  to  the  Sixth  Part  of  his  Keports. 

2  "  tVhat  booteth  it  to  read  much,  which  is  a  weariness  to  the  flesh ;  to 
meditate  often,  which  is  a  burthen  to  the  mind ;  to  leara  daily  with  increase 
of  knowledge;  when  he  is' to  seek  for  what  he  hath  learned,  and  perhaps, 
then  especially,  when  he  hath  most  need  thereof?  TVIthout  this,  our  studies 
are  but  lost  labour ! " — Stu.  Leg,  Ma.,  15,  16. 

3  Elcm.  Philos.  c.  ii.  p.  108,  ' 
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are  likely  to  be  of  use  to  us  ;  and  acquire  a  habit  of  directing 
our  examination  to  those,  without  distracting  the  attention 
with  others.  It  is  partly  owing  to  a  similar  circumstance, 
that  most  readers  complain  of  a  defect  of  memory,  when 
they  first  enter  on  the  study  of  history.  They  cannot  sepa- 
rate important  from  trifling  facts,  and  find  themselves  unable 
to  retain  anything,  from  their  anxiety  to  secure  the  whole.'"^ 

It  is  a  trite  remark,  that  no  power  of  the  mind  is  susceptible 
of  such  rapid  and  sensible  improvement,  as  the  memory.  It 
is  also  a  common  observation  that  the  imperfection  of  their 
memory,  is  one  of  the  earliest  and  loudest  complaints  of  legal 
students.  And  is  not  the  reason  obvious,  at  least  in  the  gene- 
rality of  cases  ?  The  "  variety  almost  infinite  "  of  objects,^ 
to  which  their  attention  is  called,  they  are  anxious  to  recol- 
lect— at  once  ;  to  fix  them  indiscriminately  in  their  memory : 
and  their  vain  efforts  to  do  so,  ensure  but  intense  chagrin, 
and  fruitless  exhaustion  both  of  body  and  mind. 

"As  the  great  purpose  to  which  this  faculty  is  subservient," 
says  Dugald  Stewart,  "  is  to  enable  us  to  collect,  and  to  retain 
for  the  future  regulation  of  our  conduct,  the  results  of  our 
past  experience  ;  it  is  evident  that  the  degree  of  perfection 
which  it  attains,  in  the  case  of  different  persons,  must  vary, 
first,  with  the  facility  of  making  the  original  acquisition  ;  sec- 
ondly, with  the  permanence  of  the  acquisition  :  and  thirdly, 
with  the  quickness  or  readiness  with  which  the  individual  is 
able,  on  partioular  occasions,  to  apply  it  to  use.  The  qual- 
ities, therefore,  of  a  good  memory  are,  in  the  first  place,  to  be 
susceptible  ;  secondly,  to  be  retentive ;  and,  thirdly,  to  be 
ready."* 

1  Phil.  c.  vii.  s.  7,  p.  462  (vol.  i). 

2  "  It  is  reported  of  Cyrus  that  he  could  have  saluted  all  his  army  by  the 
names  of  his  soldiers  respectively ;  and  Seneca  tells  us  that  he  himself,  hy  me- 
mory, repeated  2000  names  in  the  same  order  in  which  they  were  spoken  to 
him.  These  facts,  if  true,  show  to  what  a  height  the  memory  may  be  earned : 
and  if  this  faculty  be  useful  to  a  general  and  a  philosopher,  how  much  more 
80  must  it  be  to  a  lawyer,  when  the  very  cases  which  are  reported  are,  perhaps, 
more  numerous  than  the  soldiers  in  Cyrus'  army,  and  are  certainly  more  diffi- 
cult to  remember,  there  being  fewer  associations  of  ideas  to  assist  us  in  recol- 
lecting the  names  of  oases,  than  the  names  of  men." — Simps.  Reflect. 

3  Phil.  chap.  vi.  s.  7,  p.  417.  "  It  is  but  rarely  that  these  three  qualities  are 
united  in  the  same  person.    1Vo  often  indeed  meet  with  a  memory  which  is  at 
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The  law-student,  then,  having  distinctly  comprehended 
what  he  has  been  reading,  should  reflect  upon  it,  and,  so  to 
speak,  work  it  into  his  mind,  if  he  wish  .to  retain  it  for 
future  use.  He  must,  however,  make  a  prudent  selection  of 
his  topics,  not  bestowing  equal  attention  upon  things  of 
moment  and  of  insigniiicunce,  upon  principles  and  details. 
If  he  do  this,  his  mind  will  be  soon  choked  up  with  rubbish. 
It  is  puerile  to  attempt  to  remember  everything.  The  me- 
mory is,  undoubtedly,  a  most  valuable  repository — but  it 
may  be,  and  too  often  is,  made  not  a  storehouse,  but  a  lumber- 
room.  In  vain  do  we  flatter  ourselves  that  we  have  a  memory 
of  those  ideas  which  we  cannot  recollect — or  which,  if  we 
do  recollect,  are  so  confused,  that  they  perplex  or  embarrass, 
instead  of  explaining  and  illustrating  a  question.  Not  only 
must  the  powers  of  the  memory  be  thus  directed  to  proper 
objects,  but  the  student  must  form  the  habit  of  reading  with 
a  constant  reference  to  subsequent  practical  utility.  He 
must  read,  to  remember. 

The  following  observations  are  so  full  of  practical  im- 
portance to  the  young  lawyer,  that  it  has  been  thought  fit  to 
quote  them,  at  length,  from  the  work  of  that  distinguished 
writer,  to  whom  such  frequent  reference  has  been  already 
made — Dugald  Stewart :  — 

"  Every  person  must  have  remarked,  in  entering  on  any 
new  species  of  study,  the  difficulty  of  treasuring  up  in  the 
memory,  its' elementary  principles  ;  and  the  growing  facility 
which  he  acquires  in  this  respect,  as  his  knowledge  becomes 
more  extensive.  By  analysing  the  difi'erent  causes  which 
concur  in  producing  this  facility,  we  may,  perhaps,  be  led 
to  some  conclusions  which  may  admit  of  a  practical  ap- 
plication. 

"  1.  In  every  science,  the  ideas  about  which  it  is  peculiarly 
conversant,  are  connected  together  by  some  particular  asso- 


once  susceptible  and  ready ;  but  I  doubt  much  if  such  memories  be  commonly 
very  retentive;  for  susceptibility  and  readiness  are  both  connected  with  a 
facility  of  associating  ideas,  according  to  their  more  obvious  relations ;  whereas 
retentiveness,  or  tenaoiousness  of  memory,  depends  principally  on  what  is  sel- 
dom united  with  this  facility — a  disposition  to  systematise,  and  to  philosophical 
arrangement." — J6.  418. 
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elating  principle  ;  in  one  science,  for  example,  by  associa- 
tions founded  on  the  relations  of  cause  and  effect ;  in  another 
by  associations  founded  on  the  relations  of  mathematical 
truth :  in  a  third,  on  associations  formed  on  antiquity  of 
time  and  place.  Hence,  one  cause  of  the  gradual  improve- 
ment of  memory  with  respect  to  the  familiar  objects  of  our 
knowledge ;  for,  whatever  be  the  prevailing  associating 
principle  among  the  ideas  about  which  we  are  habitually 
occupied,  it  must  necessarily  acquire  additional  strength 
from  our  favorite  study. 

"  2.  In  proportion  as  a  science  becomes  more  familiar  to 
us,  we  acquire  a  greater  command  of  attention  with  respect 
to  the  objects  about, which  it  is  conversant :  for  the  informa- 
tion which  we  already  possess,  gives  us  an  interest  in  every 
new  truth,  and  every  new  fact,  which  have  any  relation  to  it. 
In  most  cases,  our  habits  of  inattention  may  be  traced  to  a 
want  of  curiosity  ;  and,  therefore,  such  habits  are  to  be 
corrected,  not  bj'  endeavouring  to  force  the  attention  in  par- 
ticular instances,  but  by  gradaully  learning  to  place  the  ideas 
which  we  wish  to  remember,  in  an  interesting  point  of  view. 

"  3.  When  we  enter  on  any  new  literary  pursuit,  we  are 
unable  to  make  a  proper  discrimination  in  point  of  utility 
and  importance,  among  the  ideas  which  are  presented  to  us  ; 
and  by  attenipiiiigto  grasp  at  everything,  we  fail  in  making 
those  modenue  acquisitions  which  are  suited  to  the  limited 
powers  of  the  human  mind.  As  our  information  extends, 
our  selection  becomes  more  judicious  and  more  confined  ; 
and  our  knowledge  of  useful  and  connected  truths  advances 
rapidly,  from  our  ceasing  to  distract  the  attention  with  such 
as  are  detached  and  insignificant. 

"  4.  Every  object  our  knowledge  is  related  to  a  variety  of 
others  ;  and  may  be  presented  to  the  thoughts,  sometimes  by 
one  principle  of  association,  and  sometimes  by  another.  In 
proportion,  therefore,  to  the  mutiplication  of  mutual  relations 
among  our  ideas  (which  is  the  natural  result  of  growing  in- 
formation, and  in  particular,  of  habits  of  philosophical  study) 
the  greater  will  be  the  numlber  of  occasions  on  which  they 
will  occur  to  the  recollection,  and  the  firmer  will  be  the  root 
which  each  idea,  in  particnlar,  will  take  in  the  memory.     It 
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follows,  tooj  from  this  observation,  that  the  facility  of  retain- 
ing a  new  fact,  or  a  new  idea,  will  depend  on  the  number  of 
relations  which  it  bears  to  the  former  objects  of  our  know- 
ledge ;  and,  on  the  other  hand,  that  every  acquisition,  so  far 
from  loading  the  memory,  gives  us  a  firmer  hold  of  all  that 
part  of  our  previous  information,  with  which  it  was  in  any 
degree  connected. 

"  5.  In  the  last  place,  the  natural  powers  of  memory  are, 
m  the  case  of  the  philosopher,  greatly  aided  by  his  peculiar 
habits  of  classification  and  arrangement — the  most  import- 
ant improvement  of  which  memory  is  susceptible."  ^ 

Influenced  by  such  reflections  as  these,  let  the  student 
approach  his  task  with  a  well-directed  and  well-regulated 
energy  :  and  if  he  be  of  even  only  average  intellect,  he  will 
soon  find  his  memory  improving  to  an  extent  that  will  sur- 
prise him.  A  patient,  perspicacious  intellect,  adopting  and 
adhering  to  a  methodical  plan  of  study,  will  soon  feel  con- 
scious of  a  memory  gradually  adapting  itself  to  its  office  ; 
forming  daily  innumerable  secret  sources  of  association,  at 
once  facilitating  the  acquisition,  retention,  and  use  of  legal 
learning.  Attention  and  method  are,  indeed,  the  founda- 
tion and  support  of  memory.  Frequent  reflection  on  what 
has  been  read — perpetual  recurrence  to  leading  principles,'-* 

lEIem.  Thil.,  u.  vi.  s.  3,  pp.  430,  431,  vol.  i.  (6th  edit.) 

'  "  I  am  inclined  to  believe,"  says  Dngald  Stewart,  "  both  from  a  theo- 
retical view  of  the  subject,  and  from  my  own  observations,  as  far  as  they  have 
reached,  that  if  we  wish  to  fix  the  particulars  of  our  knowledge  very  perma- 
nently in  the  memory,  the  most  effectual  way  of  doing  it  is  to  refer  them  to 
general  principles.  Ideas  which  are  connected  merely  by  casual  relations 
present  themselves  with  readiness  to  the  mind,  so  long  as  we  are  forced  by 
the  habits  of  our  situation  to  apply  them  to  daily  use  ;  but  when  a  change  of 
circumstances  leads  us  to  vary  the  objects  of  our  attention,  we  find  our  old 
ideas  gradually  to  escape  from  the  recollection  ;  and  if  it  should  happen  that 
they  escape  from  it  altogether,  the  only  method  of  recovering  them  is  by 
renewing  those  studies  by  which  they  were  at  first  acquired.  The  case  is 
very  different  with  a  man  whose  ideas,  presented  to  him  at  first  by  accident, 
have  been  afterwards  philosophically  arranged,  and  referred  to  general  prin- 
ciples. When  he  wishes  to  recollect  them,  some  time  and  reflection  will  fre- 
quently be  necsssary,  to  enable  him  to  do  so  ;  but  the  information  which  he 
has  once  completely  acquired,  continues,  in  general,  to  be  an  acquisition  for 
life  i  or,  if,  accidentally,  any  article  of  it  should  be  lost,  it  often  may  be 
recovered  by  a  process  of  reasoning," — Stewards  El.  Ph.,  c.  vi.  s.  2,  vol.  i.  p. 
420  (6th  edit.), 
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and  application  of  it  to  the  actual  occurrences  of  business, 
"will  be  the  readiest  way  of  making  what  is  read — our  own. 
It  cannot,  indeed,  be  too  frequently  impressed  upon  the 
student,  that  with  method  he  may  do  everything,  without 
it,  he  can  do  nothing,  in  legal  studies.  "  The  law  is  a 
labyrinth ;  and  certainly,  if  there  be  any,  method  is  that 
Ariadne's  clew  which  must  lead  us  out  of  it."  ^  "I  must, 
in  general,  say  thus  much  to  the  legal  student,"  says  Sir 
Matthew  Hale ;  "  it  is  very  necessary  for  him  to  observe  a 
method  in  his  reading  and  study.  Let  him  assure  himself 
though  his  memory  be  never  so  good,  that  he  will  never  be 
able  to  cariy  on  a  distinct  serviceable  memm'y  of  all,  or  the 
greatest  part  of  what  he  reads,  to  the  end  of  seven  years,  or 
a  much  shorter  time,  without  the  help  of  method  :  nay, 
what  he  hath  read  seven  years  since  will,  without  the  aid 
of  method,  or  reiterated  use,  be  as  new  to  him  as  if  he  had 
scarcely  read  it."  ^  This  great  man  then  proceeds  to  recom- 
mend the  student's  copying  into  a  commonplace-book  "  the 
substance  of  whatever  he  reads ;"  but,  it  may  be  suggested — 
why  not  rather  imprint  it  in  his  memory  ?  Why  beget  the 
habit  of  reliance  rather  on  a  commonplace-book,  than  on 
the  memoiy  ?  This  topic,  however,  will  be  briefly  discussed 
hereafter. — One  of  the  profoundest  and  most  versatile  scho- 
lars in  England,  and  perhaps  in  Europe,  had  a  prodigious 
memory,  which  the  author  once  told  him  was  a  magazine 
stored  with  wealth  from  every  department  of  knowledge. 
"  I  am  not  surprised  at  it,"  he  added,  "  nor  would  you  be, 
or  any  one,  that  knew  the  pains  I  have  taken  in  selecting 
and  depositing  what  you  call  my  'wealth.'  I  take  care 
always  to  ascertain  the  value  of  what  I  look  at ;  and  if 
satisfied  on  that  score,  I  very  carefully  stow  it  away.  I  pay, 
besides,  frequent  visits  to  my  '  magazine,'  and  keep  an  inven- 
tory of  at  least  everything  important,  which  I  frequently 
compare  with  my  stores.  It  is,  however;,  the  systematic 
disposition  and  arrangement  I  adopt,  which  lightens  the 
labours  of  memory.     I  was  by  no  means  remarkable  for 

1  Stu.  Leg.  Katio,  p.  134.  2  pref.  to  Eolle's  Abridgment. 
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memory  when  young ;  on  the  contrary,  I  was  considered 
rather  defective  on  that  score." 

In  conclusion,  a  little  familiarity  with  legal  studies  and 
practice,  will  convince  the  young  reader  of  the  truth  of  one 
of  theobservations  already  quoted  from  Dugald  Stewai-t- — 
of  the  practicability  of  acquiring  a  sort  of  technical  dex- 
terity in  remembering  both  facts  and  principles.  But  of 
what  avail  iire  quick  and  accurate  acquisition,  and  tenacious 
retention  of  knowledge,^  without  the  power  of  turning  it  to 
practical  account  ?  In  other  words,  what  are  apprehension 
and  memory,  without  judgment  ? 

"  The  faculty  of  examination,  or  judgment,''  as  Sir  John 
Doddridge  saith,  "  is  almost  alone  sufficient  to  make  a 
ready  and  able  lawyer.  This  solidity  of  judgment  teacheth 
to  weigh  and  try  the  particulars  apprehended,  and  to  sever 

for  use  the  precious  from   the  vile Nothing   is 

more  prejudicial  to  it  than  precipitancy,  and  impatience  of 
delay,  or  attendance  on  the  determination  of  right  reason, 
which  makes  us  commonly  run  away  with  half,  or  a  broken, 
judgment :  in  which  respect.  Aristotle  in  his  Ethics  very 
elegantly  compares  to  a  hasty  servant,  who  goes  away  post- 
ing without  his  errand.  Without  this  faculty  of  judgment, 
though  a  man  were  furnished  with  everything  else,  he-  hath 
no  more  sufficiency  to  judge  or  plead,  than  the  Code  or 
Digest ;  which,  as  one  saith,  compassing  within  them  all 
the  laws  and  rules  ,of  reason,  for  all  that,  cannot  write  one 
letter."  '- 

1  The  writer  reoolleots  a  poor  pious  soul,  one  Tictory  Purday  by  name,  an 
old  eoUier  in  Somersetshire,  who,  incredible  as  it  may  seem,  had  the  Bible  off 
by  heart !  The  writer  had  many  opportunities  of  testing  the  reality  of  his 
acquisitions — which  proved,  indeed,  prodigious.  He  had  chapter  and  verse 
for  everything.  Mention  only  one  prominent  word  of  any  verse,  and  he 
would  tell  yon  exactly  whei'e  it  was  to  be  found  with  unfaltering  readiness 
and  precision.  Not  a  step  further,  however,  could  poor  Victory  go.  As  far 
as  reasoning  went,  he  was  an  idiot.  He  could  no  more  have  jjut  two  texts 
together,  in  proof  or  disproof  of  any  particular  doctrine,  than  he  could  have 
flown. 

2  Stu.  Leg.  Ea.  pp.  14,  15.  "  Patience  and  slowness  of  belief,"  says 
another  wiiter  on  legal  studies,  "  are  the  strongest  mark  of  a  sound  judgment, 
and  are  nowhere  more  necessary  than  in  the  study  and  profession  of  the  law. 
The  seeming  agreement  which  many  cases  have  with  each  other,  in  point  of 
circumstance,  is  too  apt  to  mislead  the  warm  imagination,  and  make  us  fancy 
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Whatever  be  the  subject  of  the  student's  reading,  either  a 
treatise,  or  a  report,  let  him  imagine  himself  doing  so  in 
preparation  for  the  next  day's  actual  business.  This  reflec- 
tion is  calculated,  more  than  anything  else,  to  set  an  edge 
upon  his  attention  ;  to  put  all  his  powers  on  the  alSrt,  and 
invest  the  driest  studies  with  vivid  interest.  Is  he  reading 
an  intricate  case,  full  of  elaborate  and  subtle  argumentation  ? 
Let  him,  after  considering  each  side  of  the  question,  draw 
upon  his  own  ingenuity,  imagining  himself  to  be  one  of  the 
counsel  engaged.  Does  he  differ  on  any  points  from  the 
reasoning  which  lies  before  him  ?  Let  him  note  down  the 
grounds  of  such  difference  :  carefully  and  calmly  weigh 
each,  in  the  balance  of  his  own  understanding  ;  endeavour 
to  put  a  particular  argument  in  a  more  striking  point  of 
view — in  more  cogent  terms — to  develop  some  latent  objec- 
tion ; — in  short,  to  realize  the  case,  and  make  it  his  own. 
His  reasoning  powers  cannot  fail  to  improve  rapidly  under 
this  sharp  and  constant  exercise,  which  transforms  a  reporter 
into  a  learned,  ingenious,  and  friendly  personal  opponent. 
If,  instead  of  this,  the  student  rest  satisfied  with  what  he 
considers  a  rapid  conception  of  an  author's  meaning,  with  a 
sort  of  general  notion  of  the  scope,  and  drift  of  a  particular 
argumentation,  and  make  no  effort  to  enter  into  it  as  a 
matter  of  personal  investigation,  he  will  receive  but  little 
real  personal  benefit  from  the  best  course  of  reading  that 
could  be  devised. 

Thus,  then,  let  the  student  make  a  prudent  selection  of  a 
course  of  reading,  and  steadily  adhere  to  it ;  but  in  doing 
so,  sedulously  and  perseveringly  labour  in  the  discipline  of 
his  mind  ;  keeping  in  view  this  contemporaneous  acquisition 
of  legal  knowledge,  and  profitable  exercise  of  his  mental 
faculties  :  fixing  his  mind's  eye  upon  a  sjplendid  instance  of 
the  advantages  conferred  by  early  discipline,  upon  a  natu- 
rally fine  intellect,  that  of  Lord  Mansfield ;  of  whom  it  is 
eloquently  said,  that  "  he  apprehended  the  facts  with  such 
clearness,  retained  every  circumstance  with  such  ease,  and 


there  is  am  exact  similitude,  where,' in  fact,  there  is  am  essential  diflferenee 
between  them." — Simps.  Befleet, 
1i% 
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weighed  the  ingredients  of  equity  in  so  just  a  balance,  that 
one  is  at  a  loss  whether  to  admire  most,  the  quickness  of 
his  apprehension,  the  strength  of  his  memory,  or  the  sound- 
ness of  his  judgment." 
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CHAPTER  XII. 

Readiness  and  AccuEAcr  in  the  Application  of  Legal 
Principles. 

If  legal  principles  could  be  applied,  as  easily  as  they  may 
be  acquired,  there  would  be  an  end  of  the  greatest  difficulty 
which  is  experienced  in  prosecuting  the  legal  profession. 
"  Practice  makes  perfect "  in  this  respect,  as  in  every  other  ; 
and  should  the  student  unfortunately  not  have  the  opportu- 
nity of  seeing  sufficient  practice  in  chambers,  he  may  njake  a 
sort  of  practice  for  himself— by  imagining  cases  of  ordinary 
occurrence  submitted  to  him  for  an  opinion.  Let  him  be 
supposed,  for  instance,  to  have  calrefull}'  read  and  reflected 
upon  the  law  of  self-defence,  as  thus  stated  in  Blackstone  : — • 

"  The  first  species  of  redress  of  private  injuries  which  is 
obtained  by  the  act  of  the  party  himself,  is  the  defence  of  one's 
self,  or  the  mutual  and  reciprocal  defence  of  such  as  stand 
in  the  relations  of  husband  and  wife,  parent  and  child,  mas- 
ter and  servant.  In  these  cases,  if  the  party  himself,  or  any 
of  these,  his  relations,  be  forcibly  attacked,  in  his  person,  or 
property,  it  is  lawful  for  him  to  repel  force  by  force  ;  and  the 
breach  of  the  peace  which  happens,  is  chargeable  upon  him 
only  who  began  the  affray.'/^ — Let  him  now  put  such  simple 
cases  to  himself  as  the  following,  and  endeavour  to  apply  to 
them  the  above  principles,  with  as  much  precision  as  if  his 
opinion  were  actually  asked  by  a  client. 

Suppose,  while  a  man  is  riding  on  horseback,  another 
should  beat  the  horse,  from  which  the  rider,  is  obliged  to 
dismount  for  fear  of  being  thrown  ;  would  hebe  justified  in 
horse-whipping  the  ofl"ender  V  Or,  suppose,  that  while  a 
gentleman  and  his  wife  were  riding  on  horseback  on  the 
high  road,  a  man  were  to  commence  violently  shouting, 

1  3  Bla.  Co.  3,  4,  2  See  1  Mo.  24 ;  1  Siderfin,  433. 
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obviously  intending  to  alarm  the  lady's  horse,  and  persisted 
in  doing  so  in  spite  of  earnest  remonstrance,  till  the  horse 
began  to  rear  and  plunge  violently :  would  the  gentleman 
be  justified  in  riding  him  down,  if  he  could  not  otherwise 
put  a  stop  to  such  dangerous  uproar  ? 

Would  a  man  be  justified  in  knocking  down  one  whom  he 
saw  in  the  act  of  aiming  a  blow  at  a  costly  mirror,  or  other 
article  ? 

If  one,  seeing  at  a  little  distance,  a  man  threatening  to 
strike  the  former's  little  sister,  were  to  rush  up  and  strike 
the  man,  would  he  be  liable  to  an  action  ? 

If  a  father  were  to  come  up  the  instant  after  his  child  had 
been  struck  by  a  man,  and,  in  the  frenzy  of  alarm  and  pas- 
sion, were,  without  knowing  whether  his  child  had  actually 
been  struck,  to  knock  down  him  who  had  struck  it, — would 
the  father  be  liable  to  an  action  ? 

Thus  let  him  go  on  imagininsr  cases  occurring  among  hus- 
bands  and  wives,  parents  and  children,  masters  and  servants, 
and  others — accustoming  himself,  in  short,  to  the  prompt 
application  of  legal  priiiciples,  not  only  in  such  cases  as  those 
above  instanced,  but  in  all  the  little  occurrences  and  trans- 
actions of  business  which  might  lead  to  litigation.  Suppose, 
for  instance,  a  tradesman  who  has  undertaken  to  repair  a 
chronometer  by  a  particular  day,  fail  to  complete  the  repairs 
by  that  day,  and  his  customer,  an  East  Indian  captain,  should 
call  for  it,  just  before  setting  sail  for  India ;  can  he  insist  on 
having, his  chronometer  in  its  unfinished  state,  without  pay- 
ing the  tradesman  anything — or  can  the  latter  insist  upon 
being  paid  for  the  little  that  he  has  actually  done  V-  Or 
suppose  a  man  were  to  give  another  a  cheque  on  his  banker, 
which  was  not  presented  in  time,  would  the  banker  be  jus- 
tified in  paying  it  V  Or  suppose  a  banker,  or  the  holder 
of  a  bill,  were  to  pay  it  before  it  was  due  ?' — A  fertile  fancy 


1  See  Sinclair  v.  Bowles,  9  B.  &  C.  92. 

2  See  Serle  v.  Norton,  2  Moo.  <fc  Rob.  401,  and  the  "note  appended  to  it, 
■which  .received  judicial  commendation.  Per  Lord  Denman,  C.  J.,  in  Bolinson 
V.  SawJcsford,  9  Q.  B.  57.  See  also  Laws  and  another  v.  Band,  27  L.  J.  If.  S. 
76,  C.  P. 

3  It  would,  in  fact,  he  Jiighly  imprudent  and  dangerous  to  do  so.    The 
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can  never  be  at  a  loss  for  such  means  as  these,  of  exercising 
the  mind,  in  the  application  of  legal  principles,  and  thus  pre- 
paring it  for  the  ready  discharge  of  actual  business.  Thus 
the  student,  if  in  right  earnest,  may,  either  when  at  cham- 
bers, or  even  while  walking,  whether  alone,  or  in  company 
with  "like-minded  friends," — find 

"  Books  in  the  rmmmg  brooks, 
Cases  in  stones,  and — Uiv)  in  everything '" 

Another  expedient  may  be  mentioned,  easier,  but  not  less 
useful,  than  the  foregoing.  Let  the  student,  after  having 
carefully  mastered  the  details  of  a  particular  case  in  the  Re- 
ports, frame  variations  of  particular  circumstances,  and  con- 
sider what  would  have  been  the  effect  of  such  an  altered 
state  of  facts.  Let  him  imagine  himself  conducting  such  a 
case  iu  court,  when  it  took  such  an  unexpected  turn  as  that 
suggested  :  would,  or  would  not,  that  turn  have  varied  the 
rule  of  law  previously  applicable  to  it  ?  Introduce,  sup- 
press, vary,  particular  facts  ;  will  it  signify  ?  Suppose  a 
woman  had  married,  at  a  particular  moment — or  a  man  be- 
come bankrupt  in  the  midst  of  certain  transactions — or  one 
of  several  partners  had  retired  or  become  bankrupt — that  a 
certain  document  had  been  missing — or  a  sentence  omitted, 
or  changed,  &c. — what  would,  in  any  of  such  events,  have 
been  the  precise  situation  of  the  parties  ? 

Take,  for  instance,  the  important  case  of  Oarvalho  v.' 
Burn.^  A.,  who  resided  at  Liverpool,  was  in  tlie  habit  of 
making  consignments  of  goods  to  B.,  his  agent  in  South 
America,  for  sale ;  on  the  faith  of,  and  against  which  con- 
signments, A.  drew  bills  proportioned  to  their  amount,  to 
be  paid  by  B.,  his  agent,  out  of  the  proceeds — and  the  bills 
were  negotiated  by  the  indorsements  of  C,  who  was  A.'s 
correspondent  in  London.  Some  of  the  bills  so  indorsed, 
were  refused  acceptance  by  B.     On  receiving  information 

banker,  or  other  holder  would  not  be  protected :  and  might  be  called  on  to 
pay  it  a  second  time,  to  one  who  took  it  before  it  arrived  at  matmity.    See 
Per  Parke,  B.,  Morley  v.  Culverwell,  7  M.  &  W.  178 ;  Biwbridge  v.  Manners,  3 
Camp.  194 ;  Lazarus  v.  Cowie,  3  Q.  B.  464. 
1  4  B.  &  Add.  382,  aflSrmed  in  errror  1  Ad.  &  Ell.  883,  Burn  v.  Carvalko. 


342  Application  of  Legal  Principles, 

of  this  ffict,  C.  requested  that  A.  would  order  B.,  in  case  he 
did  not  pay  A.'s  drafts,  immediately  to  hand  over  to  C.'s 
agent,  such  property  as  B.  had  of  A.'s,  equivalent  to  the  bills 
which  should  not  be  paid  by  B. ;  and  A.  agreed  to  do  so. 
Thus  far  all  is  plain  sailing.  Let  the  student,  now,  imagine 
the  death,  or  bankruptcy,  of  A.,  B.,  or  C,  either  before  or 
after  the  accepting  or  indoraing  the  bills,  or  before  the  con- 
signments of  goods  ;  or  otherwise  vary  the  arrangements  be- 
tween the  parties,  and  see  what  would  then  be  their  respec- 
tive rights  and  liabilities.  Let  him,  for  instance,  put  the 
case  which  actually  happened,  viz.,  that  A,,  between  the  time 
of  giving  his  order  to  transfer  the  goods,  and  of  that  order's 
arrival  in  South  America,  had  become  bankrupt, — what 
would  be  the  consequence  of  such  an  event?  Did  the  bar- 
gain between  A.  and  C.  operate  as  an  assignmenl  of  the  pro- 
perty in  A.'s  goods,  then  held  by  his  agent  B.  ?  Or  did  the 
goods  continue  to  be  A.'s  property  at  the  time  of  his  bank- 
ruptcy, and  consequently  go  to  Ma  assignees  9^ — Or  suppose 
that  B.  had,  before  the  receipt  of  the  order,  sold  the  goods, 
and  the  order  had  been  for  so  much  of  the  proceeds  as  would 
cover  the  debt  due  to  C. ;  would  C.  have  been,  under  these 
circumstances,  entitled  to  the  money  V 

There  cannot  be  a  better  preparative  than  this,  for  the  stu- 
dent who  meditates  an  early  entrance  into  court.  He  will 
have  been  so  accustomed,  as  it  were,  to  take  himself  hy  sxlV' 
prise,  that  he  will  be  all  the  better  prepared  for  the  "  chances 
of  the  war :"  he  will  suflfer  no  one  else,  unless  succumbing 
to  vis  major,  in  the  shape  of  a  powerful  judge,  or  opponent, 
to  take  him  by  surprise.  If  a  judge  suddenly  propose  to 
him  an  ensnaring  question,  he  will  be  self-possessed  and  ready, 


1  The  latter  was  held  to  he  the  case,  on  the  ground  that  there  Is  a  difference, 
as  against  the  assignees  of  the  bankrupt  assignor,  between  an  equitable  assign- 
ment of  chattels  specifically  ascertained,  and  an  agreement  to  satisfy  a  par- 
ticular demand  by  the  transfer  of  .an  equivalent  portion  of  chattels  not  spe- 
cifically ascertained.  In  the  case  of  Mogg  v.  Balcer,  3  M.  <fc  W.  198,  Parke,  B., 
said  that  he  had  had  the  opportunity  of  consulting  high  authority  on  the  sub- 
ject, and  found  that  this  distinction  prevailed  equally  in  equity,  and  at  law. 

2  See  Crmvfoot  v.  Gurneij,  9  Bing.  372,  and  lAversidge  v.  Broadbelt,  28  L.  J. 
'if.  S.  332  (Ex.);  and  the  observatiou  at  page  337,  by  Bramwell,  B.,  as  to  the 
marginal  notes  of  Crowfoot  v.  Gurney. 
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while  another  would  be  disconcerted,  and  either  faintly  stam- 
mer forth  an  insane  or  even  ridiculous  reply,  or  sink,  in  silly 
silence,  into  his  seat. 

It  is  now  the  habit,  to  some  extent  to  be  deprecated,  of 
the  common  law  judges  to  interpose  so  frequently  in  the 
course  of  an  argument,  by  suggesting  questions,  and  putting 
cases,  often  very  trying  and  dangerous  to  those  who  have  not 
either  had  long  experience,  or  have  accustomed  themselves 
to  continuous  reading  and  thought  in  private, — that  it  seri- 
ously interferes  with  a  prepared  argument.  Nothing  is  a 
more  satisfactory  test  of  legal  ability,  however,  than  the  readi- 
ness and  tact  with  which  such  unexpected  objections  are 
answered.  If  the  train  of  a  man's  ideas  be  on  these  occa- 
sions altogether  interrupted,  it  is  clear,  either  that  he  is 
not  sound  and  firm  in  his  law,  or  lacks  that  clear-headed- 
ness, confidence  and  presence  of  mind,  which  are  essential 
to  forensic  success. 

While,  however,  the  student  is  anxious  to  acquire  the  habit 
of  looking  at  facts  in  a  legal  point  of  view,  he  is  cautioned 
against  pushing  it  too  far,  and  falling  into  a  captious,  quib- 
bling humour.  He  must  remember  that  there  is  a  common 
sense  view  to  be  taken  of  even  the  most  coinplicated  facts — - 
one  which  the  judge  themselves  are  always  anxious  to  take, 
and  to  present  to  a  jury .  Medio  tutissimus  ibis.  Many  men 
are  very  successful  at  the  bar,  especialy  at  Nisi  Prius,  merely 
through  possessing  this  valuable  faculty.  One  of  the  ablest 
judges  now  on  the  bench,  and  an  early  friend  of  the  author's 
at  the  bar,  said  to  him  soon  after  he  had  made  his  appear- 
ance in  court,  "  let  me  assure  you  pleaders  that  come  to  the 
bar  with  your  heads  full  of  law — that  here,  an  ounce  of  fact 
is  worth  a  pound  of  law" 
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CHAPTER  Xni. 
Facility  of  Eefeeenoe. 

"  Knowledge  is  of  two  kinds,"  said  Dr.  Johnson  ;i  "  we 
Imow  a  subject  ourselves,  or  we  know  where  we  can  find  in- 
formation upon  it-"^ 

This  is  especially  applicable  to  the  study  and  practice  of 
the  law  :  for  in  the  vast  multiplicity  of  its  topics,  what  mem- 
ory can,  especially  in  the  early  stages  of  study  or  practice, 
pretend  to  an  adequate  familiarity  with  a  thousandth  part 
of  it  ?  A  facility  of  reference  will  in  a  great  measure  com- 
pensate for  this  deficiency ;  and  as  the  acquisition  of  that 
facility  may  certainly  be  expedited,  it  will  be  the  author's 
endeavour,  in  this  section,  to  suggest  a  few  little  practical 
expedients  for  the  attainment  of  so  desirable  an  object. 

When  a  "  case"  is  put  into  the  hands  of  the  young  student, 
unless  his  tutor  happen  to  be  near,  to  assist  him,  he  will  be 
often  utterly  at  a  loss  in  what  direction  to  look  for  "  the 
law"  on  the  subject,  and  may  possibly  spend  hours  in  turning 
over  books,  in  the  vain  hope  of  lighting  upon  something  "  in 
point."  Few  things  are  so  calculated  to  fret  and  dishearten 
a  student,  as  frequent  unsuccessful  researches  of  this  kind. 
Let,  therefore,  one  of  his  earliest  objects  be  to  familiarise 
himself  with  the  leading  heads  of  law,  so  that,  on  reading 
over  any  statement  of  facts,  he  may  at  least  know  to  what 
quarter  he  should  look  for  information  :  as,  principal  and 
agent:  stoppage  in  transitu:  tender:  set-off:  agreements: 
bills  of  exchange:  death  of  parties,  &c.,  &c.,  &c.,  as  enum- 
erated in  the  table  of  contents,  in  any  of  the  leading  works 
of  reference. 


1  Boswell's  Life  of  Johiison,  vol.  iii.  p.  75. 

2  See  9  cautiou  concerning  this  observation,  anU,  pp.  214,  5. 
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He  musl  make  a  practice  of  carefully  running  his  eye 
over  the  chief  and  sub-divisions,  down  to  the  very  sections, 
and  endeavour  to  retain  as  distinct  an  impression  as  he  can, 
of  the  kind  of  matter  to  be  found  in  each.  When  he  has 
been  led  into  a  long  and  close  investigation  on  any  particu- 
lar point,  let  him  endeavour  to  bear  in  mind,  so  to  spealt, 
the  traces  of  the  country  he  has  quitted,  in  order  that,  oil  a 
future  visit,  he  may  be  able  to  find  his  way  about,  more 
readily.  Let  him  strive  to  recollect  the  trains  of  thought — 
the  suggestions  and  associations  which  led  him  from  step  to 
step  in  his  researches,  till  at  length  he  discovered  what  he 
sought ;  an  effort  this  which,  constantly  repeated,  must  sei-ve 
not  only  to  fix  in  his  mind  valuable  information,  but  sensibly 
improve  his  memory.  When  any  statement  of  facts  is  laid 
before  him  for  an  opinion,  the  student  must,  as  he  goes  over 
it,  strive  to  refer  particular  topics  to  their  appropriate  de- 
partments :  e.  g. — "  Waiver  of  notice  to  quit — sale  of  goods 
by  sample — principal's  right  as  against  agent — admission  by 
agent,"  &c.  It  may  be  perhaps  a  mercantile  case  involved 
in  many  troublesome  and  really  irrelevant  details, — respect- 
ing an  agent's  sale  of  goods  by  sample ;  in  which  the  buyer 
disputes,  inter  alia,  the  right  of  the  undisclosed  principal  to 
maintain  an  action,  &c.  &c.  Possibly  the  pupil  had,  not 
long  before,  occasion  to  go  over  the  whole  province  of  prin- 
cipal and  agent  law,  and  recollects  the  precise  spot  where 
there  lies  a  little  heap  of  decisions  on  the  main  point  in  his 
present  case,  viz.  the  subsequent  recognition  of  his  agent's 
authority,  by  an  undisclosed  principal.  Thither,  therefore, 
he  turns — finds  a  case — say  Grogan  v.  Wade — underscored; 
and  on  turning  to  that  case  ^  discovers  the  fruit  of  some 
previous  researches,  in  the  shape  of  four  or  five  MS.  notes  of 
recent  decisions,  one  of  them,  perhaps,  exactly  in  point  on 
the  present  occasion  :  and  thus,  it  may  be,  further  investiga- 
tion is  rendered  unnecessary ;  inasmuch  as  all  the  seller's 
objections  depended  upon  this  one,  which  has  been  demon- 
strated to  be  untenable.  If,  however,  the  student  be  not 
pressed  for  time,  he  will  make  a  point  of  considering  the 

1  2  Starkie's  Keports,  p.  443.. 
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whole  case,  as  carefully  as  though  he  had  made  no  such  dis- 
covery of  a  governing  decision  as  that  above  mentioned ; 
for  it  must  be  a  rule  with  him  to  omit  no  opportunity  of 
thoroughly  investigating  a  case,  of  hunting  about  for  au- 
thorities, and  endeavouring  to  apply  them  to  facts.  This  is 
the  right  way  to  get  a  facility  of  reference,  which  will  be 
invaluable  to  him  ;  and  is  it  not  preferable  to  the  habit  which 
some  pupils  have,  of  running,  scared  with  the  first  sight  of 
a  "case,"  especially  if  it  appear  somewhat  bulky,  to  tease 
their  tutor  with  the  hurried  inquiry — "  Where  shall  I  find 
anything  about  it  ?  "  Surely  that  tutor  should  reply,  as  did 
the  mother  of  Sir  William  Jones  to  her  splendid  son, 
"Bead,  and  you  will  know." — Ask  any  pleader,  convey- 
ancer, or  counsel,  Avho  has  had  the  greatest  experience  with 
pupils,  and  he  will  tell  you,  that  the  best  class  of  them  give 
the  least  trouble  to  their  tutors,  and  soonest  begin  even  to 
afi'ord  them  real  assistance. 

"  The  best  book  of  reference,"  justly  observes  the  editor 
of  Wynne's  Eunomus,  "is  Comyns'  Digest."  With  this 
great  storehouse  of  law,  the  student  must,  notwithstanding 
recent  and  great  changes  of  the  law,  take  care  to  familiarise 
himself ;  striving  to  know  every  important  chamber  of  it, 
every  closet  in  that  chamber,  every  shelf  in  that  closet,  and 
also  something  of  the  contents  of  every  shelf;  so  that  he 
may  be  able,  as  the  saying  is,  to  "find  his  way  to  it  in  the 
dark."  It  is  impossible  to  speak  in  too  high  terms  of  this 
great  monument  of  the  Lord  Chief  Baron's  accurate  and 
profound  learning.  "It  is  a  production,"  says  Chancellor 
Kent,  "of  vastly  higher  order  and  reputation  than  that  of 
Viner,  and  the  best  Digest  extant,  upon  the  entire  body  of 
the  law."i  "  In  this  admirable  collection,"  says  Dr.  Wood- 
eson,  "the  usual  method  pursued,  of  conveying  the  doc- 
trine on  any  subject,  is,  to  set  down  a  general  position,  then 
to  illustrate  it  by  examples,  and  finally  to  restrain  it  by  ex- 
ceptions: all  of  which  is  done  with  remarkable  clearness 
and  conciseness  of  expression,  and  the  information  desired 
is  seldom  long  sought  after,  or  in  vain."^     "  I  find  it  laid 

1 1  Kent,  Comm.  510.  i  Elem.  of  Jmisp.  p.  103.    [a.d.  1780.] 
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down,"  said  Lord  Kenyon,  in  the  memorable  case  of  Pasley 
V.  Freeman,  "  by  the  Lord  Chief  Baron  Comyns,  that  an 
action  upon  the  case  for  deceit,  lies,  when  a  man  does  any 
deceit  to  the  damage  of  another.  He  has  not,  indeed,  cited 
any  authority  for  this  opinion  ;  but  his  opinion  alone,  is  of 
great  authority  :  since  he  was  considered  by  his  contempora- 
ries as  the  most  able  lawj'er  in  Westminster  Hall ;  "  an 
opinion  which  Lord  Kenyon  repeated,  in  so  many  words,  a 
year  afterwards,  in  another  case.^ 

The  late  Mr.  Justice  Littledale,  a  profound  lawyer,  was 
so  thoroughly  intimate. with  every  part  of  Comyns'  Digest, 
that  he  seemed  to  find  somethrng  in  it  directly  in  point, 
whatever  might  be  the  case  before  him  :  and,  when  counsel, 
while  arguing,  heard  him  whisper  from  the  bench,  "  usher, 
get  me  Comyns'  Digest,  title  officer "  (or  whatever  else  it 
might  be),  he  was  gure,  in  a  few  moments,  to  feel  the  force 
of  some  missile  from  the  Digest  I'^ — If  the  student  would 
sit  down,  study,  and  draw  up  a  kind  of  tabular  view  of  any 
particular  head  of  Comyns''  Digest, — say-  that  of  "  Action 
on  the  Case  for  Defamation  " — with  a  view  of  ascertaining 
the  author's  system  and  method  of  distribution,  he  would 
speedily  be  convinced  how  just  are  the  eulogiums  above 
cited,  and  be  stimulated  to  a  further  and  more  minute  inves- 
tigation.— There  is  one  little  impediment  to  be  found,  in 
the  Lord  Chief  Bai'on's  constant  adoption  of  obsolete  Nor- 
man French  words  for  the  headings  of  particular  articles. 
Who  would  think,  for  instance,  of  hunting  for  information 
concerning  tithes,  under  the  head  of  "  Dismes  ; "  Ecclesias- 
tical Law  under  ^^ Esglise ;•"  goods  and  chattels,  under 
^^Biens;"  deeds,  under  ^^Fait;"  highways,  under  ^^  Qhi- 
tnin;"  for  the  signification  and  construction  of  particular 
words  and  phrases,  under  ^^  Parols  ?"     This  little  obstacle, 

1  Milner  y.  Milnes,  3  T.  B.  631. 

i  The  author,  one  day  arguing  before  the  Queen's  Bench,  was  suddenly- 
asked  by  Mr.  Justice  Littledale,  "Where  do  you  find  thatf"  "  In  Comyns' 
Digest,  my  Lord."  "Where?"  " Title  ' Executor.'"  "There's  no  such 
title,"  he  rejoined  abruptly,  and  rather  angrily,  occasioning  a  smile  all  over 
the  court.  The  real  title  was  "Administration,"  from  which  the  .author  had 
taken  the  passage  he  was  quoting  to  the  court. 
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however,  may  be  soon  surmounted  by  a  little  perseverance. 
There  is,  besides,  an  index  verborum  prefixed  to  the  later 
editions,  which  will  serve  to  guide  the  pupil,  by  the  modern 
terms,  to  those  more  ancient,  which  head  particular  sections. 
When  it  is  mentioned  that  the  fifth  and  last  edition  of  this 
great  work,  ably  edited  by  the  late  Mr.  Hammond,  appeared 
in  the  year  1822,  the  student  will  easy  imagine  what  havoc 
of  its  contents  has  been  made  by  intervening  changes  in  the 
law.  Very  large  portions  are  long  since  obsolete  :  but  those 
which  remain  in  force,  may  be  safely  regarded  as  possessing 
accuracy,  brevity,  and  terseness  unequalled.  The  title 
"  Pleader,"  justly  observes  •Chancellor  Kent,^  has  often  been 
considered  as  the  most  elaborate  and  useful  head  of  the  work  : 
but  the  whole,  is  distinguished  for  the  variety  of  the  matter, 
its  lucid  order,  the  precision  and  brevity  of  the  expression, 
and  the  accuracy  and  felicity  of  the  execution.''^ 

One  other  suggestion  is  ofi'ered  to  the  student,  and  it  is 
reserved  for  the  last,  on  account  of  its  special  importance 
Let  the  student,  or  rather  young  practitioner,  set  himself 
down  resolutely  to  the  task  of  reading,  with  the  utmost  care, 
each  new  number  of  the  reports  :  and  aftei-  noting  up  every 
really  impartard  decision,  i.  e.  minuting  it  on  the  margin  of 
some  previous  case  in  the  reports,  which  it  materially  af- 
fects— either  corroborating,  over-ruling,  or  qualifying  it — 
distribute  their  contents  under  their  appropriate  heads,  in 
any  favourite  text-book.  It  is  only  by  some  such  means  as 
these,  that  the  young  practitioner  can  attempt  to  keep  pace 
with  the  decisions  which  now,  truly, 

■  "  Come  not  single  spies, 


But  in  battalions." 


1 1  Comm.  510. 

2  The  work,  in  eight  ample  8vo  volumes,  can  now  be  obtained  for  a  com- 
paratively small  sum :  and  the  student  will  do  well  to  obtain  a  copy,  while 
he  has  the  opportunity. 


Mastery  of  Complicated  Cases.  'MH 


CHAPTER  XIV. 
The  Masteby  of  Complicated  Cases. 

Jbveux  parler  seulement,"  says  M.  Renouard,!  "de  cette 
aptitude  pratique  qui  decouvre  promptement  le  siege  des 
difficulties,  prend  un  parti  sur  leur  solution,  ecarte  les  cir- 
constances  eti-angeres  et  les  accessoires  inutiles,  s'appuie  a 
propos  sur  des  axiomes  generalement  admis,  et  sua  des  exem- 
ples  non  contestes,  qui,  sans  posseder  parfaitement  les  sources 
de  la  doctrine,  sait  du  moins  y  recourir  sans  embarras,  et 
les  consulter  avec  fruit. 

"Pour  acquerir  cette  aptitude,  et  le  degre  de  science 
qu'elle  exige,  I'usage  des  afiaires  est  le  supplement  indis- 
pensable, des  lecous  puisees  dans  les  ecoles,  et  meme  des 
meditations,  du  cabinet. — Cet  apprentissage  pratique  est  une 
prepparation  que  rien  ne  saurait  completement  remplacer,  et 
qui  doit  necessairement  preceder  I'exercise  de  la  profession 
d'avocat." 

Some  minds  have  naturally  a  wonderful  aptitude  for  mas- 
tering the  most  intricate  combinations  of  facts :  seeing  at  a 
glance  their  true  bearings,  and  remembering  them  with 
accuracy  for  almost  any  length  of  time.^  This  is  a  rare  and 
valuable  quality  in  a  lawyer,  one  enabling  him  to  discharge 
the  most  arduous  professional  duties  with  ease  and  rapidity. 
Attention,  and  judicious  exercise,  however,  will  give  a  high 
degree  of  this  power,  to  even  those  who  have  long,  and  with 
reason,  despaired  of  acquiring  it :  who  have  long  hud  to 
lament  the  want  of  a  clear  and  comprehensive  intellect.  He 
who  is  in  this  situation,  and  would  better  himself,  must  not 
only  begin  well,  but  "  persevere  in  well  doing  :"  and  that  he 

1  Themis,  IT. 

2  Lord  Ljmdhurst  was  a  truly  ■wonderful  instance  of  this  aptitude.    Ifext 
to  hini  in  this  respect  was  in  the  author's  opinion,  the  late  Sir.  WUliam  Follett, 
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may  do  this  effectually,  he  is  requested  to  attend  to  the  fol- 
lowing brief  suggestions. 

Let  him  address  himself  to  any  statement  of  facts,  orargu-  « 
ments,  either  in  the  bc^oks,  or  in  actual  business,  with  calmness 
and  deliberation ;  not  permitting  his  mind  to  wander,  or 
hurry  over  details  even  apparently  the  most  insignificant.  It 
requires  much  skill  and  experience  to  know  what  facts  are, 
and  what  are  not,  really  insignificant ;  and  the  student  must 
wait  for  some  years,  before  he  undertakes  such  a  decision, 
at  first  sight.  Let  him  read  attentively  through  the  state- 
ment, from  beginning  to  end;  and  in  doing  so,  make  any 
little  notes  or  marks  he  pleases,  in  order  to  assist  his  recol- 
lection of  what  appears  to  be  of  leading  importance.  Then 
let  him  cast  off  his  eye  from  book  or  papers,  and  strive  to 
go  over  the  whole  in  his  mind :  a  habit  which  will  be  attended 
with  several  advantages.  It  may  teach  him,  forcibly,  the 
frailty  of  his  own  powers — his  indistinctness  of  apprehension, 
his  feebleness  of  memory.  Before  he  undertook  this  ordeul, 
he  probably  fancied  himself  in  perfect  possession  of  what  he 
had  read :  that  he  retained  a  distinct  and  orderly  recollection 
of  the  whole,  when,  alas,  mortifying  fact !  he  finds  himself, 
on  being  put  to  the  trial,  utterly  at  fault ;  scarce  a  trace 
clear,  but  all  indistinctness,  confusion,  and  error.  Is  not 
this,  then,  calculated  to  startle  him  into  strenuous  efforts  to 
remedy  so  serious  and  fundamental  a  deficiency  ?  A  second 
perusal  will  probably  clear  up  many,  a  third,  may  dissipate 
all  obscurities.  He  will  then  have  his  case  fully  in  his  mind , 
so  that  he  could  undertake  to  state  it  even  in  open  court, 
before  judge  and  jury  :  and  having  thus  mastered  the  facts, 
will  not  find  much  difficulty  in  applying  to  them  the  law. 
Let  the  student  persevere  in  this  course  for  a  little  time,  and 
he  will  soon  find  how  much  it  has  quickened  and  invigorated 
his  powers.  It  will  enure  him  to  habits  of  patient  investiga- 
tion, accurate  discrimination,  tenacious  retention,  and  deci- 
sive judgment.  He  will  be  no  longer  under  the  distressing 
necessity  of  reading  a  thing,  on  perhaps  the  most  urgent 
occasions,  three  or  four  times  over,  before  he  can  '  take  it  in' 
— if  such  an  expression  be  allowable, — each  time  letting  slip 
more  than  before, — till  he  is  fatigued,  irritated,  and  confused, 


Practical  Hints.  .'^SI 

beyond  the  power  of  recovery,  and  has  justly  earned,  per- 
haps, the  ruinous  character  of  "  a  muddle-headed  fellow." 

Discrimination  must  be  used,  in  choosing  the  subjects  of 
such  exercises,  as  these:  Those  cases  must  be  first  selected, 
which  are  comparatively  short  and  simple,  and  only  grad- 
ually those  more  difficult  and  complex,  or  the  student  will 
get  discouraged  from  going  on  with  this  wholesome  process. 
Imagine  a  young  and  volatile,  but  anxious  student,  set  to 
work  upon  such  cases  as  are  to  be  found,  for  instance,  in 
actual  practice,  in  bankruptcy,  and  partnership  I  Cases,  too, 
not  prepared  beforehand  for  investigation,  with  their  perplex- 
ing superfluities  stripped  ofi",  by  the  experienced  hand  of  a 
reporter  I  Let  not  the  student  be  too  anxious  to  take  in  the 
whole  details  of  his  heavier  cases,  at  once.  The  effort  may 
be  too  great  for  his  unpractised  powers.  Let  him  split  such 
cases  into  parts,  and  master  each  separately,  before  proceed- 
ing to  the  other,  or  considering  their  general  effect  in  com- 
bination. 

Let  the  student,  lastly,  never  think  of  looking  for  the  law 
applicable  to  a  case,  before  he  shall  have  obtained  this  accurate 
and  thorough  knowledge  of  the  facts.  How  can  he  draw  cor- 
rect conclusions  from  premises  not  even  half  understood,  or 
totally  misunderstood  ?  A  single  circumstance,  in  a  long 
chain  of  facts,  lost  sight  of,  or  misapprehended,  will  often 
invalidate  all  his  reasonings,  insuring  vexation  to  himself, 
and  defeat  to  his  client.  "  First  catch  your  fish,"  says  the 
astute  Mrs.  Glasse,  "  and  then  cook  it :"  and  so  it  may  be 
said  to  the  student :  first  fix  the /acts  in  your  mind,  and  then 
deal  with  them  according  to  law. 
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CHAPTER  XA7. 

How  TO  Promote  Distinctness  of  Thought  and 
Recollection. 

This  is  a  quality  essential,  of  course,  to  the  successful 
study  of  any  science  ;  but  there  are  reasons  why  the  want 
of  it  is  peculiarly  felt  by  legal  students,  and  why  its  attain- 
ment is  difficult.  It  is  certainly  a  rarer  quality  than  is  gener- 
ally imagined  ;  and  he  is  often  most  signally  destitute  of  it, 
who  is  least  conscious  of  the  fact.  The  very  nature  of  legal 
science  contributes  to  this :  for  its  general  principles,  though 
their  deep  foundations  are  reason  and  justice,  are  fettered  and 
restricted  by  such  subtle  distinctions — they  admit  of  such  end- 
less exceptions  and  modifications,  as  often  to  prevent  anything, 
at  least  in  the  case  of  beginners,  like  a  clear  and  distinct  know- 
ledge of  their  proper  character  and  functions.  The  science  of 
the  law,  thus  apparently  expands  into  a  vast  series  of  details; 
barely  distinguishable  from  one  another  by  the  most  practised 
powers  of  discrimination.  Thefacts,  again,  often  imperfectly 
stated,  are  always  varying,  frequently  only  by  shades  of  differ- 
ence scarcely  perceptible;  being  sometimes  so  perplexed  and 
intricate,  that,  unless  extraordinary  effort  be  made,  the  mind 
loses  sight  of  the  true  governing  facts,  the  leading  details,  and 
floats  away  amid  a  haze  of  minor  circumstances.  This  requisite 
accuracy  of  discrimination,  the  student  is,  too  often  indisposed 
to  give,  chiefly  because  he  is  distracted  and  confounded  with 
the  number,  variety,  and  difficulty  of  the  topics  he  has  to 
deal  with — of  the  knowledge  ever  to  be  yet  acquired,  and  is 
apt  to  make  eager  and  hasty  efforts  to  "  get  over  the  ground," 
without  pausing  to  reflect  how,  or  adverting  to  the  possibility 
of  his  having  to  traverse  it  again.  "  They,"  says  a  quaint, 
shrewd  writer,  "  that  read  and  wvite  cursim  et  properantes, 
are  like  pilgrims,  who  have  many  hosts,  and  few  friends — 
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read  much,  and  understand  little."  Such  an  one  is  perhaps 
inclined  to  rest  satisfied  with  a  mere  glance  at  his  subject, 
if  he  can  by  that  means  get  rid  of  the  individual  emergency  ; 
and  postpones  from  day  to  day,  from  week  to  week,  from 
year  to  year,  the  task  of  going  a  second  time  over  the  ground, 
in  order  to  acquire  a  better  knowledge  of  it.  He  may  be 
compared  to  a  glutton,  whose  object  is  quantity,  not  quality 
— the  greatest  quantity  devoured  in  the  shortest  time  :  and 
may  be  addressed  in  the  words  of  Bishop  Hall, — "  How 
much  better  is  it  to  refresh  yourselfe  with  many  competent 
meales,  than  to  buy  one  day's  gluttony,  with  the  fast  of  many !" 

Thus  the  student  may  eat  of  fifty  dishes,  without  appre- 
ciating the  flavour  of,  or  receiving  nourishment  from,  one  ; 
and  is,  besides,  by-and-by,  laid  up  with  fits  of  mental  in- 
digestion, which  at  length  recur  so  often  as  to  impair  both 
appetite  and  health.  There  is,  in  this  respect,  no  diflference 
between  physical  and  intellectual  indigestion. ^ 

The  necessity  too,  which  has  been  elsewhere  alluded  to,  of 
rapidly  passing  from  one  subject  to  another,  in  actual  business, 
is  another  fertile  source  of  indistinctness  and  superficiality. 
Students  and  young  practitioners,  not  calm  and  confident  in 
their  own  resources,  insufficiently  stored  with  accurate  and 
well-arranged  information,  nevertheless  somehow  contrive  to 
find  themselves  in  perpetual  bustling  activity — ever  "  up 
and  doing."  They  do  little  more,  for  instance,  than  hastily 
cast  their  eye  over  the  marginal  abstracts  of  the  current 
Reports,  even  of  the  most  important  decisions,  or  deposit 
them,  it  may  be,  in  some  text-book,  resolving  to  recur  to 
them  at  a  more  "  convenient  season  " — relying  upon  finding 
them  there  when  wanted,  ready  for  use ;  and  making  thus  no 
effort  to  incorporate  each  new  ingredient  with  the  existing 
stock  of  their  knowledge.     Can  it  be  wondered  at  that  such 

1  "  Our  reading  keeps  proportion  with  our  meats,"  says  Phillips,  "  which,  if 
they  be  swallowed  whole,  are  rather  a  burthen  tha,n  nourishment.  'Quod  in 
corpore  nostro  videmus  operari  naturam,'  saith  Seneca, '  alimenta  quse  acoepi- 
mus,  qnamdiu  in  sua  qualitate  perdurant,  et  solida  innatant  stomaoho,  oneri  sunt; 
at  cum  ex  eo  quod  erant  mntata  sunt,  tunc  demum  in  vires  et  sanguinem 
transeunt.  Idem  in  illis  quibus  aluntur  ingenia  priestemus,  ut  quseounque 
hausimus  non  patiamur  Integra  esse,  ne  aliena  sint  coquamns  Ula,  alioquin  in 
memoriam  ibunt,  non  ingenium, ' "— Stn,  Leg.  Ka.  pp.  186,  7. 
33 
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people,  "  lawyers  iu  haste,"  are  alwayis  confused  and  over- 
whelmed ?  That  a  perpetual  series  of  such  slovenly  and  super- 
ficial acquisitions,  at  once  impairs  their  powers,  and  vitiates 
their  knowledge,  spreading  a  thick  haze  over  everything  ? 
Such  persons  have  a  faint  recollection,  on  a  question  being 
asked  which  requires  a  prompt  and  accurate  answer,  of 
a  particular  decision :  they  "  know  there  is  such  an  one," 
but  are  "  not  quite  sure  what  was  the  precise  point  decided  : " 
are  satisfied  "it  was  something,  nay,  a  good  deal — ^like  the 
present,"  &c.,  &c. :  and  if  they  cannot  succeed  in  discover- 
ing it  at  the  moment,  will  perchance  blurt  out  a  confident 
answer,  as  if  from  sudden  recollection  of  the  substance  of 
the  decision,  and  thus  perhaps  seriously  mislead  a  client, 
and  expose  themselves  ridiculously  to  an  able  and  contemp- 
tuous listener.  Those  who  will  not  strenuously  and  per- 
severingly  strive  after  this  intimate  and  exact  knowledge, 
this  accurate  recollection  of  what  they  have  read,  are  apt 
to  fall  into  mortifying  dilemmas.  But  a  short  time  ago,  a 
young  barrister  cited  a  case  in  court,  very  confidently,  as 
deciding — so  and  so;  but  on  the  judge  asking  him  to 
point  out  the  case,  and  hand  up  the  report,  he  found,  to  his 
unspeakable  mortification  and  alarm,  that  he  had  represented 
the  case  -as  exactly  the  reverse  of  what  it  ■  really  was.  The 
judge  looked  somewhat  distrustfully  on  the  embarrassed, 
hasty,  but  really  conscientious  counsel,  admitting  his  confused 
.  apology,  but  cautioning  him  to  look,  another  time,  before 
he  leaped  ! 

Now  let  the  student  keep  this  little  instance  in  view,  while 
dealing  with  the  slippery  matters  of  law.  Surely  five  lead- 
ing cases,  recollected  with  accuracy,  are  worth  five  hundred 
imperfectly  understood.^  Attentive  reading,  frequent  reflec- 
tion upon  whatever  is  read,  and  application  of  it  to  business, 
are  the  only  guarantees  of  distinctness  of  thought  and  recol- 
lection. "  As  reason,"  says  Lord  Coke,  "  is  the  soul  of  the 
law,  it  cannot  be  said  that  we  know  the  law,  until  we  appre- 
hend the  reason  of  the  law ;  that  is,  when  we  bring  the 
reason  of  the  law  so  to  our  owii  reason,  that  we  perfectly 

I  "  One  book,"  says  PhiUipa,  "well  digested,  is  bettor  than  tea  hastily  slub 
bered  over."— Stu.  Leg.  Ka.  188. 
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understand  it  as  our  own ;  and  then,  and  never  before,  we 
have  an  excellent  and  inseparable  property  and  ownership 
therein,  so  as  we  can  neither  lose  it,  nor  any  man  take  it 
from  us  :  and  we  shall  be  thereby  directed  very  much,  the 
learning  of  the  law  being  chained  together  in  many  other 
cases.  But  if  by  his  study  and  industry  the  student  make 
not  the  reason  of  the  law  his  own,  It  is  not  possible  for  him 
to  retain  it  in  memory  :  for  though  a  man  can  tell  the  law, 
yet  if  he  know  not  the  reason  thereof,  he  will  soon  forget 
his  superficial  knowledge ;  but  when  he  findeth  the  right 
reason  of  the  law,  and  so  bringeth  it  to  his  natural  reason, 
that  he  comprehendeth  it  as  his  own,  this  will  not  only 
serve  him  for  the  understanding  of  the  particular  case,  but 
of  many  others :  for  cognitio  legis  est  copulata  et  complicata  ; 
this  knowledge  will  long  remain  with  him."  ^ 

Let  the  student,  on  discovering  any  leading  case,*  devote 
his  utmost  efforts  to  the  mastery  of  it,  in  all  its  particulars, 
and  make  frequent  reference  to  it,  in  order  to  test  the  accu- 
racy of  his  recollection.  Let  him  keep  a  list  of  such  cases 
always  beside  him,  and  frequently  inquire  of  himself  thus : 
^^  Dawes  v.  Peck,  8.  T.  R. — Carrier,  consignor,  and  con- 
signee— general  principle  that  the  latter  must  sue  carrier  for 
loss."  "  LicTcbafrow  v.  Mason,  2  T.  E. — No  right  of  stop- 
page in  transitu  as  against  bona  fide  assignee  of  consignee," — 
&c.,  &c.  The  advantage  of  this  will  be  soon  discovered  by 
the  student.  If  he  know  a  leading  case  well,  all  he  has  to 
do,  on  an  emergency,  is  to  turn  to  it  in  the  list  of  cases  in 
some  approved  treatise  or  digest,  and  he  will  find  it  sur- 
rounded by  all  its  kindred  and  more  recent  cases.  Pursue 
a  similar  course  with  reference  to  statutes.  Select  those  of 
leading  practical  importance,  such  as  the  statute  of  wills, 
of  uses,  of  entails,  of  frauds  ;  and  having  carefully  weighed 
the  most  material  parts  of  them,  and  considered  the  ques- 
tions which  have  been  raised,  and  interpretations  put  upon 
them,  minute  down  in  a  note-book  the  substance  of  each  sec- 
tion, as  nearly  as  possible  in  the  words  of  the  Act.  This  will 
require,  however,  great  care.     Serious  omissions  have  been 

1  J  last.  394  b,-183  b.  2  See  the  next  chapter. 
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made  even  by  those  most  skilled  in  abridging  and  con- 
densing statutes.^ 

If  any  young  reader  should  consider  such  labours  as  these 
excessive  and  unnecessary,  let  him  try  to  state  accurately  the 
substance  of  some  of  those  cases  and  statutes,  with  the  names 
and  titles  of  which  he  conceives  himself  to  be  even  most 
familiar ;  and  he  may  be  less  disposed  to  undervalue  the 
importance  of  the  hints  here  offered  for  his  guidance.  Again 
and  again  is  his  attention  called  to  the  necessity  of  uniform 
vigilance  and  circumspection,  in  order  that  he  may  early 
acquire  the  habit  of  reading,  and  thinking,  with  calmness 
and  deliberation.  "This  study  being  built  upon  the  per- 
fection of  reason,  requires  a  constant  and  serious  meditation ; 
and  what  we  apprehend,  altius  quotidiana  meditatiane  figen- 
dum  est,  that  being  fastened  in  our  minds,  and  the  reason 
thereof  fully  considered,  habitus,  fiat,  quod  est  impetus — that 
bringing  it  within  the  verge  of  his  own  reason,  he  may,  upon 
the  least  summons,  find  the  result,  thereof."^ 


1 A  remarkable  instanoe  of  the  necessity  of  using  caution  in  abridging  statutes, 
occurs  iu  the  abridgment  of  the  Factor's  Act,  6  Geo.  IT.  o.  94,  iu  Abliot  on 
Shipping,  p.  381  (5th  ed.  1827).  This  abridgment  has  always  been  considered 
so  well  executed,  that  it  has  been  adopted,  with  but  little  variation,  in  every 
succeeding  treatise ;  and  yet ,  one  short  phrase  is  omitted,  which  materially 
alters  the  sense  of  the  entire  enactment.  Lord  Tenterden's  abridgment,  in 
the  work  in  question,  is  as  follows : — "A  person  entmsted  with  and  in  posses- 
sion of  a  bill  of  lading,  or  any  of  the  warrants,  certificates,  or  orders  mentioned 
in  the  Act,  is  to  be  deemed  the  true  owner  of  the  goods  described  therein,  so 
far  as  to  give  validity  to  any  contract  or  agreement  made  by  him  for  the  sale 
or  disposition  of  the  goods,  or  the  deposit  or  pledge  thereof  [as  a  security 
FOB  ANT  MONKT  OR  NEGOTIABLE  INSTRUMENT — Omitted],  if  the  buyer,  dis- 
ponee,  or  pawnee,  has  not  notice  by  the  document  or  otherwise,  that  such 
person  is  not  the  actual  and  ionafide  owner  of  the  goods."  The  reader  would 
imagine,  from  Lord  Tenterden's  abridgment  (which  was  adopted  in  the  sixth 
edition,  that  of  Mr.  Seijeant  Shee,  1S40),  that  the  enactment  was  meant  to 
give  validity  to  any  bona  fide  deposit,  or  pledge  of  goods,  by  any  possessing 
fiiose  indicia  of  property,  enumerated  at  the  commencement  of  the  section. 
He  will  therefore  be  not  a  little  surprised  at  finding,  that  in  Taylor  v.  Kymer, 
3  B.  &  Adol.  337,  it  was  held  by  Lord  Tenterden  himself,  in  delivering  the 
judgment  of  the  Court  of  King's  Bench,  that  a  person  with  whom  goods  had 
been  pledged  as  a  security  for  India  warrants,  which  he  had  entrusted  to  the 
factor  who  pledged  them  with  him,  was  held  not  to  be  protected  by  them! 
See  now,  however,  Stat.  5  <fc  6  Yiot.  o.  39,  by  which  this  branch  of  law  has 
been  most  beneficially  altered.    Ante,  pp.  1139, 1140. 

2  Stu.  Leg.  Ea.  pp.  53,  54. 
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CHAPTER  XVI. 
Leading  Cases- 

A  ready  recollection  of  the  names  of  cases,  as  has  been 
already  stated,  is  a  capital  consideration  to  the  practical  law- 
yer. What  is  meant  by  this  is,  not  the  recollection  of  the 
name,  only,  of  an  important  case,  and  the  volume  of  the 
reports  where  it  is  to  be  found,  but  of  the  substance  of  the 
decision  ;  so  that  one  may  be  able,  at  a  moment's  notice,  aptly 
to  cite  it  in  court,  or  elsewhere.  The  name  of  the  case,  and 
the  number  of  the  volume,  will  suffice  ;  the  page,  of  course, 
being  easily  found,  without  burthening  the  memory  with  it. 
Suppose  the  question  under  consideration  to  be  one  concern- 
ing the  distinction  between  di  penalty,  or  liquidateVi  damages  i 
the  experienced  lawyer  instantly  thinks  of  Kemble  v.  Far- 
ren,  6  Bingham — a  comparatively  recent  decision,  in  which 
all  the  older  ones  are  discussed,  and  on  the  margin  of  which, 
perhaps,  he  discovers  his  own  MS.  notes  of  several  approx- 
imating and  later  cases.  He  thus  gets  at  once  to  the  heart 
of  his  subject — le  siege  des  diffitultes — and  speedily  and  sat- 
isfactorily disposes  of  it. 

Keadiness  in  thus  recollecting  and  quoting  cases,  is  not  a 
less  showy,  than  valuable  accomplishment ;  and  is,  therefore, 
sometimes  attempted,  by  those  who  are  quite  unequal  to  the 
task.  They  can  blurt  out  confidently  enough,  perhaps,  the 
name  of  the  case,  and  the  right  volume  of  the  report ;  but 
either  wholly  forget,  or  recollect  indistinctly,  or  misunder- 
stand, and  consequently  misrepresent,  the  point  of  the  deci- 
sion. An  instance  of  this,  equally  painful  and  ludicrous,  was 
given  in  a  previous  page.  "And  here,"  says  Mr.  Eaithby, 
speaking  on  the  same  topic,  "  it  must  be  obvious,  that  the 
exercise  just  now  recommended,  will  be  particularly  neces- 
sary to  the  legal  student ;  who,  in  the  course  of  his  future 
practice,  cannot  but  have  frequent  occasions  for  the  use  of 
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his  memory,  in  the  statement  of  some  case  or  opinion,  recol- 
lected at  the  moment,  by  which  his  argument  may  be  sup- 
ported, or  his  positions  enforced,  with  a  peculiar  brilliancy 
of  effect  and  illustration.  No  after-labourer  can  supply  ade- 
quately, the  want  of  this  particular  power  of  memory.  A 
man  may  fill  the  back  of  his  brief  with  extracts,  quotations, 
and  cases,  and  yet  omit  one  which  would  be  more  service- 
able than  all  the  rest :  could  he  but  recollect  this  at  the  very 
moment,  it  would  serve  him  in  a  most  essential  manner — 
but  it  is  entirely  forgotten,  or  remembered  so  imperfectly, 
that  the  recital  of  it,  should  it  be  attempted,  would  most 
probably  do  his  argument  mischief,  rather  than  good."  An 
early  and  persevering  attempt  to  form  this  habit  will  soon 
repay  the  young  lawyer,  by  its  prodigiously  abridging  labour, 
and  preventing  loss  of  time  in  subsequent  researches.  Fifty 
or  sixty  leading  cases,  thoroughly  understood  and  distinctly 
recollected,  will  be  found  of  incalculable  value  in  practice — 
serving  as  so  many  sure  landmarks,  placed  upon  trackless 
wilds  of  law :  and  why  should  not  the  number  be  doubled,  or 
even  trebled  ?  What  pains  can  be  too  great,  to  secure  such 
a  result  ? 

This  section,  which  met  with  the  strongly  expressed  con- 
currence of  the  author's  friend,  the  late  Mr.  John  William 
Smith,  suggested  to  him  the  idea  of  his  "  Selection  of  Lead- 
ing Cases  ;"i  a  work  which  at  once  took  its  place  in  legal 
literature,  and  has  kept  it  ever  since,  deservedly ;  being 
quoted  constantly  by  both  bench  and  bar.  The  learned  and 
accomplished  author  lived  to  edit  a  second  edition ;  the  third 
and  fourth  being  ably  edited  by  two  friends  of  his,  now  on 
the  bench  f  and  the  last,  by  Messrs.  Maude  and  Chitty,  who 
appear  to  have  discharged  their  duties  in  a  very  satisfactory 
manner,  appeared  in  December,  1861.  The  editors  state 
that  Mr.  Justice  WUles  afforded  them  much  assistance  in 
the  preparation  of  the  first  volume. 

1  In  his  preface  to  the  first  edition,  Mr.  Smith  said — "The  plan  of  this  work  is 
■believed  to  be  new.  It  is,  however,  only  candid,  to  say  that  it  is  not  original : 
the  idea  having  been  suggested  by  chapter  sii.  s.  6,  of  Mr.  "Warren's  '  Law 
Studies.'"  By  some  accident  or  other,  this  short  paragraph  was  omitted  from 
the  second  and  subsequent  editions. 

2  Justices  ViUes  and  Eeating, 
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CHAPTER  XVn- 

The  Aet  of  Effectively  Stating,  Viva  Voce,  Facts 
and  Aeguments — Debating  Societies. 

AcQuiEE  this  habit,  good  student,  if  you  have  it  not ;  anx- 
iously cultivate  it,  if  j'ou  have  ;  or  save  the  stamps  and  other 
expenses  of  a  call  to  the  bar,  or  make  a  present  of  your  wig 
and  gown,  if  you  have  precipitately  purchased  them,  to  some 
one  who  may  make  a  better  use  of  them.  How  lamentable 
is  it  to  see  a  man  of  talent  and  learning,  unable  to  acquit  him- 
self even  creditably  in  this  respect :'  possibly,  on  the  most  tri- 
vial occasions,  rising  embarrassed,  confused,  stuttering  and 
stammering,  uttering  "  vain  and  idle  repetitions,"  with  the 
agonising  accompaniments  of  "  a — a — a,"  and  sitting  down, 
overwhelmed  with  vexation  and  disappointment !  However 
clear  may  be  a  man's  conceptions,  however  consecutive  his 
thflughts,  however  accurate  and  extensive  knowledge,  he 
may  yet  exhibit  this  sorry  spectacle,  unless  he  be  either 
naturally  gifted  with  powers  of  eloquence,  or  have  strug- 
gled early,  and  successfully,  to  supply  his  natural  deficien- 
cies.— "There  is  an  important  distinction,"  remarks  Dugald 
Stewart,  "between  the  intellectual  habits  of  men  of  specula- 
tion, and  of  action.  The  latter,  who  are  under  a  necessity 
of  thinking  and  deciding  on  the  spur  of  the  occasion,  are 
led  to  cultivate,  as  much  as  possible,  a  quickness  in  their 
mental  operations  ;  and  sometimes  acquire  it  in  so  great  a 
degree,  that  their  judgments  seem  almost  intuitive."  Bear- 
ing in  mind,  then,  this  observation,  let  it  be  the  student's 
first  step  towards  the  attainment  of  so  desirable  an  object  as 
that  now  under  consideration,  to  become  a  practical  man :  to 
accustom  himself  to  the  sudden  marshalling  of  his  thoughts 
for  action.  Let  him  often  think  aloud :  often  state,  sud- 
denly, the  substance  of  what  has  been  engaging  his  atten- 
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tion,  and  this,  under  the  impression  that  he  is  doing  it  pub- 
licly. The  more  vividly  he  can  imagine  himself  in  such 
circumstances, — can  people  his  room  with  imaginary  audi- 
tors, the  better :  the  more  vigorous  will  be  his  efforts  to 
acquit  himself  well.  Let  him  imagine  his  judge  severe, 
his  audience  learned  and  critical.  This  will  stimulate  him 
to  a  rigid  adherence  to  his  subject.  He  will  aim  at  as 
simple  and  straightforward  a  style  of  expression,  as  close 
and  succinct  a  statement,  as  possible,  of  facts,  and  reason- 
ings ;  turning  not  for  a  moment  to  the  right  hand  or  the 
left,  nor  incumbering  himself  with  needless  details.  Let 
him  resolutely  reject  all  surplusage  of  thought  or  expres- 
sion ;  keeping  his  object  constantly  in  view,  and  going  di- 
rect to  it :  eschewing,  most  resolutely,  a  parenthetical  style, 
as  equally  dangerous  to  the  involved,  cloudy,  and  self-inter- 
rupted speaker,  and  irritating,  beyond  measure,  to  the 
listener,  and  all  the  more,  in  proportion  to  that  listener's 
own  ability  and  experience.  Nothing  but  this  will  protect 
the  student  hereafter,  from  the  painful  and  disheartening 
mischance  of  suddenly  losing,  when  engaged  in  public,  the 
connection  of  his  thoughts  ;  or  will,  at  all  events,  put  him  in 
the  way  of  quickly  recovering  it. 

The  student  must  learn  not  only  to  think,  but  to  express 
himself,  consecutively.  He  must  not  for  a  moment  forget 
the  object  with  which  he  set  out,  or  cause  his  hearers  to  for- 
get it,  by  wandering  into  irrelevant  matter,  or  undue  ampli- 
fication. Let  him,  therefore,  in  such  solitary  exercitations 
as  those  now  recommended,  throw  himself  entirely  into  his 
case  :  be  as  much  in  earnest  as  though  he  were  actually  en- 
gaged in  public  debate :  suffering  no  incident,  no  sudden 
suggestion,  no  momentary  interruption,  to  put  him  off  his 
guard.  Having  thus,  as  it  were,  broken  the  ice,  let  him 
next  practise  similarly  before  some  judicious  friend,  if  he 
fortunately  have  such  an  one,  who  will  school  him  by  means 
of  a  few  trying  interruptions :  press  him  with  questions, 
check  his  redundancies,  and  recall  him  from  digressions. 
This  will  be  found  an  invaluable  expedient.  His  next  step 
may  be  to  enter  one  of  the  legal  debating  societies.  Every 
institution  may  be  abused,  and  undoubtedly  those  in  ques- 
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tion  are  often  so  ;  but  they  will  be  found  admir9,bly  adapted 
to  further  the  interests  of  those  who  resort  to  them  with  be- 
fitting motives  and  objects,  and  in  a  proper  manner.  Those 
of  them  with  which  the  author  has  been  acquainted  (of 
which  the  principal  was — The  Fokensic,  which  met  in 
Lyon's  Inn  Hall.i  every  Wednesday  evening,  numbered 
amongst  its  attendants  most  of  the  eminent  members  of  the 
bar,  from  the  late  gifted  and  lamented  Sir  William  Follett, 
downwards)^  were  really  miniature  sittings  in  Banc,  and  ex- 
cellently calculated  to  discipline  a  legal  speaker.  A  legal 
question  was  fixed  for  discussion  on  a  given  evening,  of  which 
due  notice  was  given ;  two  affirmantea,  and  two  negantes, 
were  appointed  beforehand,  who  opened  the  discussion  ;  and 
then  any  other  member  of  the  society  might  follow  ;  it  be- 
ing the  business  of  the  first  speaker  to  reply  generally,  and 
of  the  president  to  sum  up  the  arguments  of  all  who  had 
spoken.  Of  Lord  Mansfield,  it  is  said  by  Mr.  Butler,  "  that 
while  he  was  a  student  in  the  Temple,  he- and  some  other 
students  had  regular  meetings,  to  discuss  legal  questions  ; 
that  they  prepared  their  arguments  with  great  care ;  and 
that  he  afterwards  found  many  of  them  useful  to  him  not 
only  at  the  bar,  but  upon  the  bench."  *     It  may  have  been 

1  The  Hall,  with  the  inn  itself,  is  now  in  the  course  of  demolition,  for  the 
site  of  an  hotel,  to  be  built  by  a  joint-stock  company ! 

2  Including  the  late  Mr.  John  William  Smith,  several  of  the  present  judges, 
and  many  others  who  have  attained  eminence  and  celebrity  at  the  Bar. — The 
Forensic  ceased  to  exist  some  years  ago. 

3  Hot.  Subseo.  pp.  201,  202.— "There  are  many  reasons,"  says  Eoger  Worth) 
"  that  demonstrate  the  use  of  society,  in  the  study  of  the  law — 1st.  Regu- 
lating mistakes.  Oftentimes  a  man  shall  read,  and  go  away  with  a  sense 
clean  contrary  to  the  book,  and  he  shall  be  as  confident  as  if  he  were  in  the 
right ;  this  his  companion  shall  observe,  and  sending  him  to  the  book,  rectify 
his  mistake.  2nd.  Confirming  what  he  has  read ;  for  that  which  was  confused 
in  the  memory,  by  rehearsing  will  clear  up  and  become  distinct,  and  so  more 
thoroughly  understood  and  remembered.  3rd.  Aptness  to  speak ;  for  a  man 
may  be  possessed  of  a  bookcase,  and  think  he  has  it  ad  wnguem  throughout : 
and  yet,  when  he  ofier  at  it  shall  find  himself  at  a  loss,  and  his  words  wiU. 
not  be  right  and  be  proper,  or  perhaps  too  many,  and  his  expression  confused 
"When  he  has  once  talked  his  case  over,  and  his  company  have  tossed  it  a 
little  to  and  fro,  then  he  shall  utter  it  more  readily,  and  with  fewer  words, 
and  much  more  force.  Lastly,  the  example  of  others,  and  learning  from  them 
many  things  which  would  not  have  been  otherwise  knOwu.  In  fine,' the  ad- 
vantages of  a  fit  society  are,  to  a  student,  superior  to  all  others  put  together." 
-—Disc,  on  the  Study  of  the  Laws,  pp.  .30,  31. 
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not  a  little  owing  to  the  early  attention  bestowed  by  Lord 
Mansfield  upon  these  matters,  that  he  acquired  the  art  which 
has  been  so  well  described  by  Mr.  Butler,  in  a  subsequent 
portion  of  his  sketch  : 

"  He  excelled  in  the  statement  of  a  case.  One  of  the  first 
orators  of  the  present  age  said  of  it,  that  '  it  was  of  itself 
worth  the  argument  of  any  other  man.'  He  divested  it  of 
all  unnecessary  circumstances,  and  brought  together  every 
one  that  was  of  importance.  These  he  placed  in  so  striking 
a  point  of  view,  and  connected  by  observations  so  powerful, 
but  which  appeared  to  arise  so  naturally  from  the  facts 
themselves,  that  frequently  the  hearer  was  convinced,  before 
the  argument  was  opened.  When  he  came  to  the  argfument,  he 
showed  equal  ability ;  but  it  was  a  mode  of  argument  almost 
peculiar  to  himself.  His  statement  of  the  case,  predisposed 
the  hearers  to  fall  into  the  very  train  of  thought  he  wished 
them  to  take,  when  they  should  come  to  consider  the  argu- 
ment. Through  this  he  accompanied  them,  leading  them 
insensibly  to  every  observation  favourable  to  the  conclusion 
he  wished  them  to  draw,  and  diverting  every  objection  to  it, 
but  all  the  while  keeping  himself  concealed  ;  so  that  the 
hearers  thought  they  formed  their  opinions  in  consequence 
of  the  powers  and  workings  of  their  own  minds,  when,  in 
fact,  it  was  the  effect  of  the  most  subtle  argumentation,  and 
the  most  refined  dialectic."^ 

We  cannot  conclude  this  chapter  better  than  in  the  words 
of  those  ancient  worthies,  Coke,  Fulbeck,  and  Phillips. 

"The  next  thing  to  be  observed,"  quoth  Coke,  "by  our 
student,  is  conference  about  those  things  that  he  reads  and 
writes.  Reading,  without  hearing,  is  dark  and  irksome; 
hearing  without  reading  is  slippery  and  uncertain ;  neither 
of  them  yield  seasonal^le  fruit  without  conference." — "  Stu- 
dents," saith  Fulbeck,  "  will  not  do  amiss,  if  at  certain  times 
they  meet  amongst  themselves,  and  do  propose  such  things 
as  they  have  heard  or  read,  by  that  means  to  be  assured  of 
the  opinion  of  others  in  those  matters.  By  this  means  they 
may  be  brought  better  to  understand  those  things — one, 

1  Hor.  Subseo.  pp.  207,  8. 
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perhaps,  seeing  and  giving  a  reason  which  the  other  is  not 
aware  of ;  and,  if  he  misapprehend  a  point  of  law,  the  other 
may  instruct  him  therein.  Hereby  are  they  likewise  brought 
more  firmly  to  retain  in  memory  the  things  that  they  have 
heard  or  read." 

"  Often  conference,  and  private  debating  of  points  of  law, 
is  of  great  advantage  ;  for  thereby  are  the  wit,  the  memory, 
and  the  tongue,  very  much  furthered  and  holpen,  and  a  man 
is  made  more  ready  and  bold  for  public  matters  ;  and  the 
truth,,  which  is  the  work  of  study,  doth  more  easily  appear. 
And  when  the  mind,  by  long  reading,  is  fraught  with  many 
houghts,  the  wit  and  the  understanding  do  clerifie  and 
breake  up,  in  the  communicating  and  discoursing  with  an- 
other :  he  tosseth  his  thoughts  more  easily,  awd  marshalleth 
them  more  orderly, — he  seeth  how  they  look  ,  when  they 
are  turned  into  words.  Finally,  he  waxeth  wiser  than  him- 
self, and  getteth  more  by  an  hour's  discourse  than  a  day's 
reading. — It  was  well  said  by  Themistocles  to  the  King  of 
Persia,  that  speech  was  like  cloth  of  arras,  opened  and  put 
abroad,  whereby  the  imageiy  doth  appear  in  figures  ^  whereas 
in  thoughts,  they  be  but  as  in  a  pack. — Nay,  of  such  exceed- 
ing advantage  is  it,  that  a  man  (saith  Lord  Bacon)  had 
better  relate  himself  to  a  statute  or  picture,  than  to  suffer 
his  thoughts  to  pass  in  smother  ;  for  he  learned  of  himself, 
and  bringeth  his  own  thoughts  to  light,  and  whetteth  his 
wit  as  against  a  stone,  which  itself  cuts  not."' 


On  the  subject  of  debating  societies  generally,  difference 
of  opinion  exists  as  to  their  utility.  The  Archbishop  of 
Dublin,  no  mean  authority,  discussing  the  matter  in  one  of 
his  principal  works, '^  considers  that,  on  balancing  together 
what  can  be  said  for  and  against  them,  the  advantages  they 
hold  out,  though  neither  unreal  nor  inconsiderable,  are  not 
unattended  by  considerable  dangers,  which  should  be  very 
carefully  guarded  against,  lest  more  evil  than  good  should 
be  the  result."—"  When  young  men's  faculties  are  immature, 

1  Stu.  Leg.  Ea.  pp.  182-4.  4  RhetoriCj  Introd.  s.  6. 
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and  their  knowledge  scanty,  crude,  and  imperfectly  arranged, 
if  they  are  prematurely  hurried  into  a  habit  of  fluent  elocu- 
tion, they  are  likely  to  retain  through  life,  a  careless  fticility 
of  pouring  forth  ill-digested  thoughts  in  well-turned  phrases, 
and  an  aversion  to  cautious  reflection."  The  Archbishop's 
concluding  observations  on  premature  practice  in  debating 
societies  are  so  weighty,  that  they  are  here  presented  to  the 
student. 

"  An  early  introduction  to  this  kind  of  practice,  is  espe- 
cially to  be  deprecated,  for  the  reasons  above  stated  ;  and  it 
should  be  preceded,  not  only  by  general  cultivation  of  the 
mind,  but  also  by  much  practice  in  writing :  if  possible, 
under  the  guidance  of  a  competent  instructor :  an  exercise 
which  it  is  also  most  desirable  not  to  discontinue,  when  the 
practice  of  speaking  extempore  is  commenced.  And  the 
substance  of  what  is  to  be  spoken  on  each  occasion,  should 
be,  after  reflection,  written  down  ;  not  in  the  words  designed 
to  be  uttered  (for  that  would,  instead  of  a  help  towards  the 
habit  of  framing  expressions  extemporcj  prove  an  embarrass- 
ment), but  in  brief  heads,  forming  such  an  outline  as  in  the 
preceding  section  has  been  recommended  ;  that  as  little  as 
possible  be  left  for  the  speaker  to  frame  at  the  moment,  ex- 
cept the  mere  expressions.  By  degrees,  when  practice  shall 
have  produced  greater  self  possession  and  readiness,  a  less 
and  less  full  outline,  previously  written  down,  will  suffice ; 
and,  in  time,  the  habit  will  be  generated,  of  occasionally 
even  farming  correct  judgments,  and  sound  and  well  ex- 
pressed arguments,  on  the  spur  of  the  moment. 

"  But  a  premature  readiness  is  more  likely  than  the  op- 
posite extreme,  to  lead  to  incurable  faults.  And  all  the 
dangers  that  attend  this  kind  of  exercise,  the  learner  who 
is  engaged  in  it,  should  frequently  recall  to  his  mind  and 
reflect  on,  that  he  may  the  better  guard  against  them  ;  never 
allowing  himself,  in  one  of  these  mock-debates,  to  maintain 
anything  that  he  himself  believes  to  be  untrue,  or  to  use  an 
argument  which  he  perceives  to  be  fallacious." 

' '  The  temptation  to  transgress  this  rule  will  often  be  very 
strong  ;  because,  to  such  persons  as  usually  form  the  majority 
in   one   of  those  societies — youths  of  immature  judgment. 
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superficial,  and  half-educated, — specious  falsehood  and  so- 
phistry will  often  appear  superior  to  truth  and  sound  reason- 
ing, and  will  call  forth  louder  plaudits  ;  and  the  wrong  side 
of  the  question  will  often  afford  room  for  such  a  captivating 
show  of  ingenuity,  as  to  be,  to  them,  more  easily  maintained 
than  the  right.  And  scruples  of  conscience,  relative  to 
veracity  and  fairness,  are  not  unlikely  to  be  silenced  by 
the  consideration,  that  after  all,  it  is  no  real  battle,  but  a 
tournament ;  there  being  no  real  important  measure  to  be 
actiially  decided  on,  but  only  a  debate  carried  on  for  prac- 
tice sake. 

"  But  unreal  as  is  the  occasion,  and  insignificant  as  may 
be  the  particular  point,  a  habit  may  be  formed  which  will 
not  easily  be  unlearnt  afterwards,  of  disregarding  right, 
reason,  and  truth,  and  fair  argument.  And  such  a  habit  is 
not  merely  debasing  to  the  moral  character,  but  also  in  a 
rhetorkal  point  of  view,  if  I  may  so  speak,  often  proves 
hurtful.  It  has  frequently  weakened  the  effect,  to  a  far 
greater  degree  than  most  persons  suppose,  of  what  has  been 
written  and  said  by  men  of  great  ability ;  by  depriving  it 
of  that  air  of  simple  truthfulness,  which  has  so  winning  a 
force,  and  which  it  is  so  impossible  completely  to  feign." 
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CHAPTER  XVni. 

The  Reports — Reading  of,  and  Exercises  upon  them. 

Whether  a  continuous  persual  of  the  Reports  should  be 
attempted  at  all,  and  if  so,  whether  the  pupil  should  commence 
with  the  old  ones,  or  read  from  the  latest  up  to  the  old  ones,  is 
a  question  which  need  not  long  occupy  our  attention.  There 
is  such  a  mass  of  intricate  and  now  entirely  obsolete  law  in  all 
the  old  reporters,  including  even  Coke,  Plowden,  and  Saun- 
ders, as  renders  it  eminently  unadvisable  for  the  student  to 
attempt  a  continuous  perusal  of  them  ;  which  would  only 
bewilder,  mislead,  and  distract  him  from  those  practical  stu- 
dies to  which  chamber  tuition  will  incessantly  call  his  atten- 
tion. There  is,  besides,  something  proverbially  repulsive  in 
the  form  and  structure  of  our  early  reports  ;  which,  to  say, 
nothing  of  their  dreary  black  letter,  Norman  French,  and 
Dog-Latin,  are  stuffed  with  all  manner  of  obscure  and  ridicu- 
lous pedantries^  scholastic  as  well  as  legal,  involving  the 
simplest  points  in  endless  circumlocutions  and  useless  subtle- 
ties.^ "  The  ancient  reporters,"  says  Chancellor  Kent,  "  are 
going  very  fast,  not  only  out  of  use,  but  out  of  date,  and 
almost  out  of  recollection,  yet  cannot  be  entirely  neglected. 
The  modern  Reports,  and  the  latest  of  the  modern,  are  tjje 
most  useful,  because  they  contain  the  last,  and,  it  is  to  be 
presumed,  most  correct  exposition  of  the  law,  and  the  most 
judicious  application  of  abstract  and  eternal  principles  of 
right,  to  the  requirements  of  property.     They  are  likewise 

1  The  exquisite  burlesque  on  our  old  Reports,  entitled  '•  Stradling  v. 
Styles,"  may  afford  the  student  iustructioii  as  well  as  amusement.  It  is  often 
eri'oneously  attributed  to  Swift,  and  to  Dr.  Arbuthnot :  but  it  seems  to  have 
been  really  the  joint  composition  of  Pope  and  Mr.  Fortescue  (afterwards,  in 
1736,  made  a  Baron  of  the  Exchequer),  and  who  was,  says  Sir  Walter  Scott, 
"  though  (!)  a  lawyer,  a  man  of  great  humour,  talents,  axAintegritij" ! — Swift's 
Works  (by  Scott),  vol.  xiii,  p.  138. 
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accompanied  by  illustrations  best  adapted  to  the  inquisitive 
and  cultivated  reason  of  the  present  age."^  Perhaps,  there- 
fore, the  student,  if  desirous  of  a  systematic  study  of  the  re- 
ports, cannot  do  better  than  adopt  the  suggestions  of  Mr. 
Eaithby,  and  read  from  the  latest  reporters  upwards. 

"  In  reading  the  reports,"  he  observes,  "  I  cannot  help 
thinking  you  will  lind  it  most  convenient  to  begin  with  the 
latest,  referring  as  you  read,  to  the  earlier  cases,  as  they  are 
cited  and  commented  upon  in  the  judgments  of  that  which 
you  are  reading ;  always  making  a  note  of  reference  from  the 
earlier  to  the  later  cases. 

"  The  first  thing  to  attend  to,  in  this  branch  of  your  read- 
ing, is,  a  comprehension  of  the  facts  of  the  case  ;  and  I 
think  it  may  be  stated,  as  a  general  rule,  that  any  report 
which  does  not  present  a  clear  and  succinct  statement  of  the 
facts  out  of  which  the  point  for  decision  arises,  may  be  passed 
over.  In  the  next  place,  read  attentively  the  judgments  of 
the  court ;  and,  lastly,  such  parts  of  the  arguments  of  coun- 
sel, as  are  commented  upon  by  the.  court,  and  no  other,  ex- 
cept in  a  few  instances,  perhaps,  for  the  sake  of  elucidation; 
for  you  will  soon  find  your  reading  so  voluminous  as  to  de- 
mand the  greatest  attention,  not  less  to  the  expense  of  time, 
than  of  money. 

"  You  will  never  consider  your  reading  of  any  particular 
case  complete,  until  you  shall  have  also  read  and  understood, 
and  noted  in  the  proper  place,  not  only  that  particular  case, 
but  the  statutes  and  cases  referred  to  by  the  court  in  the 
judgment ;  and  I  should  think  you  would  find  it  useful  if 
after  having  made  yourself  thoroughly  acquainted  with  the 
facts  of  any  given  case,  and  before  you  proceeded  to  the 
judgment,  you  were  now  and  then  to  compose  an  argument, 
either  extemporaneous  or  written,  and  compare  it  with  the 
arguments  advanced  by  the  counsel,  but  particularly  with 
the  judgment  of  the  court.  By  this  method  you  will  have 
a  chance  of  acquiring  legal  views,  and  a  course  of  legal  rea- 


1  1  Kent  Comm.  478,  where  will  be  found  an  interesting  and  judicious'  ac- 
count of  our  reporters,  ancient  and  modern ;  the  dividing  lino  being  with  pro- 
priety placed  in  the  year  1688. 
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soning,  which  you  will  find  in  many  instances,  to  be  essen- 
tially different  from  the  common  notions  of  mankind,  and  for 
want  of  which  many  men  of  superior  understanding  have 
failed  at  the  bar."^ 

Every  case  in  the  current  number  of , the  reports  must,  of 
course,  be  read  over  with  care  proportioned  to  its  impor- 
tance ;^  and  it  would  be  highly  advantageous  if  the  student 
were  to  associate  with  himself,  in  this  task,  some  steady  in- 
telligent friend.  Their  mutual  suggestions  would  be  both 
interesting  and  instructive.  It  is  of  tiie  utmost  importance 
that  the  student  should  thus  become  accurately  acquainted 
with  the  new  decisions,  which  often  effect  very  serious  altera- 
tions, and  of  which  it  might  be  most  dangerous  to  remain 
ignorant.  This  observation  is  at  present  of  particular  conse- 
quence, occupied  as  the  courts  have  been,  during  the  last 
twenty  or  thirty  years,  with  the  construction  of  those  new 
Statutes,  Rules,  and  Orders,  which  have  occasioned  such 
chanes  in  eveiy  departmentg  of  the  law.  If  the  student  be 
pressed  for  time,  let  him  content  himself  with  reading  over 
the  statement  ot  facts,  the  questions  arising  out  of  it,  and  the 
leading  judgment ;  but  he  must  not  lightly  omit  perusing 
the  arguments  of  counsel,  especially  those  eminent  for  their 
ability  and  learning.  He  must  also  cast  a  careful  eye  over 
the  short  abstract  of  the  pleadings,  which  is  often  prefixed 
to  the  report ;  and,  if  he  find  in  them  anything  worthy  of 
remembrance,  let  him  make  a  note  of  it  for  future  use.  He 
will  often,  by  these  means,  find  timely  and  valuable  assistance, 
by  way  of  precedent,  in  his  own  practice.  One  hint  more 
may  be  offered  on  this  part  of  the  subject :  that  the  student 
should  guard  against  an  implicit  reliance  upon  the  marginal 
abstracts  of  the  reporters.  Learned  and  experienced  though 
they  many  of  them  be,  it  is  not  to  be  expected,  that  in  the 
difficult  task  of  extracting  the  essence  of  a  long  and  intricate 
case,  often  with  little  time  at  their  disposal,  they  should 
escape  sometimes  even  serious  errors.     The  student  would 


i  Letters,  pp.  442,  S. 

-  See  Sir  Edward  Coke's  quaint  and  inflated  eulogy  of  the  dignity  and  value 
of  Reports,  in  the  Preface  to  Ills  9th  Heport. 
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fiad  it  aa  admirable  exercise,  to  endeavour  to  frame  his  own 
marginal  abstract  of  a  case,  and  then  compare  it  with  that 
of  the  reporter.  A  little  practice  of  this  kind  would  soon 
enable  him  to  detect  the  points  of  a  case, — to  seize  upon  its 
true  bearings  ;  and  this,  as  we  have  already  seen,  is  one  of 
the  most  distinguishing  characteristics  of  what  may  be  ter- 
med a  legal,  or  judicial  mind. 

The  student  should,  however,  not  only  thus  read  the  re- 
ports, but  frame  exercises  upon  them.  Let  him  take  a  par- 
ticular case,  either  in  the  older  or  more  recent  reports,  and 
copy  out  the  statement  of  facts  with  which  it  commences ; 
carefully  abstaining  from  reading  the  marginal  abstract,  the 
arguments  of  counsel,  or  the  judgments.  Let  him  con- 
sider this  as  a  case  prepared  originally  for  his  own  examina- 
tion, and  do  his  best :  assuming  the  case  to  be  well  stated — 
not  a  word  wanting,  or  thrown  away,  not  a  fact  redundant, 
or  deficient — that,  in  short,  there  is  everything  necessary  to 
conduct  him  to  a  correct  conclusion.  If  he  cannot  master 
it,  if  he  feel  himself  at  sea,  that  he  cannot,  after  due  dili- 
gence, discover  the  authorities,  let  him,  as  it  were,  take  the 
corks;  that  is,  copy  from  the  bottom  of  the  page  the  refer- 
ences to  the  cases  cited  by  counsel.  Having  consulted  and 
carefully  considered  these,  let  him  read  the  arguments  of 
counsel,  to  see  how  they  used  the  authorities  which  he  has 
been  examining.  He  must  then  close  the  book,  and,  after 
due  consideration,  write  his  opinion  upon  the  whole  case. 
He  may  then  turn  to  the  report,  and  read  the  opinions  of 
the  judges,  where  he  will  observe  their  business-like  way  of 
dealing  with  that,  by  which  he  has  been  sorely  puzzled  and 
bewildered  I  By  these  means,  our  student  makes  himself 
the  pupil  of  the  judges  themselves ;  the  best  of  their  la- 
bours, and  those  of  experienced  and  skilful  counsel,  are 
his ;  he  is  early  accustomed  to  the  best  modes  of  legal  in- 
vestigation ;  he  has  ever  before  his  eyes  models  of  practical 
legal  reasoning.  Thus  he  will  see  exactly  where,  and  how 
far,  he  strayed — ^his  mischoice,  and  misuse,  of  the  authori- 
ties. Thus  will  he  be  first  driven  to  his  own  resources ; 
then  he  may  gradually  enlighten  himself  by  the  hints  and 
arguments  of  counsel ;  and,  finally,  be  corrected  or  coiTob- 
U 
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orated  by  judicial  wisdom.  Surely  this  is  a  course  wO'rth 
pursuing!  Is  it  not  worth  a  little  labour  ?  Is  it  not  cal- 
culated to  rouse  his  attention,  and  keep  up  his  interest? 
If  he  will  but  give  this  scheme  a  fair  trial,  he  will  not  re- 
gret having  listened  to  the  suggestion. 

The  increasing  voluminousness  and  expensiveness  of  the 
Eeports,  are  a  source  of  constant  and  vehement  complaint. 
Not  a  little,  however,  may  be  said  in  favour  of  the  complete 
and  elaborate  character  of  modern  Reports  |  considering  of 
what  importance  it  is,  that  those  cases  which  are  to  be  our 
guides  for  future  and  important  emergencies,  should  be  as 
complete  as  possible.  Who  is  not  delighted  at  discovering 
in  the  Eeports  a  full  statement  of  the  pleadings  and  evi- 
dence of  a  case,  which  thereby  affords  him  a  clue  to  find 
his  way  out  of  the  perplexities  of  the  one  he  is  considei- 
ing ; — which  is  so  decisive,  both  in  point  of  reasoning  and 
decision,  as  to  satisfy  the  most  captious  and  bigoted  ?  How 
much  litigation  might  have  been  spared,  had  the  grounds 
of  particular  decisions  been  more  distinctly  stated ! — It  is 
true  that  there  is  a  fearful  disparity,  in  point  of  size,  be- 
tween Croke,  Strange,  Douglas,  or  Cowper,  and  Barnewell 
and  Alderson,  Cresswell,  Adolphus,  Ellis,  Bingham,  Man- 
ning, and  their  contemporaries — between  Peere  "Williams, 
and  Vesey,  jun.  ;  but  it  should,  at  the  same  time,  be,  in 
fairness,  remembered,  that  the  transactions  which  now  lead 
to  litigation,  especially  those  of  a  commercial  kind,  are 
themselves  of  a  complicated,  novel,  and  difficult  character, 
and  scarcely  susceptible  of  the  compression  effected  in 
former  times.  It  should  also  be  borne  in  mind,  that  the 
Reports  of  the  present  day  are  published,  not  as  heretofore, 
often  after'a  long  interval,  during  which  important  particu- 
lars were  forgotten,  but  almost  immediately  after,  and  ofteu 
even  during,  each  term,  while  the  reporter's  recollection  of 
facts  and  arguments  is  fresh  and  distinct ;  and  while  the 
law,  moreover,  has  continued  in  an  unsettled  state.  The 
competition  at  present  existing  between  .the  reporters,  is 
doubtless  also  a  reason  why  each  inserts  more  than  he  other- 
wise would,  for  fear  of  being  accused  of  meagreness,  and 
imperfection. — No  one,  however,  can  read  our  current  re- 
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ports,  without  acknowledging  the  learning  and  accuracy 
with  which  the  majority  of  them  are  prepared.  Were  they 
even  to  continue  as  numerous  as  at  present,  a  good  Digest, 
in  the  hands  of  one  knowing  how  to  use  it,  would  always 
enable  him  readily  to  find  what  was  wanted.  If  we  trem- 
ble for  our  successors,  on  contemplating  the  prodigious 
accumulations  of  a  few  years,  say  twenty  or  thirty,  with 
which  they  may  be  overwhelmed,  we  may  be  relieved  by 
the  assurance,  that  a  whole  series  of  Keports,  if  of  incon- 
venient bulk,  may, — having  assisted  in  establishing  the  law 
on  such  a  sure  and  solid  basis  as  will  exclude  the  necessity 
for  such  copious  reports  as  are  requisite  while  a  new. system 
is  in  process  of  rapid  development, — be  easily  and  advan- 
tageously abridged,  perhaps  by  authority,  and  so  brought 
within  a  reasonable  compass. 

Each  of  our  numerous  courts  has  voluntary  reporters  of 
its  proceedings.  The  House  of  Lords  ;  the  Privy  Council; 
each  of  the  three  superior  courts  of  common  law  ;  the  Lord 
Chancellor,  Lords  Justices,  Master  of  the  Rolls,  and  three 
vice-chancellors ;  the  courts  of  Probate,  Divorce,  and  Ad- 
miralty.^ The  proceedings  are  often  reported  by  one,  two, 
or  more  separate  reporters,  in  separate  sets  of  reports  :  and 
these  quarterly,  monthly,  and  even  weekly  1  What  is  to  be 
done,  who  can  tell  ?  Who  can,  or  ought  to  prohibit  theni  ? 
Very  grave  inconvenience  might  be  the  result  of  only  a  per- 
functory discharge  of  the  duties  of  reporters,  especially  in 
important  cases.  The  process  may  often  be  as  valuable  as 
the  result :  the  bare  grounds  of  the  decision,  as  the  decision 
itself.  Were  only  the  briefest  summary  of  all  court  pro- 
ceedings to  be  henceforth  given,  what  constant  and  even 
unseemly  conflict  might  arise  in  court,  between  the  bar 
themselves,  and  them  aud  the  bench,  as  to  the  real  extent 
to  which  the  court  had  gone,  and  the  true  grounds  of  its 


1  The  student  may  see  in  Coleridge's  edition  of  Blaokstone  (vol.  i.  p.  72, 
note  (4)  ),  King  James  II.'s  Ordinance  establishing  two  reporters  with  1001. 
a  year  each.  "  It  is  impossible,"  says  the  learned  annotator  (Sir  John  Cole- 
ridge), "to  describe  more  accurately  and  judicially  the  duty  of  a  reporter." 
Blackstone  wished  that  this  "  beneficial  custom  had,  under  proper  regula- 
tions, been  oOntJHUed,"— i(?, 


372      Eeading  Eepobts,  and  Exbbcises  on  them, 

proceeding ;  and  how  great  a  source  of  essential  assistance 
to  practitioners,  in  guiding  their  course,  and  consulting  the 
best  interests  of  their  clients,  be  dried  up  1  All  that  can 
be  said  on  this  subject  seems  to  be,  that  unless  authority 
interfere,  the  evil,  to  use  a  trite  phrase,  must  be  left  to  cure 
itself. 

This  chapter  must  not  close,  without  an  expression  of  the 
author's  great  respect,  founded  on  all  his  professional  expe- 
rience, for  the  gentlemen  who  discharge,  often  under  cir- 
cumstances of  great  inconvenience  and  difficulty,  the  duties 
of  reporting  in  our  law  courts,  with  equal  ability,  and 
fidelity. 
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CHAPTER  XIX. 
Conduct  in  Chambers. 

Let  the  student,  the  moment  he  has  set  his  foot  within 
the  chambers  of  his  tutor,  reflect  seriously  on  one  matter,  of 
which  he  may  rest  perfectly  assured  : — that  his  future 
career  will  be  greatly  influenced  by  his  conduct  in  those 
chambers :  by  the  habits,  and  the  character,  there  formed 
and  acquired,  and  the  opinion  entertained  of  him  by  his 
tutor,  and  others  who  may  consult  him  on  the  subject  of 
his  pupil.  It  is,  therefore,  of  importance  that  he  should 
conduct  himself  there  with  discretion. 

If  he  select  a  practitioner  who  has  one  or  two  other 
pupils,  he  should  encourage  the  discussion  of  legal  questions 
with  them :  an  invaluable  auxiliary,  if  not  pushed  to  excess, 
so  as  to  interfere  with  private  study,  or  attention  to  busi- 
ness ;  and  if  it  do  not  engender  a  noisy,  captious,  disputa- 
tious humour,  which  is  sedulously  to  be  shunned.  If  the 
student  be  fortunate  in  his  companions— that  is,  if  they 
prove  steady  and  industrious,  he  will  derive  real  and  great 
benefit  from  their  co-operation. 

Let  him  attend  carefully  to  the  business  which  may  be,  in 
due  time,  and  when  he  shall  have  become  moderately  pre- 
pared for  it,  put  into  his  hands  ;  and  on  no  pretence  suffer 
himself  to  fall  into  habits  of  haste  and  inattention.  What- 
ever is  entrusted  to  him,  let  him  set  about  instantly  and 
heartily.  He  must  not  obstinately  attempt  to  master  it 
without  assistance,  by  poring  over  it  till  his  patience  is 
exhausted,  his  mind  confused,  and  himself  disheartened. 
After  reasonable  effort  of  his  own,  let  him  apply  to  his 
tutor,  and  ask  for  assistance.  Let  him  not,  however,  go  to 
the  other  extreme,  and  run  to  ask  questions  at  every  little 
difficulty  which  he  may  encounter,  without  having  given 
himself  time  to  think  over  it.  What  is  he  to  do  here- 
after,  in  the   emergencies  of  actual  business — what  will 
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become  of  his  faculties,  if  every  opportunity  of  exercising 
them  is  to  be  thus  evaded  ?  The  student  must  never  lose 
sight  of  the  necessity  of  cultivating  a  spirit  of  self-reliance. 
In  perhaps  a  year  or  two,  he  will  be  called  upon  to  transact 
business  upon  his  own  account,  his  own  unaided  responsi- 
bility :  when  he  will  have  no  tutor  to  run  to,  but  will  be 
in  the  presence  of  his  eager  and  anxious  client — or  the  criti- 
cal and  watchful  bench  and  bar,  and  his  opponent !  Let 
him  keep  this  consideration  ever  in  view  ;  imagine  himself 
engaged,  upon  his  own  account,  remembering  that  the 
clients  whom  he  may  hereafter  obtain,  will,  in  a  short  time, 
commit  themselves,  their  characters  and  properties,  and 
those  of  their  clients,  to  his  management.  Considerations 
of  this  kind  will  prove  a  salutary  stimulus  to  exertion. 
Sweet,  too,  is  the  contemplation  of  that  difficulty  which  has 
been  fairly  mastered  by  a  man's  own  efforts  !  Whatever, 
therefore,  it  be,  that  puzzles  him,  let  the  student  work  it 
well ;  look  at  the  facts  in  every  way ;  call  in  aid  pkinci- 
PLES  : — then  turn  to  his  digests ;  cast  about  in  his  mind  : 
and  if,  after  all,  compelled  to  call  in  the  assistance  of  his 
tutor,  let  him  put  his  questions  well  to  him.  Before  he  goes, 
let  him  arrange,  in  his  own  mind,  what  is  the  precise  diffi- 
culty he  wishes  solved ;  and  let  that  be  put  briefly  and 
succinctly.  Let  it  be  framed  in  as  abstract  terms  as  possible. 
Let  not  the  tutor  be  teased  with  a  tiresome,  bungling 
recital  of  circumstances,  or  even  forced,  possibly,  himself  to 
read  over  the  whole  case,  in  order  to  ascertain  for  his  pupil 
the  particular  difficulty :  except,  of  course,  in  cases  where  that 
consists  wholly  in  the  very  combination  of  the  circumstances 
themselves.  The  case,  for  instance,  may  be  of  this  kind.  A 
tenant,  being  in  arrear  with  a  quarter's  rent,  applied  to  his 
landlord  for  time  to  pay  it :  and,  after  much  negotiation,  in 
the  course  of  which  another  quarter  elapsed,  the  landlord 
agreed  to  take  a  promissory  note  for  all  the  rent  due,  and  it 
was  accordingly  given.  Not  being  paid  when  due,  the  land- 
lord distrained,  and  the  tenant  is  now  anxious  to  know, 
whether  his  landlord  had  a  right  to  distrain  for  the  rent  in 
respect  of  which  he  had  taken  the  promissory  note,  instead 
of  pursuing  Jiis  remedy  on  the  security  which  he  had  agreed 
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to  take  ?  Possibly  the  pleader  has  to  hear  the  whole  case 
stated,  mixed  up  with  much  irrelevant  matter,  or,  at  most,  au 
imperfect  epitome,  which  makes  it  necessary  for  him  to  cast 
his  eye  over  the  statement.     How  much  better,  now,  would 

it  be  to  answer  the  question  '•  Well,  Mr. — ,  what  now?" 

with  something  showing  that  a  little  reflection  had  been  ex- 
ercised:  as — "Pray,  can  a  landlord  distrain  for  rent  in 
respect  of  which  he  has  taken  a  bill  or  note,  if  it  be  dis- 
honored 1'"-  Etsiade  similihus.  Few  things  indicate  more 
readily  and  decisively  than  this,  the  knowledge  and  capacities 
of  pupils.  When  a  question  has  been  thus  distinctly  put, 
let  the  student  take  care  to  underetand  distinctly  the  answer, 
and  not  run  off  "  like  a  hasty  servant,  that  goes  away  post- 
ing without  his  errand,"  with  only  half  an  answer,  or  none 
at  all  J  but  understand  precisely  the  solution  which  has  been 
given  of  the  difficulty.  Eather  than  go  aypay  without  it, 
put  the  tutor — if  not  at  the  time  engaged  with  business,  to 
the  trouble  of  repeating  it,  even  more  than  once.  It  is  ad- 
visable, also,  for  the  pupil  to  copy  into  a  note-book  the  more 
important  oprnions  given  by  his  tutor,  prefixing  to  them  a 
brief  summary  of  the  facts  of  the  case — and  to  make  a  point 
of  frequently  reading  them  over,  referring  to  the  authorities 
cited.  Merely  copying  them  out,  and  never  again  referring 
to  them,  is  an  utter  waste  of  time. 

Another  practical  hint  may  be  urged  upon  the  young 
pupil  in  a  pleader's  chambers  ;  to  avoid  the  folly  into  which 
many  fall,  of  ambitiously  addressing  themseves  principally, 
or  exclusively,  to  the  more  diificult  and  '*  special "  kind  of 
business  in  chambers.  Let  him,  on  the  contrary,  for  a  long 
time,  seize  the  apparently  humbler,  but  infinitely  more  valu- 
able class  of  papers,  constituting  the  ordinary  run  of  busi- 
ness ;  and  acquire  a  thorough  knowledge  of  the  structure 
of  the  ordinary  pleadings,  particularly  noting  the  facts  to 
which  they  are  applicable,  and  which  constitute  three-fourths 
of  the  ordinary  transactions  of  life  occasioning  litigation. 

1  He  can.  The  mere  receipt  of  such  an  instrument  does  not  of  itself  sus- 
pend the  right  of  distraining.  Davis  v.  Gyde,  2  Ad.  <fc  Ell.  623,  note.  Per 
Parke,  B.  Farrott  t.  Anderson,  7  Exch.  94.  The  former  case  (p.  627)  exhibits 
an  instance  of  the  late  Mr.  Justice  LittledaVs  apt  citation  of  Comyn's  Digest, 
as  mentioned  in  am  earlier  page  <p.  1285,  and  n.  <5).) 
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One  of  the  most  consummate  pleaders  ever  at  the  bar,^  as- 
sured the  author,  that  he  adopted  this  plan  when  a  pupil  at 
chambers  with  an  eminent  pleader.  "  I  used  to  draw,"  said 
he,  "  all  the  little  common  things,  and  left  the  long  trouble- 
some special  ones  to  my  companions :  yet  when  their  drafts, 
&c.,  had  been  finally  settlfed,^  I  used  to  read  them  over  very 
carefully  before  they  were  delivered  out.  All  my  know- 
ledge of  law  I  owe  to  having  spent  my  only  year  of  pupilage 
in  this  way  1"  Too  often  does  a  student  sit,  as  it  were, 
watching  for  a  high  wave  of  interest  or  importance  to  rise 
above  the  surface  of  ordinary  routine  ;  while  the  great  un- 
dercurrent of  business,  is  gliding  away  unregarded,  through 
the  fixed  and  settled  channels  of  ordinary  forms,  the  proper 
application  of  them  to  the  facts  of  a  case  often  involving 
considerable  knowledge  and  experience.  Thus  the  prudent 
pupil  may  possibly,  but  very  far  from  probably,  be  able  to 
do  that  pretty  well,  which  he  may  not  be  called  on  to  do 
above  a  dozen  times  in  his  life  ;  and  be  perplexed  and  con- 
founded by  that  which  might  have  constituted,  had  he  been 
qualified  for  it,  his  daily  business  ! 

The  student  must  firmly  discourage  his  acquaintance 
calling  upon  him  during  business  hours.  They  are  then 
little  else  than  gadflies;  tempters,  who  prevent  a  goodly 
day's  work,  by  exciting  and  distracting  his  mind,  and  hold- 
ing out  the  bait  of  visiting,  or  sight-seeing.  No  tutor, 
moreover,  will  thank  a  pupil  for  filling  his  rooms  with  idlers 
and  hangers-on. — Verbum  sapienti.  It  is  not  likely  that 
such  a  disturbing  force  as  a  newspaper  will  be  found  in  any 
business  chambers ;  but  if  there  be,  let  the  pupil  utterly 
eschew  it. 

In  short,  let  the  student  attend  at  the  place  of  business, 
for  the  sole  purpose  of  business  :  bearing  in  mind  the  advice 
given  by  good  Chief  Justice  Wilmot  to  his  son  : 

"  To  whatever  figure  in  the  dial  of  business  the  finger 
points,  you  must  invariably  keep  your  eye  upon  it ;  all  your 
studies  and  applications,  and  habits,  must  lead  towards  it." 

1  The  late  Mr.  John  'William  Smith.  See  the  author's  "  Miscellanies,"  vol. 
i.  p.  132  (edit.  1855).    "  Memoir  of  J.  "W.  Smith."  . 

2  I.  e.,  by  the  tutor,  in  that  case  the  late  Mr.  Blick. 
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CHAPTER  XX. 

Going  Down  to  Coukt. 

The  student  must  not  think  of  going  down  frequently  to 
the  courts,  till  he  is  in  at  least  the  second  or  third  year  of 
his  pupilage  ;  for,  every  day  devoted  to  this  purpose,  is  lost 
to  all  others.^  His  object  in  going  thither  will  be,  of  course, 
to  watch  the  ultimate  working  of  the  principles  and  practice 
which  he  is  learning  in  chambers,  so  that  he  may  see  the 
practical  commencement,  prosecution,  and  termination  of 
legal  proceedings,  and  be  thus  the  better  able  to  apprehend 
the  real  scope  and  tendency  of  chamber  practise.  It  is 
quitting  the  process,  to  look  at  the  result ;  and  by  this  means 
will  be  obtained  a  distinct  and  complete  view  of  the  connec- 
tion between  the  parts,  and  the  whole,  of  the  legal  system. 
As  soon,  therefore,  as  the  student  shall  have  gained  a  fair 
insight  into  the  method  of  transacting  chamber-business,  the 
working  of  the  rules  of  pleading,  evidence,  and  practice,  let 
him  go  down  to  court,  on  suitable  occasions,  and  watch  the 
proceedings  with  the  profoundest  attention  of  which  he  is 

1  "  Now  I  observe  two  errors,"  says  Roger  North,  "  in  the  direction  of 
students  to  this  matter, — Ist,  that  ttiey  go  to  the  courts  too  soon;  2nd,  that 
they  attend  at  the  wrong  place.  Now  it  is  usual,  after  a  year  or  two's  resi- 
dence in  the  inns  of  court,  for  all  students  to  crowd  for  places  in  the  King's 
Bench  Court,  when  they  are  raw  and  scarce  capable  of  observing  anything 
materially,  for  that  requires  some  competent  knowledge  ;  and  the  bad  conse- 
quence is,  that  it  makes  them  pert  and  forward,  and" — warning  words  worth 
their  weight  in  gold, — "  apt  to  press  to  the  iar,  when,  they  are  not  half  stu- 
dents; aiid  that  is  the  downfall  of  more  young  lawyers  than  all  other  errors 
and  neglects  whatever.  For  this  reason,  I  would  not  have  any  lose  time  fmm 
their  studies  after  this  manner,  till  after  four  or  five  year's  study,  sAd  two 
years  afore  they  come  to  the  bar,  which  should  not  be  before  seven  of  study, 
is  more  than  enough,  especially  when,  to  get  a  place,  they  must  be  very  early, 
and  idle  about,  or  worse,  till  the  court  sits,  and  then  with  little  more  profit 
than  such  may  expect,  who  come  only  to  hear  news." — Disc,  on  the  Study  of 
the  Law,  pp.  83,  34. 
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capable.  "As  to  attendance  in  the  courts  of  justices,"  ob- 
serves Professors  "Woodeson/  "though  the  student's  time 
may  there  be  most  usefully  employed,  for  a  little  practical 
experieuce\)ften  countervails  much  reading,  yet  his  time  may 
be  there  also  miserably  wasted.  An  imperfect  understand- 
ing of  the  cases  there  argued,  will  not  only  be  unattended 
with  improvement;  but  productive  of  pernicious  errors.  On 
this  ground  the  practice  of  the  learned  Plowden  is  highly 
deserving  of  imitation ;  who,  as  he  relates,  by  way  of  useful 
admonition,  acquainted  himself  beforehand  with  the  subject- 
matters  which  were  to  be  argued  in  the  courts,  and  studied 
the  points  of  law,  so  that,  he  says,  "  I  was  so  ripe  in  them, 
that  I  could  have  argued  them  myself."  It  would  be  well, 
therefore,  if  the  student,  in  accordance  with  this  suggestion 
.were  to  make  a  point  of  acquainting  himself  thoroughly 
beforehand  with  any  case  in  his  tutor's  chambers,  which  he 
intends  to  hear  tried  or  argued,  and  then  let  nothing  dis- 
tract him  from  attending  to  it  in  court.  Thus  he  will 
behold  the  drift  and  object  of  many  a  rule  which  he  had 
never  before  distinctly  comprehended,  however  frequently 
it  had  come  under  his  notice ;  he  will  see  the  consequences 
of  erroneous  pleading,  and  the  fitness  of  good  pleading  to 
develop  the  real  merits  of  a  case.  It  will,  so  to  speak,  stir 
about  and  freshen  the  whole  mass  of  his  learning,  open  to 
him  entirely  new  views  of  the  legal  system,' and  inspire  him 
with  a  keener  interest  in  all  that  appertains  to  his  profession. 
There  he  will  see  points  stated  which  had  never  been 
thought  of  in  chambers,  anxiously  as  the  case  had  been  can- 
vassed :  and  jperhaps  difficulties  overlooked,  which  had 
been  well  considered  in  chambers,  some  being  obviated  by 

1  Woodes.  Lectures,  vol.  iii.  p..  5il .  Plowdeii's  words,  in  his  Preface  (p. 
vi.),  which  is  well  worthy  of  being  read  carefiiUy,  are  these  :^"  In  order  that 
I  might  exeoutu  this  work  with  the  utmost  sincerity  and  truth,  and  to  the 
intent  that  I  might  be  more  able  to  understand  the  arguments,  and  to  compre- 
hend the  true  causes  of  the  judgments  herein  contained,  let  me  inform  the 
reader^  that  in  almost  all  the  cases  which  I  have  undertaken  to  report,  before - 
they  came  to  be  argued  I  had  copies  of  the  records,  and  took  pains  to  study 
the  points  of  law  arising  thereupon,  so  that  oftentimes  I  was  so  much  master 
of  them,  that,  if  I  had  been  put  to  it,  I  was  ready  to  have  argued  when  the 
first  man  began :  and  by  this  method  I  was  more  prepared  to  understand  and 
retain  the  arguments,  and  the  causes  of  the  judgments. "_ 
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the  sudden  dexterity  of  counsel,  which  there  had  been 
deemed  insurmountable  ! — and  others  succumbed  to,  on  the 
other  hand,  for  want  of  a  case  in  point,  with  which  the 
excited  student  happens  himself  to  be  acquainted  1 

In  order,  however,  to  reap  the  fruit  of  attendance  in 
court,  the  student  must  go  in  an  attentive  humour,  and  pre- 
serve it  throughout.  He  must  endeavour  to  "keep  himself 
to  himself;"  not  to  recognise  a  single  acquaintance,  if  he 
can  help  it,  unlesss  that  acquaintance  be  one  concerned  in 
the  case,  or  engaged,  like  himself,  in  watching  it.  If  he  go 
only  to  nod  to  this  person,  chatter  with  the  other,  and  scrib-- 
ble  notes  to  a  third,  he  will  but  disturb,  the  court,  distract 
himself,  and  cause  it  to  be  suspected,  that,  being  too  idle  to 
stop  at  his  studies  in  chambers,  he  is  come  to  court  in  order 
to  make  others  as  idle  as  himself. 

He  will  find  no  difficulty  in  getting  a  good  situation  for 
seeing  and  hearing  all  that  goes  on ;  and  should  not  fail  to 
make  notes  of  whatever  strikes  him  as  new  or  difficult.  Let 
him,  then,  as  he  walks  home — and  he  should  always  prefer 
walking  home  from  court  alone — strive  to  recapitulate  what 
he  has  heard, -^an  admirable  exercise  for  his  memory  :  and 
at  his  first  vacant  moment  in  the  evening,  let  him  strive  to 
draw  up  a  succinct  account,  hpwever  briefly,  of  the  argu- 
ments :  referring  to  the  chief  authorities  cited,  and  especially 
perusing  those  portions  of  the  text-books,  which  prescribe 
the  form  of  the  proceedings  he  has  been  witnessing,  and  the 
exposition  of  the  rules  of  evidence  and  legal  doctrines  which 
he  has  just  seen  exemplified. 
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CHAPTER  XXI. 
Common-Plaoing  . 


" Who  reads 

Incessantly,  and  to  his  reading  brings  not 

A  spirit  and  judgment  equal  or  superior, 

(And  wiiat  he  brings,  what  need  he  elsewhere  seek) 

Uncertain  and  unsettled  stUl  remains; 

Deep  versed  in  books,  and  shallow  in  himself. 

Crude  or  intoxicate,  collecting  toys 

And  trifles,  for  choice  matters,  worth  a  sponge ; 

As  children  gathering  pebbles  on  a  shore." 

Milton. — Par.  Regained. 


THE^merits  and  demerits  of  the  system  of  comnum-placing 
have  occasioned  much  contrariety  of  opinion.^ 

"The  science  of  law  itself,"  says  Sir  WiUiam  Jones,  "is, 
indeed,  so  complex,  that,  without  writing,  which  is  the 
chain  of  the  memory,  it  is  impossible  to  remember  a  thou- 
sandth part  of  what  we  read  or  hear.  Since  it  is  my  wish, 
therefore,  to  become,  in  time,  as  great  a  lawyer  as  Sulpicius, 
I  shall,  probably,  leave  as  many  volumes  of  works  (180)  as 
he  is  said  to  have  written." 

"  Common-placing,"  says  Fulbeck,  "is  a  profitable  course, 
— under  titles  to  digest  the  ca^es  of  the  lawe,  into  which 
they  may  transfer  such  things  as  they  have  either  heard  or 
read  ;  neither  is  it  safe  to  trust  to  other  men's  abridgments, 
which  are  little  available  to  such  as  have  read  a  little  ;  but 
that  which  we,  by  pur  owne  sweat  and  labour,  do  gaine,  we 

1  See  Stewart's  Phil.,  oh.  vi.  s.  5,  pp.  446-454. 
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do  firmly  retain,  and  in  it  we  do  principally  delight :  and  I 
am  persuaded  that  there  hath  never  been  any  learned  in  the 
law  and  judicial,  who  hath  not  made  a  collection  of  his 
own,  though  h6  hath  not  neglected  the  abridgments  of 
others ." 

"It  is  so  necessary,"  says  Roger  North,  "  that  without  a 
wonderful,  I  might  say  miraculous  felicity  of  memory,  three 
parts  of  reading  in  four,  shall  be  utterly  lost  to  one  who 
useth  it  not." 

"  Whatever  a  student  shall  find  in  the  course  of  his  read- 
ing," says  Sir  Matthew  Hale,  "he  should  abstract  and  enter 
the  substance  of  it  (and  more  especially  of  cases  and  points 
resolved)  into  his^  common-place  book,  under  their  proper 
titles,  and  if  one  case  fall  aptly  under  several  titles,  and  it 
can  be  conveniently  broken,  let  him  enter  each  part  under 
its  proper  title :  if  it  cannot  be  well  broken,  let  him  enter 
the  abstract  of  the  entire  case,  under  the  title  most  proper 
for  it,  and  make  references  from  the  other  titles  unto  it.  ft 
is  true,  the  student  will 'waste  much  paper  this  way,  and 
possibly  in  two  or  three  years  will  see  many  errors  and 
impertinences  in  what  he  hath  formerly  done,  and  much 
irregularity  and  disorder  in  the  disposing  of  his  matter 
under  improper  heads.  !^ut  he  will  have  these  infallible 
advantages  attending  this  course : — 1st.  In  process  of  time 
he  will  be  more  perfect  and  dextrous  in  this  business.  2nd. 
Those  fii'st  imperfect  and  disordered  essays  will,  by  frequent 
returns  upon  them,  be  intelligible  at  least  to  himself,  and 
refresh  his  memory.  3rdly.  He  will,  by  this  means,  keep 
together  under  apt  titles  whatsoever  he  hath  read.  4thly. 
By  often  returning  upon  every  title,  as  occasion  of  search  or 
new  insertions  require,  he  will  strangely  revive  and  imprint 
in  his  memory  what  he  hath  formerly  read.  5thly.  He  will 
be  able,  at  one  view,  to  see  the  substance  of  whatsoever  he 
hath  read  concerning  any  one  subject,  without  turning  to 
every  book  (only  when  he  hath  particular  occasion  of  advice 
or  argument,  then  it  will  be  necessary  to  look  upon  that 
book  at  large  which  he  finds  useful  to  his  purpose).  6thly. 
He  will  be  able  upon  any  occasion  suddenly  to  find  any- 
thing he  hath  read  without  recoursing  to  tables  or  other 
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repertories,  which  are  oftentimes  short,  and  give  a  lame 
account  of  the  subject  sought  for."i 

The  above  authorities  in  favour  of  an  extended  and  sys- 
tematic mode  of  common-placing,  are  selected  out  of  many 
which  could  be  cited  ;  and  it  may  be  safely  stated,  that  many 
of  the  most  distinguished  lawyers  have  held  similar  opinions. 
They  are  cited,  the  last,  especially,  at  length,  in  order  that 
the  student  may  be  apprised  of  their  existence,  and  of  the 
weight  due  to  their  sanction.  Nevertheless  the  author  has 
no  hesitation  in  expressing  his  opinion,  not  hastily  formed, 
that  this  system  of  incessant  transcription,  is  one  of  very 
questionable,  expediency.  He  knew  one  individual  who, 
with  prodigious  industry,  had  compiled  four  thick  folio  vol- 
umes, closely  written,  and  systematically  distributed;  and 
who  subsequently  acknowledged  to  the  author,  that  it  had 
proved  to  be  one  of  the  worst  things  he  had  ever  done ;  for  his 
memory  sensibly  languished  for  want  of  food  and  exercise, 
twl  it  lost  its  tone,  almost  irrecoverably.  However  urgent 
the  occasion,  he  could  do  nothing,  when  out  of  the  reach  of 
his  common-place  book ;  and  that  could  not  be  kept  up  for 
practical  purposes,  without  the  most  02)pressive  labour.^  He 
subsequently  quitted  the  profession,  and  often  bitterly  re- 
gretted the  time  and  pains  whiph  had  been  thus  thrown 
away.  When  pursued  to  such  an  extent  as  this,  the  student 
never  reads  to  remember,  but  only  with  a  view  to  insertion 
in  his  common-place  book ;  he  is  satisfied  as  soon  as  what  he 
reads  has  been  deposited  there  ;  and  thus,  at  length,  suffers 
the  hand  to  engross  the  business  of  the  head.  "  Many  read- 
ers I  have  found  unalterably  persuaded,"  says  Dr.  Johnson, 
"  that  nothing  is  certainly  remembered  but  what  is  trans- 
scribed  ;  and  they  have,  therefore,  passed  weeks  and  months 
in  transferring  large  quotations,  to  a  common-place  book. 
Yet  why  any  part  of  a  book,  which  can  be  consulted  at  plea- 
sure, should  be  copied,  I  was  never  able  to  discover.  The 
hand  has  no  closer  correspondence  with  memory,  than  the 
eye.     The  act  of  writing  itself  distracts  the  thoughts ;  and 


1  Preface  to  RoUe's  Abridg.,  p.  8 ;  and  see  Wynne's  Eunom.  Ixvi.  Ixvii. 
i  For  this  reason  he  neeessarily  abandoned  "common-placing." 
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what  is  twice  read,  is  commonly  better  remembered  than 
what  is  transcribed."! 

"Common-placing,"  says  the  illustrious  Gibbon,  "is  a 
practice  which  I  do  not  strenuously  recommend.  The  action 
of  the  pen  will,  doubtless,  imprint  an  idea  on  the  mind,  as 
well  as  on  the  paper ;  but  I  much  question  whether  the 
benefits  of  this  laborious  method,  are  adequate  to  the  waste 
of  them  ;  and  I  must  agree  with  Dr.  Johnson,  '  that  what  is 
twice  read  is  commonly  better  remembered  than  what  is 
transcribed.'  "^  The  author  knows  several  instances  of 
gentlemen  who  have  now  attained  great  professional  emi- 
nence, who  never  kept  a  commonplace  book,  nor  made  more 
than  a  few  occasional  memoranda  of  striking  passages,  in 
their  lives  ;  and  who  attribute  the  iiresent-tenacity  of  their 
memory,  in  a  great  measure,  to  their  avoidance  of  common- 
placing, and  constant  exercise  of  their  memory.  It  is  by 
no  means  the  author's  wish,  however,  to  express  an  unquali- 
fied disapprobation  of  this  system.  It  is  against  the  abiMe 
of  it,  that  he  would  guard  his  younger  readers  ;  against  the 
fatal  facility  with  which  they  may  fall  into  habits  destruc- 
tive, not  of  the  memory  onlj',  but  all  the  other  powers  of 
the  mind.  If  a  common-place  book  is  to  be  kept,  let  it  be 
kept  judiciously,  and  be  appropriated  to  the  reception  of 
those  passages  only,  met  with  in  the  course  of  reading,  which 
are  either  rare,  or  very  striking  in  point  of  argument,  or  ex- 
pression. Does  the  student  happen  to  stumble  upon  a  few 
sentences  which  in  an  instant  clear  up  difficulties  that  have 
haunted  him  for  months,  it  may  be  years  ?  They  are  worthy 
of  an  entry  in  his  common-place  book,  or  at  least  of  a  refer- 
ence ;  and,  if  they  be  altogether  passed  by,  he  may  not  be 
able  to  meet  with  them  again,  however  great  his  emergency. 
How  many  choice  passages  in  the  judgments  of  a  Hardwicke, 
a  Mansfield,  a  Kenyon,  an  Ellenborough,  or  a  Tenterden, 
and  other  distinguished  judges,  have  charmed  him  for  a 
moment,  and  then  been  lost,  for  want  of  being  entered,  or 


1  Idler,  No.  74. 

2  Gibb.  Misc.- Works,  p.  97  (edit.  1814). 
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referred  to,  in  his  common-place  book  !^  The  late  Sir 
Samuel  Romilly  has  left  on  record  his  testimony  in  favor  of 
the  prudent  mode  of  common-placing  here  recommended. 
"  As  I  read,  I  formed  a  common-place  book,  which  has 
been  of  great  use  to  me,  even  to  the  present  day.  It  is,  in- 
deed, the  only  way  in  which  law  reports  can  be  read  with 
much  advantage." 

The  principal  use  of  a  commoa-place  book  is,  to  minute 
down  the  result  of  any  investigation  of  more  than  ordinary 
difficulty  or  importance,  in  which  authorities  will  be  brought 
together  which  are  nowhere  else  collected,  and  so  will  be 
saved  the  labour  of  research  on  some  future  occasion.  In  it 
should  also  be  deposited  select  passages,  even  mere  sentences, 
containing  felicitous  illustrations  of  important  points,  striking 
distinctions,  &c.,  &c.,  to  be  found  in  either  the  arguments  of 
counsel,  the  decisions  and  dicta  of  the  judges,  or  observations 
of  legal  writers.  A  common-place  book,  in  short,  should  be 
kept  upon  the  principle  of  inserting  in  it  nothing  but  what 
is  important,  and  cannot  be  easily,  if  at  all,  found  elsewhere 
when  wanted.  The  moment  this  principle  is  lost  sight  of, 
a  common-place  book  becomes  not  only  a  delusive  and  per- 
nicious substitute  for  the  exercise  of  memory,  but  an  un- 
wieldy, embarrassing,  and  oppressive  incumbrance. 

1  The  author  has  spent  many  an  horn  in  fimitleasly  searching  for  such  pas- 
sages :  and  been  much  mortified,  when  desirous  of  citing  them  in  court. 
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Hints  to  Young  Counsel. 

I.  The  freedom  of  speech  allowed  to  counsel,  in  conduct- 
ing the  cases  of  their  clients,  is  manifestly  indispensable  for 
the  administration  of  justice.  It  is,  nevertheless,  a  weapon 
which  cannot  safely  be  wielded,  but  by  a  gentleman  :  who 
will  cautiously  keep  in  view  the  true  reasons  for  ihe  exist- 
ence of  the  right,  and  be  governed,  in  exercising  it,  by  uni- 
form delicacy  and  considerateness.  It  is,  however,  a  matter 
entirely  within  his  own  discretion.  If  real  vice,  fraud,  false- 
hood, cruelty,  meanness,  or  oppression,  are  to  be  denounced, 
let  it  be  done  fearlessly,  and  with  all  the  power  and  elo- 
quence which  the  advocate  may  be  able  to  command ;  but 
still,  let  him  remember  the  character  which  he  has  individu- 
ally to  sustain,  and  the  dignity  of  that  profession  of  which 
he  has  become  a  member.  To  indulge  in  unbridled  license 
of  speech,  simply  because  one  has  the  power  of  doing  so- 
under the  shelter  then,  surely,  of  a  most  ignominious  impu- 
nity— is  inexpressibly  brutal,  mean,  and  cowardly  ;  proving 
him  who  is  guilty  of  it,  to  have  no  pretensions  wha4«ver  to 
^he  title  of  gentleman,  and  to  deserve  being  shunned  by  all 
ranks  of  the  profession  with  scorn  and  disgust,  and  de- 
nounced  with  all  the  energy  of  an  indignant  public  press. 
Let  counsel  bear  in  mind  the  agony  which  he  may  be  inflict- 
ing, in  every  word  that  is  uttered,  upon  a  person  possibly 
of  spotless  integrity,  of  the  highest  delicacy  of  feeling,  whose 
conduct  may  have  been  totally  misunderstood,  or  grossly 
misrepresented  by  interested  and  malignant  persons :  one, 
of  whose  real  motives  counsel  is  altogether  ignorant,  yet  is 
recklessly  endeavouring  to  expose  him  to  the  ridicule,  scorn, 
and  hatred  of  his  friends,  and  the  public ;  to  inflict  upon 
his  character  injury  irreparable.  Let  not  the  insolent 
25 
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speaker  imagine  that  he  always  succeeds  in  doing  this  :  he 
is  .far  more  likely  to  render  the  victim  of  his  vulgar  and 
cowardly  vituperation,  an  object  of  sympathy,  and  earn  for 
himself,  the  character  of  a  foul-mouthed  bully :  one  despised 
by  both  branches  of  the  profession  which  he  is  dishonouring ; 
by  those  who  sit  upon  the  bench ;  and  all  who  afterwards 
hear  of,  or  read,  his  disgraceful  utterances.  Listen  to  the 
dignified  admonition  of  the  Roman  Law. 

Ante  omnia,  autern,  universi  advocaii,  ita  praebeant  pat- 
rocinia  jurganMbvs,  ut  non  ultra  quam  litium  poscit  utilitas, 
in  licentiam  convidandi  et  maledicendi  temeriiatem  prorurnp 
ant ,'  Off  ant,  quod  causa  deeiderat :  temperent  se  ab  injuria. 
Nam  si  quis  adeo  procax  fuerit,  ut  non  ratione,  sed  probris, 
putet  esse  certandum,  opinionis  sucb  imminutionem  patietur : 
nee  enim  conniventia  comrnodanda  est,  ut  quisqvxim,  negotio 
derelicto,  in  adversarii  sui  contumeliajn  aut  palam  pergat, 
aut  subdole.^ 

The  young  counsel  should  not  take  it  implicitly  for 
granted,  that  all  adverse  witnesses  are  coming  to  swear 
falsely,  that  his  client  is  an  angel,  or  that  the  opposite  party 
is  really  as  black  as  he  may  be  painted  in  the  brief:  but 
should  make  fair  allowance  for  the  bias  and  excitement 
under  the  influence  of  which  his  client,  however  able,  expe- 
rienced, and  respectable,  so  naturally  acts.  It  is  the  duty 
of  counsel  to  do  his  utmost :  fairly  and  honourably  to  pro- 
tect and  further  the  interests  entrusted  to  him  :  but  he  may 
rest  assured  that  this  he  cannot  do  so  effectually,  as  by  a 
frank  and  candid,  yet  circumspect  advocacy.  Such  a  course*^ 
secures  the  favour  of  both  judge  and  jury,  of  opponents,  of 
clients,  and  of  the  bar.  These  and  many  kindred  topics, 
however,  have  been  sufficiently  discussed  in  previous  chap- 
ters, to  which"  the  student  is  earnestl}-  referred. 

II.  On  a  brief  being  delivered  to  a  young  counsel,  he 
should  address  himself  to  it  at  once  ;  reading  it  over  calmly 
and  deliberately,  first  thoroughly  mastering  the  pleadings, 
with  a  view  to  ascertaining  what  is  to  be  proved  ;  what  is 
admitted  on  the  record  ;  whether  the  proposed  evidence  be 

1  Cod.  Lib.  II.  tit.  vi.  5  6. 
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stnotly  relevant,  and  sufficient :  time  being  thus  afforded, 
if  the  evidence  be  insufficient,  to  communicate  with  the 
attorney,  in  order  to  supply  what  is  requisite.  Unless  he 
shall  have  done  this,  he  will  be  in  a  cloud  throughout  the 
cause  ;  incapable  of  rendering  any  assistance  to  his  leader, 
and  much  less  of  conducting  the  cause  if  that  leader  should 
be  called  away,  or  absent  altogether, — Let  him  not  suppose, 
again,  that  a  witness  can  always  prove  either  all  that  is  set 
down  in  the  proofs,  or  that  what  is  set  down  for  him  is  all 
that  he  can  prove,  in  the  hands  of  a  prudent  and  skillful 
exannner.  The  young  counsel  should  consider  how  proba- 
ble it  is  that  the  witness  knows  much  more  of  the  circum- 
stances of  a  case,  than  he  appears  by  the  proofs  to  know — and 
how  many  little,  but  most  important,  links  in  the  chain  of  evi- 
dence, can  be  supplied  by  him.  The  examiner  should,  while 
eliciting  evidence  from  a  witness,  bear  in  mind  the  various  is- 
•  sues  which  are  to  be  proved  or  disproved — and,  although  the 
brief  do  not  suggest  it,  should  put  his  questions  accordingly ; 
thus  getting  upon  the  judge's  notes,  a  body  of  evidence,  of 
which  he  will  readily  see  the  application.  Questions  should 
be  put  simply  and  tersely  ;  in  good  order  ;  without  hurry- 
ing or  confusing  the  witness, — and  with  a  distinct  object 
and  motive  for  every  question.  Always  finish  a  question, 
and  wait  till  it  is  answered,  before  proceeding  to  another  ; 
unless  counsel  would  provoke  rebuke  and  anger  from  judge, 
bar,  and  jury,  and — '  curses  not  loud,  but  deep ' — from  the 
suffering  reporters  and  shorthand  writers.  Taking  down 
the  evidence,  on  the  brief,  is  a  duty  both  responsible  and 
difficult.  Undeviating  attention  to  the  progress  of  the 
cause,  is  requisite  for  this  purpose.  Nothing  immaterial  or 
isrelevant  should  be  taken  down — only  the  substance  (but 
in  critical  cases  the  very  words)  of  answers  bfeing  given.  It 
requires  much  practice  to  take  a  satisfactory  business-like 
note  of  evidence  ;  and  great  pains  should  be  early  taken  to 
learn  the  art.  The  same  observations  apply,  but  with  still 
greater  force,  to  the  summings-up,  and  to  the  rulings,  of  the 
judo'e.  It  is  always  painful  to  find  any  material  conflict 
between  the  notes  of  the  judge  and  of  counsel,  as  to  the 
ruling  of  the  former.     In  such  a  case,  the  court  gives  con- 
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elusive  credit  to  the  judge's  note,  however  at  variance  with 
that  of  counsel.  It  is  not  unusual  for  a  judge,  on  any  par- 
ticular ruling  of  importance,  to  read  over  openly  the  note 
which  he  has  taken,  in  order  that  if  it  should  happen  to  be 
erroneous,  it  may  be  at  once  set  right. 

It  is  often  a  matter  of  critical  discretion,  to  determine  up- 
on what  counts  the  verdict  shall  be  entered  ;  a- matter,  how- 
ever, not  always  definitively  settled  at  Nisi  Prius.  Some- 
times also  it  is  highly  expedient,  if  not  indeed. absolutely 
necessaiy,  to  ascertain  from  the  jury  their  opinion  on  certain 
portions  of  the  case  submitted  to  them ;  and  counsel  should 
be  prepared  respectfully  to  request  the  judge,  at  the' close 
of  his  summing  up,  to  leave  such  and  such  a  particular  tact 
to  the  jury,  if  he  should  not  have  done  so,  and  should  think 
proper  to  act  on  the  suggestion  of  counsel.  Counsel  should 
also  be  prepared,  when  it  is  necessary,  to  tender,  at  the  pro- 
per time,  a  bill  of  exceptions,  with  modesty  and  firmness,  ^ 
and  deep  respect  for  the  judge  and  his  high  office.  Let  the 
point  of  objection,  however,  be  distinctly  understood  by  the 
counsel  taking  it ;  who  should  also  consider  whether  it  be 
of  sufficient  importance,  to  render  the  step  expedient.  It  is 
equally  silly  and  indecorous,  to  tender  a  bill  of  exceptions 
rashly,  and  above  all,  flippantly. 

Again,  let  not  the  young  counsel  fall  into  the  frequent 
error  of  asking  for  leave  to  reserve  a  point,  when  it  will  be 
open  to  him  afterwards  without  leave,  as  a  matter  of  course, 
and  of  right.  Such  slips  exhibit  slovenliness,  and  puerile 
precipitancy.  Great  vigilance  also  is  requisite  before  acqui- 
escing, at  the  close  of  a  case,  either  before  or  after  the  deliv- 
ery of  the  verdict,  in  anj"-  particular  mode  of  dealing  with 
the  case  afterwards  in  banc.  This  is  a  matter  which,  though 
too  often  overlooked,  in  the  hurry  an'd  excitement  of  a  cause, 
especially  by  young  and  inexperienced  counsel,  is  often  of 
vital  importance,  as  afterwards  appears,  but  when  too  late. 
It  is  here  that  the  tyro  should  take  special  care  that  he 
be  not,  so  to  speak,  jockeyed,  by  the  supferior  astuteness  of 
an  experienced .  opponent.  Whether,  for  instance,  a  gen- 
eral verdict  should  be  taken  subject  to  a  special  case ;  or 
whether  u  speciul  verdict  should  l)o  lakini — whether  the  court 
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should  have  power  to  draw  the  same  inferences  from  facts 
as  the  jury  might  have  done ; — whether  a  nonsuit  or  ver« 
diet  should  be  taken ;  and  if  the  cause  be  referred,  on  what 
terms, — whether  any  certificate  be  requisite,  &c.  &c., — all 
these  and  many  other  things  which  might  be  mentioned,  re- 
quire junior  counsel  to  keep  his  attention  alive  to  the  very 
last  moment  of  a  cause — to  look  from  the  jury-box  to  the 
court  in  banc,  and  even  to  a  court  of  error.  It  not  unfre- 
quently  happens,  moreover,  that  he  is  unavoidably  left  alone, 
to  encounter  these  exigencies. — Attention  to  all  these  mat- 
ters, every  client  has  a  right  to  require  in  his  junior. 
.  III.  The  young  counsel  should  make  a  point  of  profiting 
by  every  case  in  which  he  has  the  advantage  of  being  associ- 
ated with  eminent  counsel,  by  considering  beforehand  how 
he  himself  would  conduct  it,  if  called  upon  to  do  so,  and 
then  observing  how  his  highly  trained  leader  deals  with  it: 
how  complete,  yet  guarded  his  opening :  how  much  that  is 
suggested  in  the  brief,  he  sometimes  leaves  unsaid — how 
many  facts  unproved :  how  judicious  his  re-examination,  or 
cross-examination  :  and,  often  most  important  of  all,  how  he 
replies.  Let  the  student  also  observe  pai'ticularly  the  stage 
of  the  proceedings,  and  the  shape  in  which  legal  objections 
are  taken:  the  production  of  some  written  instrument:  the 
admissibility  of  evidence  tendered,  &c.  &c.  &c. ;  and,  when 
alone  in  a  cause,  be  continually  on  the  alert  to  stop  his  oppo- 
nent, when  putting  leading  and  otherwise  really  inadmissi- 
ble questions.  It  is  here  said,  really  inadmissible ;  for  noth- 
ing is  more  irritating  to  both  the  judge  and  to  opponents, 
and  ridiculous  in  the  presence  of  the  bar,  thaii  for  a  young 
counsel  to  b.e  perpetually  starting  up  with  puerile  and  factious 
objections,  overruled  the  instant  they  are  offered.  Again — 
let  him  be  cautious  how  he  "follows  on  the  same  side," 
when  his  leader  has  taken  some  legal  objection,  either  sub- 
mitting at  the  close  of  the  case  that  a  nonsUit  should  be 
entered,  or  that  the  defendant  has  offered  no  case  to  go  to  the 
jury — or  during  the  progress  of  it,  by  offering  some  such 
objections  as  those. above  alluded  to.  He  may  paint  out  the 
picture  which,  till  he  unfortunately  rose,  had  stood  fair  and 
distinct  before  the  court :  in  plain  English,  he  may  mar  the 
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effect  of  his  leader's  argument,  and  in  doing  so  make  a 
perilous  exposure  of  his  own  incompetence.  Again — let 
him  not  pester  his  leader  with  suggestions,  especially  while 
addressing  the  court,  or  a  judge,  or  the  jury,  or  examining  a 
witness.  If  he  feel  quite  certain  that  he  sees  something, 
which  one  so  much  more  likely  than  himself  to  see  has  nev- 
ertheless lost  sight  of,  then  let  him  watch  his  opportunity, 
and  in  a  well-considered  word  or  two,  in  writing  if  possible, 
convey  his  meaning  distinctly — and  in  a  moment.  Gen- 
erally speaking,  the  best  juniors  least  trouble  an  experi- 
enced leader.  Never  presume  to  interrupt  a  judge  when 
summing  up,  except  under  some  peculiar  and  pressing  exi- 
gence ;  and  when  that  shall  have  risen,  be  brief,  respectful, 
and,  when  uecessaiy,  firm. 

IV.  Always  go  well  prepared  to  the  consultation.  If 
you  do  not,  you  are'  simply  defrauding  your  client  of  his  fee, 
and  he  will  probably'take  care  that  it  do  not  happen  again ! 
Turn  the  case  over  often  in  your  mind,  and  look  at  it  from 
every  possible  point  of  view — exactly  as  you  would,  if  you 
were  certain  of  having  to  lead  it.  Fortify  every  doubtful  or 
assailable  position,  though  it  may  appear  not  likely  to  be 
challenged,  with  legal  authorities,  noted  upon  your  brief : 
and  be  sure  to  give  your  leader,  at  consultation,  the  fullest 
notice  of  any  real  point  which  may  possibly  have  occurred 
to  you,  and  been  overlooked  by  him.  To  keep  it  by  you  for 
the  purpose  of  personal  display  in  court,  is  merely  pitiful 
roguery,  or  stupidity. — Always  distrust  very  plain  cases. 
Beware  lest  a  snake  suddenly  start  out  upon  you,  in  the 
shape  of  some  concealed  and  utterly  unexpected  difficulty, 
which  would  probably  have  been  detected  beforehand  and 
disposed  of,  had  due  consideration  an^  circumspection  been 
used,  by  him  whose  bounden  duty  it  was  to  do  so. — Strive, 
before  going  into  court,  to  form  a  distinct  conception  of  the 
entire  scope,  and  scheme,  of  your  case ;  and  when  it  is  going 
on,  keep  that  scheme  steadily  before  your  mind's  eye,  watch- 
ing how  it  varies,  as  the  evidence  comes  out,  from  what  you 
had  expected  it  to  be.  In  other  words,  keep  your  mind  level 
with  the  current  of  the  case :  fixed  upon  its  substance,  not  its 
fringe,  in  order  that  you  may  not  be  lost  in  details. 
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V.  JVever  evade  responsibility :  especially  in  advising  on 
cases,  and  with  reference  to  the  evidence  to  be  adduced,  in  & 
coming  trial.  Do  not  balk  your  client,  by  saying  simply 
"such  and  such  a  thing  must  ha  proved:"  but  show  him  how, 
if  there  be  the  least  possibility  of  his  feeling  at  a  loss.  Few 
things  gain  a  young  counsel  greater  credit  with  his  client, 
than  a  full  and  satisfactory  opinion  upon  evidence.  It  is 
easy  to  write  a  showy,  but  shallow  one.  Look,  you,  care- 
fully at  your  issues :  imagine  yourself  at  the  trial :  the  case 
opened :  and  you  there  to  prove  it :  see  what  is  admitted  on 
the  record,  what  remains  to  be  proved,  by  oral  or  writ- 
ten evidence. — Consider  the  proper  order  of  proof:  what 
documents,  or  evidence  of  any  kind,  are  requisite,  and 
likely  to  be  in  existence,  and  producible,  if  inquiry  be 
made  for  them :  look  to  stamps :  see  that  the  notices  to 
produce  and  to  admit,  all  necessary  documents,  be  duly 
given :  point  out  pai-ticularly  what  must  be  done,  in  order 
to  admit  secondary  evidence :  follow  out  the  case  in  your 
own  mind,  into  its  probable  development  and  minute  de- 
tails at  the  trial,  in  order  to  anticipate  and  provide  against 
contingencies. — Be  prepared  with  witnesses  to  explain  or 
contradict  those,  who  may  be  reasonably  expected  to  be 
called  by  your  opponent. — Have  rather  too  much,  than  too 
little,  evidence. — Let  the  youthful  counsel  avoid  chattering 
to  his  brethren  about  his  cases,  and  especially  showing  his 
brief,  or  allowing  it  to  be  read  by  others  :  from  which  rather 
grave  consequences  have  sometimes  arisen,  through  thought- 
lessness, or  perfidy.  The  author  has  known  instances  of  a 
brief  having  been  shown  to  another,  who,  after  reading 
and  giving  his  friendly  opinion  on  it,  has  soon  afterwards 
received  one  in  due  and  proper  course  from  the  other  side, 
and  been  seriously  embarrassed,  by  his  involuntary  know- 
ledge of  the  strength  and  weakness  of  his  opponent's  case. 
An  attorney,  very  properly,  does  not  appove  of  his  brief 
being  thus  dealt  with  ;  regarding  it  as  an  indiscretion,  and 
even  a  breach  of  professional  confidence. 

VI.  Be  respectful,  but  never  servile,  to  the  court :  firm, 
if  you  please — but  approach  not  the  confines  of  flippancy, 
familiarity,  or  presumption.     A  rebuke  under  such  circum- 
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stances,  will  be  justly  galling  and  humiliating'.  The  ear  of 
the  C(&urt  is  gained  by  modesty, — by  speaking  briefly,  and  to 
the  points  It  is  closed  against  assurance,  volubility,  prolixity, 
repetition.  How  disgusting  and  intolerable  is  it,  to  hear  a 
young  gentleman  gbing  doggedly  over  ground  already  gone 
over,  it  may  be,  too,  by  more  than  one ;  as  if  the  judges 
had  not  heard  or  understood  what  had  been  already  urged, 
perhaps  with  great  tenacity,  by  the  senior^as  if  there  were 
no  other  case  to  be  heard  but  the  one  then  going  on :  as  if 
the  youthful  {respasser  were  not  the  subject  of  the  "  curses, 
not  loud  but  deiep,"  of  those  whom  he  keeps  waiting  to  be 
heard,  in  their  own  cases—'possibly  of  far  greater  importance 
than  that  witii  which  he  is  pestering  the  court,  adLnauseaml 
Observe  how  differently  the  court  listens  to  a  repulsive 
ofi"ender  of  this  sort,  and  to  a  man  who  has  earned  the  cha- 
racter of  being  business-like,  brief,  and  lucid  ! 

Do  not,  on  the  other  hand,  give  up  too  easily  ;  be  fairly 
convinced  that  you  have  the  worst  of  it,  before  doing  so. 
Be  courteous  to  your  opponents.  When  you  find  j^ourself 
alas  1  being  beaten,  thea  is  the  moment  to  guard  against  the 
least  manifestation  of  a  ruffled  temper-^of  irritability,  snap- 
pishness,  or  downright  ill  humour.  It  will  provoke  only 
laughter,  or  dislike.  It  is  at  this  pinching  point,  that  may 
be  infaUMy  distiQguashed  the  temper  and  breeding  of  dif- 
ferent meit-'— the  man  well  bred,  and  him  under  bred,  or  ill 
bred :  for  a  gentleman  is  a  gentleman,  to  the  end  of  the  chapter. 
Never  take  offence  at  what  is  said  or  done  by  your  opponent, 
or  your  leader,  unless  you  deliberately  believe  that  offence  was 
intended.  If  that  be  the  case,  you  must  act  as  your  own 
sense  of  self-respect  may  prompt,  with  spirit,  but  prudence. 
Never  pesrmit  yourself  to  speak  in  a  disparaging  tone  of 
any  of  your  brethen,  especially  in  the  presence  of  clients. 
If  you  cannot  praise,  be  silent.  Do  not  expose  a  slip,  or 
error :  but  if  possible,  and  consistent  with  yom*  duty  to 
your  own  client,  conceal  that  slip  or  error,  as  you  would 
wish  your  own  to  be  concealed. 

Avoid  buffoonery  in  conducting  a  cause.  Use  no  vulgar 
language,  jokes,  gestures,  or  grimace.  Play  to  the  Critics  in 
the  pit,  no*  to  the  gods  in  the  gallery.     You  may  possibly 
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make  a  foolish  or  ignorant  juryman,  or  bystander,  laugh 
with  you,  when  every  one  else  is  either  laughing  at  you,  or 
indignant  at  the  degrading  exhibition  which  you  are  making  : 
possibly,  too,  before  some  foreigner,  or  stranger  of  critical 
acuteness  and  refinement,  and  who  may  afterwards  speak  of 
what  he  has  seen,  as  a  sample  of  the  English  bar  1 

Pay  attention  to  manner.  Take  a  few  lessons  in  elocu- 
tion, if  conscious  of  deficiency.  Stand  straight  up,  while 
addressing  either  judge  or  jury,  or  examining  a  witness,  and 
do  not  be  lounging  and  sprawling  oyer  the  desks,  and  benches. 
Speak,  if  you  wish  to  be  heard  and  attended  to,  with  dis- 
tinctness, emphasis,  and  deliberation.  Do  everything  in 
your  power  to  acquire  self-possession.  A  flustered  speaker 
is  always  a  bad  one  :  giving  pain  to  his  auditors,  and  secur- 
ing to  himself  the  harassing  consciouness,  on  sitting  down, 
that  he  has  not  done  justice  to  either  his  clients,  or  himself. 
When  you  are  unexpectedly  left  alone  in  a  case,  keep  quiet 
—be  tranquil.  Do  not  proclaim  your  inexperience  or  in- 
competence,  by  fidgeting  yourself  and  others.  To  adopt  a 
Scottish  phrase,  "  dinna  fash  yawrseV ."  When  a  hint  is 
given  you  by  an  experienced  neighbour,  give  your  mind  to 
it,  and  receive  it  with  courteous  gratitude. 

Never  undervalue  your  opponent  :^  but  give  him  credit  for 
being  able  to  take  advantage  of  the  weak  parts  in  your  own 
case,  and  be  on  your  guard  accordingly. 

Do  not  be  disheartened,  when  facts  come  out  adverse  to 
your  case,  either  unexpectedly  from  your  own  witnesses,  or 
from  those  of  your  opponent.  "Almost  every  fact,"  said 
once  a  great  authority  on  such  matters,  the  late  Lord  Truro, 
then  Mr.  Serjeant  Wilde,  to  the  author,  "has  two  aspects — 
one  favourable  to  my  opponent  who  brings  it  forward  ;  and 
another  favourable'  to  me,  if  I  have  sharpness  enough  to  see 
it !" — The  moment  that  a  fact  is  established  by  evidence,  see 


1  The  late  Mr.  John  ViUiam  Smith  informed  the  author,  that  he  had  ever 
considered  this  rule  as  one  of  great  importance.  "I  always,"  he  said  laugh- 
ingly, "give  my  opponent,  whoever  he  may  prove  to  be,  credit  for  being  an 
uncommonly  clever  feUow,  and  perhaps  knowing  his  business  much  better 
than  I  know  mine." 
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how  far  it  may  stand  with  your  own  case,  or  really  affects  it, 
and  in  what  way ;  and  how  you  are  by-and-by  to  encounter  it. 

Endeavour  to  secure  a  command  over  your  features ;  even 
when  the  most  sudden  and  dire  mischance  is  befalling  you 
and  your  case,  do  not  let  your  countenance  or  manner  tell 
the  tale  to  the  jury,  who  are  watching  you,  and  cannot  help 
attaching  often  much  too  great  importance  to  what  they  see. 
The  late  Lord  Abinger  and  Sir  William  Follett  were  models 
of  this  guarded  demeanour,  apparently  unruffled  and  cheer- 
ful, even  when  most  suddenly  disconcerted. 

A  final  hint  is  offered  at  parting ;  that  it  is  of  great  import- 
ance to  the  young  practitipner,  especially  at  the  common  law 
bar,  to  be  steady  in  his  attendance  at  chambers,  particularly 
in  the  evenings :  when  sudden  exigencies,  arising  out  of  un- 
expected disappointment  in  obtaining  the  counsel  intended, 
send  clients  on  a  voyage  of  discovery,  so  to  speak,  round  the 
inns  of  court ;  and  many  a  young  counsel  has  had  cause  to 
congratulate  himself  on  being  found  at  his  chambers  of  an 
evening,  instead  of  at  places  of  amusement,  or  being  out  visit- 
ing. The  author  has  himself  thus  profited ;  not  having  even 
yet  forgotten  the  delightful  flutter  of  excitement  with  which, 
about  nine  o'clock  one  night,  not  long  after  his  call  to  the  bar, 
he  received  a  brief,  with  forty-five  guineas  marked  upon  it, 
accompanied  by  a  cheque,  from  an  attorney  whom  he  had 
never  seen  before  1^ 


1  The  case  was  called  on  the  next  morning  at  Guildhall  (Mr.  Thesiger,  now 
Lord  Chelmsford,  being  the  leader,)  and  immediately,  and  unexpectedly,— 
compromised  I 


Constitutional  Law  and  Histobt.  395 


CHAPTER  xxnr. 

Constitutional  Law  and  Constitutional  History. 


SECTION  I. 

THE    "law"   and  the    "CONSTITUTION." 

A  STATESMAN  and  a  schoolboy  read  the  history  of  their 
country  differently,  and  with  different  objects,  and  results. 
The  schoolboy  is  enthralled  by  the  battles,  sieges,  plots, 
rebellions,  and  personal  adventures,  of  those  who  figure 
most  prominently  in  its  pages  ;  skipping  hastily  over  those 
dry  and  barren  spaces  on  which  the  statesman  lingers,  pon- 
dering with  profound  attention.  Like  the  anatoiiiist  with 
the  human  body,  he  seeks  to  familiarize  himself  with  the 
structure  and  functions  of  the  Body  Politic  ;  that  he  may 
distinguish  between  healthy  and  morbid  action,  and  wisely 
abstain  from  interference,  or  interfere,  when  necessary, 
wisely.  He  may  be  regarded  as  a  political  anatomist :  and 
while  the  human  anatomist  is  diligently  studying  the  skele- 
ton, the  blood-vessels,  the  nerves,  the  muscles,  the  internal 
organs,  the  members,  and  external  configuration  of  his  sub- 
ject ;  the  state  anatomist  is  similarly  occupied  with  the 
legislative,  the  executive,  the  judicial,  the  civil,  the  ecclesi- 
astical, and  military  departments  of  the  State  ;  the  manner 
of  their  relations  with  one  another ;  their  origin,  develop- 
ment, and  action.  To  these  he  renders  tributary  those 
mattery  which  alone  afford  entertainmens  to  the  schoolboy  ; 
by  no  means  disregarding,  but,  on  the  contrary,  weighing 
and  considering  all  those  events, — those  characters,  interests, 
passions,  and  aims  of  men,  which  influence  institutions. 
Thus  to  him,  every  History  of  England,  worthy  of  notice, 
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assumes  the  aspect  of  a  Gonstitutional  history.  His  instructed 
eye  sees  in  it  a  history  of  our  Laws,  which  are  a  living,  or  a 
dead  letter,  as  they  are  associated  with  knowledge,  or  igno- 
rance, of  the  occasions  which  gave  rise  to  them.  England 
has  written,  and  is  constantly  writing,  her  own  .history  in 
her  statute-book,  and  in  other  state  documents,  many  of 
which  have  perished,  but  very  many  have  been,  and  are  con- 
stantly being,  rescued  from  oblivion,  and  scrutinised  with  a 
care  richly  rewarding  the  industry  and  sagacity  so  unspar- 
ingly bestowed  upon  them.  A  sentence  or  two  in  a  mouldy 
manuscript,  in  the  Public  Depository  of  Eecords,  serve  sud- 
denly to  dissipate  the  misty  errors  and  misrepresentations 
of  centuries  :  throwing  entirely  a  new  light  on  events,  the 
motives  and  objects  of  those  concerned  in  them,  and  the 
laws  and  institutions  to  which  those  events  gave  rise. 

Is  it  possible  that  all  this  lies  out  of  the  way  of  A  Lawyer  ? 
Or  that  one  not  stupidly  settled  down  into  the  pettifogger, 
thinks  that  it  does?  Suppose,  for  instance,  such  an  one, 
and  not  an  accomplished  lawyer,  like  either  of  those,i  who 
argued  the  novel  and  interesting  case  of  Lumley  v.  G^ye,^ 
had  been  retained  on  either  side,  before  the  Court  of  Queen's 
Bench.  It  was  an  action  in  which  the  manager  of  one 
theatre,  sued  the  manager  of  another,  for  damages,  for 
enticing  away  an  opera  singer,  Johanna  Wagner,  whom  the 
former  had  engaged  for  the  season.  Would  it  ever  have 
occurred  to  the  pettifogger  aforesaid,  that  an  Act  of  Parlia- 
ment, the  Statute  of  Labourers,^  passed  in  the  reign  of 
Edward  III.,  in  consequence  of  the  dreadful  pestilence  of 
the  years  1348-9,  might  have  any  bearing  on  the  case  ? 
Yet  the  provisions  and  policy  of  that  ancient  and  remarka- 
ble statute,*  were  carefully  canvassed  in  every  one  of  the 
arguments,  and  in  every  judgment.    The  case  is  here  alluded 

1  The  late  Mr.  Cowling,  who  had  been  senior  wrangler,  at  Cambridge;  and 
Mr.  Justice  Willes,  who  had  been  gold  medalist  at  Trinity  College,  Dublin. 

2  22  Law  J.,  Q.  B.  463.  S.  C.  2  Ellis  &,  Blackburn,  216.— In  a  note  to 
Vicars  v.  Wilcox,  2  Smith's  Leading  Cases,  426  (4th  edit.),  a  doubt  is  inti- 
mated, possibly  by  one  of  the  learned  editors  (now  Mr.  Justice  WiUes)  who 
argued  lAimley  v.  Gye,  "whether  that  case  be  sustairiable." 

3  23  Edw.  III.,  0.  1. 

*  See  HaUam's  "Middle  Ages,"  vol.  iii.,  p.  263,  et  seq.    Ed. 
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to,  as  being  very  recent,  and  so  interesting,  as  to  entice  a 
student  iilto  an  instructive  perusal  of  it.  This  whole  chap- 
ter might,  indeed,  be  occupied  with  the  citation  of  cases 
still  more  aptly  illustrating  the  connection  between  law  and 
history,  and  the  importance  of  a  familiarity  with  that  con- 
nection, in  even  the  ordinary  practice  and  administration 
of  our  law.^ 

Having  thus  brought  the  Lawyer  into  momentary  asso- 
ciation with  the  Statesman,  through  the  medium  of  the 
QonstitaJtional  history  of  England,  the  attention  of  the  stu- 
dent must  be  specially  directed  to  two  words,  "  &tw"  and 
"  constitution,"  often  used,  and  that  by  eminent  speakers, 
and  juridical  writers,  vaguely  and  inconsistently*;  sometimes 
as  if  synonymous,^  and,  at  other  times,  as  though  contradis- 
tinguished to  each  other.  Sir  William  Blackstone  often 
uses  the  words  indeterminately,  but  generally  as  indicating 
a  distinction  between  "  the  letter  of  our  laws,"  and  "  the 
spirit  of  our  constitution  -,"  ^  while  Dr.  Paley  comes  to  the 
conclusion  that  "  the  terms  constitutional  and  unconstitu- 
tional, mean  legal  and  illegal,"  *  Jeremy  Bentham  and  his  fol- 
lowers, however,  repudiate  altogether  the  use  of  the  words 
"constitutional,  and  unconstitutional ;"  denying  the  existence 
of  such  a  quality,  in  any  measure  or  plan.  They  mean,  it  is 
said  sarcastically,  only  something  which  somebody,  for  some 
reason,  likes  or  dislikes.  It  is  not  lawful,  or  unlawful ;  for 
it  is,  avowedly,  not  to  be  tried  by  its  legality :  therefore,  it 
means  nothing.^  It  is,  however,  asked,  on  the  other  hand, 
whether  a  thing  may  not  be  wrong,  as  inconsistent  with  the 
spirit  of  our  political  system,  which  yet  the  law  has  not 
prohibited  ?     Many  things  not  so  prohibited,  nay,  that  can- 


1  See  alsa  the  case  of  Hilton  v.  Mckersley,  cited  ante,  p.  265. 

2  In  the  celebrated  ease  of  The  Queen  v.  (yConnell,  in  the  year  1843-4,  that 
of  an  indictment  for  a  treasonable  conspiracy,  some  of  the  counts  charged  the 
defendant  with  conspiring  to  subvert  "  the  government  and  constitution  of  the 
realm,  as  by  law  established,"  and  others  "the  government,  laws,  and  con- 
stitution of  this  reaim,  as  by  law  established." 

3  Comment  vol.  i.  p.  213.  In  the  237th  page  of  the  same  volume,  he  speaks 
loosely  of  "  civil  liberty; — in  other  words,  the  British  Constitution." 

'  i  "  Mor.  and  Pol.  Philos."'  b.  vi.,  c.  7. 
6  "  Edinburgh  Review,"  vol.  lii.,  p.  142. 
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not  so  be  prohibited,  without  also  prohibiting  things  which 
ought  to  be  permitted,  are  nevertheless  reprehensible  ;  and 
reprehensible,  because  contrary  to  the  spm'if  of  the  Con- 
stitution.^ "  Therefore,"  says  Lord  Brougham,  "  I  hold  that 
the  phrase  is  perfectly  logical,  and  correct  in  the  strictest 
sense  possible." 

On  a  recent  memorable  occasion,  the  House  of  Commons, 
itself,  expressly  and  solemnly  recognised  the  doctrine  now 
contended  for,  and  declared  a  particular  act,  or  course  of 
conduct,  to  be  "inconsistent  with  the  spirit  of  the  constitu- 
tion." After  a  great  debate,  which  lasted  five  nights,  the 
House  of  Commons,  on  the  4th  June,  1841,  affirmed,  by  a 
majority  of- one,  in  a  House  numbering  six  hundred  and 
twenty- three, ^  the  following  resolution,  whereby  were  chang- 
ed the  hands  to  which  the  government  of  the  country  was 
intrusted : — ' '  That  her  Majesty's  ministers  do  not  sufficiently 
possess  the  confidence  of  the  House  of  Commons,  to  enable 
them  to  carry  through  the  House,  measures  which  they 
deem  of  essential  importance  to  the  public  welfare ;  and 
that  their  continuance,  in  office,  under  such  circumstances,  is  at 
variance  with  the  spirit  of  the  constitution."^ 

"  I  presume  that  I  shall  hardly  be  asked,"  said  the  author 
of  the  resolution  (Sir  Robert  Peel,)  in  introducing  it  to  the 
House,  to  define  what  I  mean,  by — the  spirit  of  the  con- 
stitution. I  do  not  speak  of  those  theories  which  refer  to 
some  combination  of  the  opposing  elements  of  Monarchy, 
Aristocracy,  and  Democracy,  each  armed  with  different  and 
opposite  instruments,  by  which  they  keep  each  other  in  check. 
I  speak  only  of  that  system  of  Parliamentary  Government, 
which  has  prevailed  in  this  country  since  the  accession  of  the 


1  Lord  Brougham's  "  Pol.  Phil."  c.  xxix 

2  Ayes  312 ;  Ifoes  311.  See  the  Division  List  in  Hansard  (N".  S.)  vol.  Iviii. 
cols.  1241-6. 

3  "  With  respect  to  the  general  principle  of  the  resolution,"  said  Lord  John 
KusseU  (Id.  cola.  1191-4)  "namely,  that  the  ministers  of  the  Crown  ought  to 
possess  the  confidence  of  the  House  of  Commons,  I  at  once  assent  to  it :  if 
the  House  of  Commons,  for  any  reason,  continues  to  refuse  that  confidence,  it 
is  impossible  for  Ministers  to  continue  in  office.  But  though  the  general  spirit 
of  the  constitution  remains  the  same,  yet  the  mode  in  ■which  it  is  to  be  acted 
upon  must  vary  from  time  to  time." 
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House  of  Hanover  ;  and  which  implies  that  the  ministers  of 
the  Crown  shall  have  the  confidence  of  the  House  of  Com- 
mons,— a  system  that  has  prevailed  during  the  period  when, 
in  the  language  of  the  noble  Lord  (Lord  J.  Eussell)  '  The 
centre  of  gravity  of  the  State  has  been  placed  in  the  House 
of  Commons.'  When  I  speak  of  the  spirit  of  the  constitution, 
I  speak  of  the  systein  of  government  which  has  maintained 
the  equilibrium  between  Monarchy  and  Democracy ;  which 
has  harmonised  their  apparently  conflicting  elements  ;  which 
by  the  constant,  yet  almost  unfelt  intei-position  of  slight 
checks,  has  prevented  the  necessity  of  recurring  to  the 
use  of  extreme  instruments,  in  the  collision  of  antagonist 
powers." 

The  important  distinction  in  question,  viz  :  between  what 
is  strictly  legal,  and  at  the  same  time  unconstutional,  became 
the  subject  of  much  discussion  in  the  other  House  of  Par- 
liament, in  the  year  1856  ;  when  it  was  resolved  by  the 
House  of  Lords,  sitting  as  a  Committee  of  Privileges,^  with^ 
out  a  division,  in  the  matter  of  a  grant  to  Lord  Wensley- 
dale  of  a  Peerage  for  life,  "  that  neither  those  Letters 
Patent,  nor  the  Letters  Patent  with  the  usual  "Writ  of  Sum- 
mons issued  in  pursuance  thereof,  can  entitle  the  grantee 
therein  named,  to  sit  and  vote  in  Parliament."^  Lord  Lynd- 
hurst  commenced  his  masterly  argument,  by  saying,  that 
"  assuming  that  the  Crown  may  legally  appoint  a  Peer  for 
life,  it  did  not  follow  that  every  exercise  of  such  a  preroga- 
tive, was  consistent  with  the  constitution.  The  Sovereign, 
for  instance,  might,  by  his  prerogative,  create,  if  he 
thought  proper,  a  hundred  peerages,  with  descendible 
qualities,  in  the  course  of  a  day.  That  would  J^e  consistent 
with  the  prerogative,  and  strictly  legal ;  but  every  body 
must  feel,  and  know,  that  such  an  exercise  of  the  un- 
doubted prerogative  of  the  Crown,  would  be  a  flagrant 
violation  of  the  principles  of  the  constitution." — "And  so,  if 
the  Sovereign  placed  the  Great  Seal  in  the  hands  of  a  lay- 
man, wholly  unacquainted  with  the  laws  of  the  country : 


1  To  whom  the  question  had  been  reierred  by  a  large  majority  (33). 

2  Hansai-d,  oxl.  (3rd  Ser.)  ool.  265. 
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that,  also,  would  be  a  flagrant  violatioja  of  the  constitution 
of  tins  country :  examples  which  were  sufficient  to  establish 
the  principle  which  he  maintained. ''^  He  proceed  to  sup- 
port that  proposition,  by  laying  it  down,  "that  every  one 
who  had  studied  the  constitution  of  this  country,  and  was 
at  all  conversant  with  the  principles  on  which  it  is  founded, 
must  be  aware  that  one  of  the  main  principles  on  which  the 
constitution  rests,  is  long-continued  Usage — 'L&c  et  Consue- 
tudo  Parliamenti.^^^  Earl  Granville,  in  reply,  asserted,  "as 
all  the  Government  contended  for,  that  the  act  of  creating 
a  Peerage  for  life  was  legal ;  and,  if  legal,  it  could  also  be 
shown  that  it  was  expedient ;  and,  if  so,  it  became  perfectly 
constitutional :  and  how  could  a  constitutional  act  be  defined, 
separate  from  those  two  qualifications  ?"^  Lord  St.  Leon- 
ards "denied  the  expediency — that  is,  the  constitutional  char- 
acter— of  such  creations,"  and  also  established,  by  apparently 
irrefragable  reasons,  "  the  illegality  of  such  creations  by  the 
mere  exercise  of  the  prerogative."^  Earl  Grey  "entirely 
concurred  in  the  opinion,  that  though  the  grant  of  a  peerage 
for  life  might  not  be  illegal,  it  might  still  be  unconstitutional. 
The  distinction  was  a  sound  one."^ 

The  Earl  of  Derby  declared,  "  that  even  though  the  validity 
of  the  patent  was  within  the  letter  of  the  law,  as  that  law 
had  been  construed  200  years  ago,  it  was  at  variance  with 
the  practice  of  the  constitution,  and  highly  unconstitutional 
in  its  bearing  on  the  House  of  Lords."^  The  only  Peer  who 
maintained  the  legality  of  the  creation  was  Lord  Cranworth, 
,  C.,''  who  afterwards  stated, •*  however,  "that  there  had  been 
no  creation  of  a  Peer  such  as  that  of  Lord  Wensleydale." 
Lord  Brougham  explicitly  asserted,  in  conformity  with  the' 
proposition  in  the  text,  "the  difference  between  'legal'  and 
'  constitutional :'  what  is  illegal  cannot  be  constitutional ;  but 
things  may  be  quite  legal,  and  yet  unconstitutional :  that  is, 

1  Hansard  oxl.  (3rd  Ser.)  col.  265.  2  Id. 

3  Id.  col.  290.  *  Id.  ools.  295-313. 

6  Id.  ool.  3.'i6.    He  added,  "  though  I  might  find  fault  with  the  word  'im- 
oonstitutional ;' "  but  assigned  no  reason  for  doing  so. 

6  Hansard  cxl.  (3rd  Ser.)  cols.  3B7,  368. 

7  Id.  ool.  379.    See  Lord  Cranworth's  reasons,  ools.  314-327. 

8  Id.  col.  1215. 
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inconsistent  with  the  principles,  and,  as  it  were,  the  spirit  of 
the  constitution ;  tending  to  an  infraction  of  its  laws ;  raising 
an  obstruction  in  the  way  of  their  execution^  or  leading  to  the 
making  of  new  laws  inconsistent  with  its  nature  and  fabric  ;^ 
and  he  said  that  there  was  but  one  way  of  determining  whether 
any  prerogative  belonged  to  the  Crown,  or  any  privilege  to 
either  House  of  Parliament ;  by  recurring  to  the  exercise  of 
the  alleged  right  in  past  times,  and  more  especially  in  good 
times,  when  the  constitution  was  settled, — the  law  fixed  and 
known." 

It  may  thus  be  seen,  that  on  two  different  and  memorabl© 
occasions  the  existence  of  the  distinction  in  question  has  been 
deliberately  recognised  by  each  House  of  Parliament,  and 
may  be  regarded  as  thoroughly  established.  Those  two  occa- 
sions haye  been  referred  to  somewhat  at  large,  as  highly  cha- 
racteristic and  instructive,  and  signally  illustrative  of  the 
practical  working  of  our  Constitution.^ 

The  philosophical  view  of  the  matter,  seems  to  be  that  taken 
by  the  acute  author  (Mr.  Austin)  of  the  Province  of  Jurispru- 
dence Determined.  "  The  epithet '  unconstitutional,'  as  con- 
tradistinguished to  the  epithet '  illegal,'  and  applied  to  conduct 
of  a  monarch,  or  of  a  sovereign  number  en  its  collegfiate  and 
sovereign  capacity,  is  used  in  two  senses.  First,  in  every 
independent  political  society,  there  are  certain  principles, 
or  maxims,  habitually  observed  by  the  sovereign,  and  ap- 
proved of  by  the  bulk  of  society.  The  observance  of  these 
principles  or  maxims,  is  secured  by  only  moral  sanctions : 
and  the  non-observance  would  incur  censure,  or  even  meet 
with  resistance,  from  the  bulk  of-  the  community.  Now,  if 
a  given  law,  or  act  of  a  monarch  or  sovereign  number,  in 
its  sovereign  capacity,  conflict  with  thesfe  habitually-ob- 
served and  generally-approved  maxims  and  principles,  it 
would  thwart  the  expectations  of  the  bulk  of  the  society, 
and  shock  their  opinions  and  sentiments  ;  and  it  is  in  this 

I 

1  Hansard  cxl.  (3d  Ser.)  col.  1195. 

z  It  should  be  stated,  that  the  patent  of  Life  Peera,ge  was  shortly  afterwards 
canceled ;   and,  in  conformity  with  a  suggestion  of  the  Earl  of  Derby,  a  patent 
conferring  an  hereditary  peerage,  introduced  into  the  House  of  Lords,  one  cal- 
culated to  be  a  valuable  addition  to  it. 
36 
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sense,  that  it  would  be  properly  called  unconstitutional,  as 
sinning  against  the  genius  and  spirit  of  our  political  sys- 
tem ;"  or,  in  the.  language  of  Paley,  militating  with  the 
spirit,  contradicting  the  analogy,  or  defeating  the  provisions 
of  other'  laws  made  to  regulate  the  form  of  government. 
In  this  sense,  the  Parliament  of  Henry  VIII.  acted  un- 
constitutionally, in  conferring  on  royal  proclamations,  the 
authority  of  law.  If  an  Act  of  Parliament  were  to  abolish 
trial  by  jury,  prohibit  public  meetings,  suppress  newspa- 
pers, and  repeal  the  Habeas  Corpus  Act,  the  Bill  of  Rights, 
and  the  Great  Charter,  it  would  be  as  valid  -and  binding  as 
were  the  glorious  Acts  which  it  would  have  repealed  ;  but 
it  would  violate  the  whole  sjiirit  of  our  free  constitution. 
While  therefore  it  would,  as  the  expression  of  the  will  of 
the  legislature,  be  legal,  it  would  be  unconstitutional.  If, 
however,  the  spirit  of  Englishmen  had  degenerated  so  far 
as  to  tolerate  and  approve  such  ah  Act,  having  adopted 
principles  aild  maxims  in  conformity  with  it,  then  in  would 
be  both  legal  and  constitutional. 

•  A  second  sense  in  which  the  word  unconstitutional  is  used, 
with  reference  to  conduct  of  a  sovereign,  is  where  that  con- 
duct conflicts  with  constitutional  law  ;  by  which  is  signified 
the  positive  morality,  or  compound  of  positive  morality  and 
positive  law,  which  fixes  the  constitution  and  structure  of 
the  supreme  government ;  determining  the  character  of  the 
person,  or  persons,  in  whom  the  sovereignty  shall  reside ; 
the  mode  in  which  the  sovereign  power  shall  he  shared  by 
the  constituent  members  of  the  sovereign  number,  or  body. 
Now,  as  against  a  monarch  properly  so  called,  or  a  sovereign 
body  in  its  collegiate  and  sovereign  capacity,  constitutional 
law  is  enforced  by  merely  moral  sanctions, — the  sentiments 
or  feelings  of  the  governed.     Though  an  act,  therefore,  of 

-the  sovereign,  which  violates  constitutional  law,  may  be 
styled,  with  propriety  unconstitutional,  it  is  not  an  infringe- 
ment of  law,  strictly  io  called,  nor,  consequently  ■illegal. 
Very  difi'erent,  however,  is  it  with  reference  to  the  members 
of  the  sovereign  body,  considiJred  severally  ;  as  against 
whom,  it  may  amount  to  positive  law,  and  be  enforced 
by  legal  sanctions.     Considered  collectively,  or  in  its  cor- 
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porate  character,  a  sovereign  number  is  sovereign  and  inde- 
pendent ;  but  considered  collectively,  the  individuals  aind 
smaller  aggregates  composing  that  sovereign  number,  are 
subject  to  the  supreme  body  of  which  they  are  component 
parts.  Though  that  sovereign  body,  therefore,  is  inevitably 
independent  of  legal  or  political  duty,  any  of  the  indivi- 
duals or  aggregates  of  which  that  sovereign  body  is  com- 
posed, may  be  legally  bound  by  law,  regarding  the  consti- 
tution of  the  supreme  government,  of  which  the  body  is  the 
author.  If,  in  short,  a  particular  law  be  invested  with  a 
legal,  or  political  sanction,  and  it  regard  the  Constitution, 
a  breach  of  the  law  is  not  only  unconstitutional,  but  illegal : 
unconstitutional,  because  the  violated  law  regards  the  con- 
stitution of  the  State  ;  illegal,  because  the  violated  law  may 
be  enforced  by  judicial  procedure. 

It  is  to  be  hoped,  that  by  this  time  a  definite  significance 
may  be  attached  by  the  student  to  the  expression,  the  Oon- 
stitutional  History  of  England.  How,  then,  is  he  to  acquire  a 
knowledge  of,  to  be  imbued  with,  those  maxims  and  prin- 
ciples, those  sentiments  and  opinions,  an  observance  or  viola- 
tion of  which  constitutes  the  difference  between  that  which 
is  constitutional,  and  that  which  is  unconstitutional,  but  by 
becoming  familiar  with  the  progress  of  events  in  his  country's 
history  ?  And  how  can  he  trace  the  connexion  between 
cause  and  effect,  legal  and  political,  how  reflect  light  from 
the  past,  upon  the  present  and  the  future,  unless  he  have  care- 
fully noted  the  structure  and  action  of  the  Constitution,  as 
from  time  to  time  developed,  on  occasions  of  more  or  less 
moment :  as  silently  but  inevitably  paving  the  way  for  im- 
mense changes,  not  contemplated  at  the  time  ;  or  precipita- 
ting a  result  which  none  but,  and  frequently  not  even,  the 
wisest  of  living  men  anticipated  ?  Political  innovations 
commonly  produce  many  effects  besides  those  intended  ;  in- 
cidental, remote,  and  unthought-of  evils  and  advantages  fre- 
quently exceed  the  good  that  is  designed,  or  the  mischief 
that  is  foreseen.  It  is  from  the  silent  and  unobserved  opera- 
tion,—from  the  obscure  progress  of  causes  set  at  work  for 
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different  purposes, — that  the  greatest  revolutions  take  their 
rise.^ 

The  constitution  of  England  is,  in  truth,  an  exquisite  con- 
struction, all  the  parts  of  which  may  be  regarded  as  designed, 
in  combination,  to  adjust  the  relations  between  Liberty,  and 
Authority,  so  as  to  prevent  the  one  from  degenerating  into 
license,  and  the  other  into  tyranny.*  But  how  long,  how 
great,  and  how  glorious  have  been  the  struggles,  and  how 
much  precious  blood  has  been  shed,  to  reach  that  golden 
mean  !  How  complicated  the  mechanism  by  which  it  is  pre- 
served— and  how  liable  after  all^  to  be  suddenly  deranged, 
by  apparently  the  most  insignificant  and  unexpected  occur- 
rences I  "What  pains  can  be  too  great,  to  acquire  the  know- 
ledge enabling  a  man  to  deal  with  such  exigencies,  pru- 
dently ?  It  is  true  that  these  are  matters  properly,  and  pri- 
marily, within  the  province  of  the  statesman  :  but  without 
pausing  to  ask  whether  an  eminent  constitutional  lawyer  has 
not  often  also  shone  as  an  eminent  statesman,  may  it  not  be 
said,  that  when  the  greatest  constitutional  questions  have 
arisen,  the  battle-field  has  most  frequently,  and  necessarily, 
been  the  law  courts  ?  There  it  is,  that  the  appeal  is  made, 
often  with  the  utmost  vehemence  and  fierceness,  to  the  law 
and  to  the  testimonies :  there,  have  been  displayed  the  pro- 
foundest  learning,  the  greatest  logical  power,  and  that  indo- 
mitable courage  and  inflexible-resolution,  which  have  so  often 
reflected  lustre  on  both  our  judges  and  our  advocates,  serv- 
ing to  vindicate  our  liberties,  and  cement  their  foundations. 
What  need  to  cite  that  famous  case  of  Ship-Money,  which 
has  for  ever  surrounded  with  splendour,  in  our  annals,  the 
name  of  John  Hampden  ?  He  made  his  noble  stand  against 
the  whole  power  of  an  arbitrary  government,  in  a  court  of 
law  ;-  and  his  counsel  were  worthy  of  their  illustrious  client. 

Descending  to  our  own  times,  abundant  and  striking  illus- 
trations present  themselves.  In  the  year  1848  occurred  the 
case  of  The  Queen  v.  The  Archbishop  of  Canterbury  ;^  in 
which  a  question  arose,  of  a  most  delicate  and  critical  charac- 


1  Paley,  "  Moral  and  Pol.  Phil."  Book  vii.  o.  7. 

2  State  Trials,  vol.iii.,  826-1252.  3  n  Q.  B.  483-666. 
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ter,  affecting  the  rights  of  the  sovereign,  as  well  as  the  high- 
est interests  of  the  church,  and  of  the  subjects  of  the  realm. 
"  That  question,"  said  one  of  the  judges,^  "  narrowly  and 
simply  as  it  has  been  propounded,  has  yet  been  properly 
argued  on  grounds  so  large,  and  inquiries  have  been  insti- 
tuted so  various,  so  wide,  mounting  up  to  such  remote  and 
obscure  antiquity,  spreading  out  into  branches  of  law  with 
which  we  are  so  little  familiar,  that  it  is  rather  excusable  in 
an  advocate,  than  possible,  I  think,  for  a  judge,  to  express 
himself  with  any  strong  confidence  upon  it."  Evidence  was 
offered,  he  said,  "commencing  even  from, the  apostolic  ages 
of  the  Church  :"  and  the  points  started,  touched  the  royal 
prerogative  in  appointing  Bishops,  and  consequently  the 
nature  and  extent  of  the  Queen's  supremacy  ;  and  the  nature 
of  the  functions  exercised  by  the  Archbishop,  in  confirming 
a  bishop.  "The- Archbishop,"  remarked^  Lord  Denman, 
C.  J.,  with,  a  picturesque  eloquence  unusual  on  the  Bench, 
"  Is  said  to  be  converted  into  a  mere  machine,  by  exercising 
the  functions  with  which  he  is  well  contented.  The  phrase 
suggests  to  me  the  idea,  that  our  writ  is  sought  for  to  con- 
struct a  machine,  fraught  with  something  like  galvanic  influ- 
ence, to  revive  a  body  which  has  been  dead  for  ages,  that  it 
may  perform  some  convulsive  manoeuvres  for  some  twenty 
days,  and  then  relapse  for  ever  into  its  dread  repose."  He 
concluded  his  judgment  by  declaring  "  deference  to  be  due 
to  the  peace  of  the  church,  and  to  the  tranquility  of  the 
state  ;  "  adding  that  they  "  should  be  putting  everything  to 
hazard,  and  leading  to  consequences  which  it  were  impossi- 
ble to  foresee,"  if  they  granted  the  prayer  made  to  them. 
The  Court  was  equally  divided,  on  the  question,  whether 
objectors  to  the  bishop's  confirmation,  formally  cited  for  the 
purpose,  should  have  been  heard,  on  the  question  whether 
the  confirmation  ought  to  be  made,  in  the  case  of  a  bishop 
alleged  to  have  published  works  repugnant  to  the  doctrine 
of  the  Church  of  England,  and  which  had  therefore  been 
censured  by  the  University  of  Oxford.     The  protracted  and 

laborious  discussion  turned  on  the  famous  statute  of  25  Hen. 

» 

1  Coleridge  J.,  573.  2  P.  660. 
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VIII.  c.  20,  which  an  eminent  prelate  (the  Bishop  of  Exeter) 
had  stigmatised  as  the  "  Magna  .Charta  of  tyranny."^ 

Only  two  years  subsequently,  arose  another  case,  of  a  simi- 
lar character,  touching  the  same  topics  of  delicate  constitu- 
tional law,  in  its  ecclesiastical  aspent — that  of  Gorman  v. 
The  Bishop  of  ExeterC"  which  led  to  learned  argumentation 
in  each  of  the  three  superior  courts  of  law  at  Westminster, 
after  lengthened  proceedings  in  the  Ecclesiastical  court. 
The  question  here  arose  out  of  the  refusal  of  a  bishop,  to 
admit  a  clerk  to  a  benefice  to  which  he  had  been  presented 
by  the  Crown :  the  ground  of  the  refusal  being,  unsound 
doctrine  on  the  subject  of  baptism.  The  ecclesiastical  Court 
confirmed  the  decision  of  the  Bishop  ;  on  which  the  clerk 
appealed  to  the  Judicial  Committee  of  the  Privy  Council. 
It  was  contended  on  the  part  of  the  Bishop,  that  that  tribu- 
nal had  no  jurisdiction,  but  that  the  appeal  ought  to  have 
been  to  the  Upper  House  of  Convocation  ;  this  being  a  mat- 
ter "  touching  the  king"— and  within  the  exception  of  stat- 
ute 24  Hen.  VIII.  c.  12,  i^  9  ;  the  Queen  being  patron  of 
the  advowson,  and  the  presentation  being  by  her  letters  pat- 
ent. It  was  held,  however,  that  a  subsequent  statute,  25 
Hen.  VIII.  c.  19,  had  annihilated  this  exception,  having  pro- 
hibited all  appeals  whatever  to  the  Pope,  whether  on  spirit- 
ual or  temporal  matters.  Here,  again,  it  was  necessary  to 
recur  to  the  same  troubled  and  critical  period  of  our  history, 
the  reign  of  Henry  VIII.  aflPording  ample  scope  for  the  like 
learning  and  research  exhibited  in  the  former  case.  Thus 
much  for  questions  involving  the  relations  existing  between 
the  Church  and  the  State.  ^ 

Let  the  student  now  look  towards  another  quarter,  and 


1  11  Q.  B.,  p.  511  n.  The  expression  occurs  in  a  letter  addressed  by  the 
Bishop  to  Lord  John  Eussell. — In  the  case  cited  in  the  text,  wUl  be  found  a 
noble  vindication  by  the  Lord  Chief  Justice,  of  that  great  father  of  the  English 
Protestant  Church,  Archbishop  Cranmer,  pp.  643,  et  seq. 

2  15  Q.  B.,  52;  10  Comm.  B.  102 ;  5  Exoheq.  630. 

3  See  also  the  great  Church  Rate  Case,  Gosling  v.  Veley,  12  Adol.  and  Ell. 
300  ;  12  Q.  B.  344,  and  House  of  Lord's  Cases,  vol.  4,  p.  679,  in  -which  will  be 
found  an  interesting  history  of  rights  and  liabilities  in  respect  of  Church 
Bates,  and  especially  the  right  of  imposing  taxes,  and  the  analogy,  in  this 
respect,  between  Parishes  and  Parliaments. 
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see  a  branch  of  the  legislative,  suddenly  involved  in  a  fierce 
contest  with  the  judicial,  department :  the  House  of  com- 
mons pitted  against  the  Court  of  Queen's  Bench,  which  boldly 
asserted  itself  competent  to  intertain  and  adjudicate  upon  the 
existence  of  a  privilege,  or  power,  which  the  House  of  Com- 
mons insisted  that  it  possessed.  Let  it  be  carefully  noted, 
how  unexpectedly  this  almost  unparalleled  collision  arose. 
A  judge  at  Nisi  Prius  was  presiding  at  the  trial  of  an  ordinary 
action  for  libel,  brought  by  an  obscure  person  against  some 
printers.!  They  pleaded  a  justification,  as  printers  of  the  pro- 
ceedings of  the  House  of  Commons,  and  that  the  publication 
was  privileged  by  reason  of  their  having  acted  under-  the 
express  order  of  the  House  of  Commons.  The  jury  found 
that  the  book  of  the  plaintiff  was,'  as  represented  by  tjie 
defendants,  disgusting  and  obscene,  and  found  that  issue  in 
their  favour  ;  but  on  the  other,  involving  the  question  of 
privilege,  the  judge  (the  late  Lord  Denman)  uttered  these 
memorable  words  :  "I  am  not  aware  of  the  existence,  in 
this  country,  of  any  body  whatever,  which  can  privilege  any 
servant  of  theirs  to  publish  libels  on  any  individuals.  .  .  . 
If,  on  this,  the  first  opportunity  that  has  arisen  in  a  court 
of  justice,  on  such  a  question,  the  point  were  left  unsatis- 
factorily explained,  the  presiding  judge  might  become  an 
accomplice  in  the  destruction  of  the  liberties  of  his  coun- 
try, and  expose  every  individual  in  it,  to  a  tyranny  no  man 
ought  to  submit  to."  This  ruling  was  immediately  assailed 
with  great  vehemence  in  the  House  of  Commons  ;  and  an- 
other action  being  brought,  they  directed  the  question  of 
privilege  to  be  argued  before  the  Court,  on  demurrer  to  a 
plea  expressly  asserting  the  existence  of  the  privilege. 
The  case  of  the  House  was  argued  for  three  days,  on  their 
behalf,  by  the  then  Attorney-General  (since  Lord  Campbell), 
with  extraordinary  learning  and  i-esearch,  but  in  vain ;  the 
Court  unanimously  decided  against  the  claim  of  the  House 
of  Commons :  '  the  whole  bar,  which  densely  crowded  the 
court,  rising,  at  the  close  of  each  of  the  four  judgments 


1  February  6,  l!337.    See  Stockdale  v.  Sansa/rd,  2  Moody  &  Eobinson,  9. 

2  9  Adol.  &  Ell.  1-243. 
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delivered  by  the  judges,  in  token  of  their  silent  approba- 
tion. This  decision,  however,  brought  the  two  Powers  into 
direct  conflict,  each  manifesting  a  determination  never  to 
yield.  To  such  a  height  was  this  unseemly  struggle  carried, 
that  the  Court  of  Queen's  Bench  issued  an  attachment 
against  the  unlucky  sherifi",  for  not  obeying  its  order,  and 
the  House  of  Commons  imprisoning  him  for  doing  so. 
Great  numbers  of  the  most  distinguished  members  of  both 
Houses,  of  the  Bar,  and  of  the  public,  visited  him,  to  mark 
their  sympathy,  and  dissent  from  the  proceedings  of  the 
House  of  Commons.  After  the  battle  had  raged  long,  the 
legislature  found  it  necessary  to  interfere,^  by  passing  an 
Act,  which  purposely  left  the  abstract  question  of  privilege, 
as  open  as  before.  This  celebrated  case  may  be  regarded 
as  a  mine  of  constitutional  law,  relating  to  not  only  the  rela- 
tions between  the  legislative  and  judicial  departments  of 
the  State,  but  the  origin,  nature,  and  extent  of  the  highly 
important  privileges  claimed  by  Parliament.  The  House 
of  Commons,  however,  only  trod  in  the  steps  of  their  pre- 
decessors of  a  century  and  a  half  before ;  for  in  the  reign 
of  Queen  Anne,  a  court  of  law  having  thought  fit  to  adju- 
dicate upon  a  question  touching  the  right  to  exercise  the 
elective  franchise,  there  arose  out  of  it  one  of  the  most 
furious  contests  between  the  Houses  of  Lords,  and  Com- 
mons, recorded  in  history.  In  vain  were  conferences  re- 
sorted to  by  the  implacable  belligerents.  These  seemed 
only  to  add  fuel  to  the  fire  :  and  at  length  the  Queen  extin- 
guished it  by  proroguing  the  Parliament.^ 

Having  seen  a  court  of  law,  in  the  nineteenth  century, 
boldly  asserting  its  right  to  judge  of  the  existence  of  a 
privilege  claimed  by  that  great  branch  of  the  legislature, 
which  is,  in  the  language  of  Burke,  "the  express  image 
of  the  people,"  let  us  now  go  suddenly  back  nearly  four 
centuries  in  our  history,  namely,  to  the  year  1472-3  ;  and 
we  shall  see  a  court  of  law,  with  infinite  boldness,  repeal- 
ing one  of  the  greatest  statutes  of  the  realm,  the  potent 

1  Stat.  3  &  4.  Viot.  c.  9. 

2  See  Aslibyv.  White,  Lord  Raymond's  Eep.  938;   and  Smith's  Leading 
Cases,  vol.  i.  p.  185  (4th  ed). 
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statute  De  Bonis,  passed  two  centuries  before,^  "the  great 
object  of  which,"  says  Mr.  Eeeves,*  "  seems  to  have  been 
to  secure  the  then  possessors  of  land,  in  the  power 
of  making  dispositions  that  were  to  endure  to  all  eter- 
nity I  "  This  was  regarded  as  subverting  the  true  policy  of 
the  common  law.  In  vain  were  repeated  attempts  made  by 
the  Commons  to  get  rid  of  the  perpetuities  thus  created. 
Bills  introduced  by  them  for  that  purpose,  and  which  Lord 
Coke  says  he  had  seen,  were  uniformly  rejected  by  the  feudal 
aristocracy,  for  this  reason  :  that  estates  tail  were  safe  from 
forfeiture  for  treason  and  felony  ;  were  not  chargeable  with 
the  debts  of  the  ancestor,  nor  bound  by  alienation.  These, 
however,  were  the  very  reasons  which  made  perpetuities 
odious  in  the  eyes  of  courts  of  justice  :  and  at  length,  in  the 
twelfth  year  of  Edward  the  Fourth,  in  the  famous  case  of 
Taltarum,^  the  judges  quietly  held,  that  by  the  aid  of  cer- 
tain fictitious  proceedings — a  sham  action — a  tenant  in  tail 
might  divest  all  who  were  to  come  after  him  of.their  suc- 
cession, and  become  absolute  owner  in  fee  simple  !  In  those 
days,  the  House  of  Lords,  which  might  at  once  have  re- 
versed the  fatal  decision,  for  such  they  would  have! deemed 
it,  had  gone  wholly  into  disuse ;  and  Taltarum's  case,  stand- 
ing unimpeached,  effected  a  complete  revolution  in  the  law,  ■ 
and  marked  an  epoch  in  the  history  of  landed  property,  and 
in  the  constitution  of  the  country. 

Another  and  important  case,  of  different  character,  occur- 
red in  the  year  1811,  when  the  Speaker  of  the  House  of 
Commons  was  sued  in  an  act  of  ti'espass,  by  the  late  Sir 
Francis  Burdett,  for  having  caused  the  serjeant-at-arms,  with 
military  assistance,  to  break  into  Sir  Francis  Burdett's  house, 
seize  him,  and  carry  him  to  the  Tower,  in  obedience  to  an 
order  of  the  House  of  Commons :  it  having  resolved,  that 
he  had  been  guilty  of  a  breach  of  its  privileges,  in  author- 
ising the  printing  of  a  libelous  and  scandalous  paper,  re- 
flecting on  its  just  rights  and  privileges.     This  was  the  first 

1  Stat.  13  Bdw.  I.  c.  1.  A.D.  1285. 

2  "Hist,  of  Bng."  &c.  vol.  ii.  p.  165. 

3  Year  Book,  12  Bdw.  IT.  19.    See  an  outline  of  it  in  Reeve's  history  of 
English  Law,  vol.  iii.,  pp.  328-9. 
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case^  in  which  the  legal  consequences  of  a  Speaker's  warrant, 
and  the  power  and  duties  of  the  serjeant-at-arms  in  execu- 
ting it,  were  distinctly  recognized  and  explained  by  a  legal 
tribunal,  as  well  as  by  the  judgment  of  Parliament,  in  pun- 
ishing resistance.  The  question  was  argued,  with  gveat 
learning  and  ability,  by  Sir  Vicary  Gibbs,  then  Attorne^-- 
General,  for  the  Speaker,  and  Mr.  Holroyd,  afterwards  Mr. 
Justice  Holroyd,  for  Sir  Francis  Burdett ;  the  Court  de- 
ciding both  the  questions  before  it,  in  favour  of  the  House 
of  Commons.^ 

Let  not  the  student  rashly  regard  the  records  of  these 
collisions  between  the  legislative  and  judicial  departments 
of  the  State,  with  levity,  as  though  they  exhibited — ^though 
on  a  great  scale — only  petulant  rivalries  between  public 
bodies,  on  the  subject  of  authority,  as  in  the  case  of  cap- 
tious and  exacting  individuals.  It  is  these  occasions  which 
suddenly  test  the  strength  of  the  constitutional  structure, 
exhibiting^  in  its  nicely-adjusted  relations,  the  result  of  ages 
of  thought  and  experience.  Here,  in  short,  he  gains  an  in- 
sight into .  the  inner  state  mechanism,  and  has  an  oppor- 
tunity of  scrutinising  its  action ;  and,  as  affording,  matter 
for  the  like  profitable  reflections,  a  few  other  cases  of  great 
interest  and  importance  have  been  selected  for  his  considera- 
tion. 

The  i-elations  between  the  civil,  and  the  military  and  naval 
departments,  are,  it  is  needless  to  observe,  of  great  impor- 
tance. "The  command  of  the  ai-my,"  said  the  late  Lord 
Tenterden,^  "  belongs  entirely  to  his  Majesty,  and  is  a  mat- 
ter for  his  discretion  and  authority  only,  except  so  far  as  his 

1  May's  Practical  Treatise  on  the  Law,  Privileges,  Proceedings,  and  Usage 
of  Parliament,  p.  66  (3rd  ed). 

2  Burdett  v.  Abbott,  14  East  1-163.  The  case,  Burdett  v.  Colman,  en- 
suing this  in  the  same  volume  (pp.  163-196);  arose  out  of  the  forrner  being, 
brought  by  the  same  plaintiff  against  the  Seijeant-at-Arms,  for  his  share  in 
the  transaction.  The  trial  was  at  Bar ;  and  in  commencing  his  summing  up 
to  the  Jury,  Lord  Blleuborough,  C.  J.,  paid  a  high  compliment  (pp.  187-8) 
to  Mr.  Serjeant  Shepherd,  for  the  discretion,  ability,  and  spirit  with  which  he 
had  conducted  the  case  for  the  plaintiff.  The  verdict,  however,  was  for  the 
defendant.  It  was  confirmed  by  the  Exchequer  Chamber  on  Writ  of  Error 
(4  Taunt.  401)  and  ultimately  by  the  House  of  Lords,  5  Dow,  165. 

3  Bradley  v.  Arthur,  4  Barn.  &  Cress.  304. 
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discretion  and  authority  are  regulated  and  contracted  by  the 
statute  law.  We  mast  look,  therefore,  at  the  statute  [the 
Mutiny  Act]  only,  and  the  Articles  of  War,  which  are  an 
emanation  from  his  Majesty  under  the  statute  law,  for  an 
illustration  of  that  authority."  How,  when,  and  to  what 
extent,  questions  relating  to  the  observance,  or  non-obser- 
vance of  that  special  authority,  may  be  brought  before,  and 
disposed  of  in  Courts  of  Law,  may  be  seen  in  the  following 
cases  : 

(1.)  Beadley  v.  Akthuk.i  In  this  case,  the  contending 
counsel  were.  Lord  Lyndhurst,  Lord  Wensleydale,  and  the 
late  Bar^n  Gurney,  on  the  one  side,  and  Lord  Brougham 
on  the  other. 

(2.)  King  v.  John  Suddis.^    This  case  was  argued  by 
Lord  Erskine,  against  Lord  Tenterden. 
(3.)  Gkant  v.  Gould.3 
(4.)  Sutton  v.  Johnstone.*    ■ 
(5.)  Johnstone  v.  Sutton. ^ 
(6.)  In  the  matter  of  John  Waller  Poe.^ 
In  the  first  of  these  cases,  one  commissioned  officer  sued 
another,  of  equal  rank,  for  putting  him  in  arrest,  for  disobe- 
dience to  orders  :  in  the  fourth,  a  captain  of  a  ship  of  war, 
sued   the  Commander-in-Chief  of  the  squadron,  for  mali- 
ciously putting  him  in  arrest,  and  bringing  him  to  a  court- 
martial.     The  fifth,  was  the  decision  of  a  Court  of  Error, 
reversing  the  decisiou  in  the  fourth,  by  which,  after  two 
trials,  the  plaintiff  had  recovered  respectively  damages  of 
£5000,  and  £6000.     The  second  was  brought   before  the 
Court,  on  a  fruitless  application  for  a  writ  of  Habeas  Corpus, 
to  discharge  a  gunner  in  the  artillery,  alleged  to  have  been 
improperly  sentenced  by  a  court-martial  to  fourteen  years' 
transportation,  for  having  knowingly  received  stolen  goods. 
The  third,  was  an  ineffectual  motion  for  a  prohibition,  to 
prevent  carrying  into  effect  a  sentence  of  degradation,  and 
of  one  thousand  lashes,  passed  on  a  serjeant,  by  a  general 
court-martial,  for  advising  and  persuading  two  drummers 

3  4  Bam.  &  Cress.  292.  2  i  Bast,  306. 

3  %  Hen.  Blaokst.  69.  *  1  T.  R.  493. 

5  1  T.  R.  p.  510.  6  5  Bam.  &  Ad.  681. 
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in  the  Coldstream  Guards  to  desert,  and  enlist  into  the  ser- 
vice of  the  East  India  Company.  The  sixth  was  also  an 
ineffectual  motion  for  a  prohibition,  to  the  Judge-Marshal 
Advocate- General  of  the  forces,  to  restrain  execution  of 
the  sentence  of  dismissal  from  the  army,  passed  by  a  general 
court-martial,  on  an  officer,  after  that  sentence  had  been 
ratified  by  the  sovereign,  and  carried  into  effect. 

Another  class  of  cases  affords  the  most  striking  illustra- 
tion possible,  of  the  connexion  between  English  constitu- 
tional history,  and  English  law  :  relating  as  they  do  to  the 
personal  and  political  position  and  rights  of  the  Sovereign 
of  these  realms,  and  the  adjudication  upon  their  most  im- 
portant rights,  as  against  their  subjects,  in  their  own  courts 
of  law. 

The  Prince's  Case  ^  is,  in  the  language  of  Lord  Abinger,^ 
C.  B.,  "  one  of  the  most  learned  and  elaborate  to  be  found 
in  the  Reports  of  Sir  Edward  Coke.'^  After  a  long  debate 
of  all  the  judges,  in  a  judgment  full  of  learning  and  research, 
they  came  to  the  conclusion  that  the  Duchy  of  Cornwall 
could  not  be  created  by  the  king's  prerogative  at  Common 
Law,  because  it  was  constituting  an  Honour,*  and  a  tenure 
inconsistent  with  the  Common  Law ;  and  that  it  could  be 
done  legally,  by  statute  only."  Sir  Edward  tells  us,  in  his 
Preface,  that  "  not  the  least,  though  the  last,  of  his  reasons 
for  reporting  it  was,  for  that  the  most  noble  and  excellent 
Prince  (Henry,  eldest  son  of  James  I.),  and  the  greatest 
that  ever  was  before  him,  hath,  in  his  first  cause,  gotten 
victory."  He  also  Avished  to  instruct  his  reader  "as  to  the 
true  state  of  "the  possessions  of  the  Duchy ;  but  "  the  prin- 
cipal and  fundamental  point  on  which  the  whole  depends, 
is,  whether  the  instrument  relied  on  by  the  Prince,  was  a 
charter  made  in  time  of,  or  established  by,  authority  of 
Parliament."     The   proceedings   were   instituted   by  King 

1  8  Co.  Eep.  1.  2  Jewison  v.  Dyson,  9  Mee.  &  W.  588. 

3  Sir  Edward  Coke,  however,  fell  into  a  great  eiTor,  when  be  laid  it  down 
as  clear  law,  that  the  first-horn  tson,  alone,  being  heir-apparent,  succeeds  to 
the  Duchy — whereas  it  is  the  eldest  surviving  son.  See  per  Lord  Hardwicke, 
C.  in  Lomax  v.  Solmden,  1  Tes.  Seu.,  290 ;  and  the  speech  of  Lord  Brougham, 
in  the  House  of  Lords,  on  Life  Peerages,  15th  Peb.  1856. 

*  See  this  word  explained  iu  2  Blackston^'s  Comm.  91 
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James  I.  bringing,  on  the  petition  of  the  Prince,  a  Scire 
Facias,  to  repeal  certain  letters  patent  "of  our  cousin,  the 
late  Queen  Elizabeth,"  granting  away,  in  fee,  three  manors 
belonging  to  the  Duchy. 

The  case  .of  Rowe  v.  Bkenton,i  was  an  action  of  trover, 
for  copper  ore  in  Cornwall,  tried  at  Bar ;  because,  the  Crown 
being  interested  iu  the  result  of  the  cause,  the  Court  had  no 
power  to  grant  a  writ  of  Nisi  Prius,  without  either  a  special 
warrant  from  the  King,  or  the  assent  of  his  Attorney.  Hero 
was  given  a  long  series  of  proofs  of  title,  and  acts  of  owner- 
ship exercised  by  the  Duke  of  Cornwall,  or  the  King,  when 
there  was  no  Duke  of  Cornwall. 

The  Case  of  the  Duchy  of  Lancaster,^  is  also  one  of 
great  interest  and  importance,  relating  to  the  Sovereign's 
title  to  that  Duchy.  It  was  depending  in  the  Court  of 
the  Duchy,  between  Queen  Elizabeth  on  the  one  part,  and 
divers  of  her  subjects,  on  the  other  part.  The  question  was, 
whether  she  was  bound  by  a  lease  of  Duchy  lands  for  21 
years,  made  by  Edward  VI.  while  under  age,  to  commence 
immediately  after  the  expiration  of  a  subsisting  one  gra,nted 
by  Henry  VIII. ;  or  whether  she  could  avoid  it,  by  reason 
of  Edward's  non-age  ?  The  judges,  after  great  argument, 
unanimously  decided  that  she  could  not:  "for  by  the  Com- 
mon Law,  no  act  which  the  King  does,  as  King,  shall  be 
defeated  by  his  non-age.  For  the  King  has  in  him  two 
bodies,  viz.,  a  body  natural,  and  a  body  politic.  His  body 
natural  (if  it  be  considered  in  itself)  is  a  body  mortal,  sub- 
ject to  all  infirmities  that  come  by  nature  or  accident,  to  the 
imbecility  of  infancy,  or  old  age,  and  to  the  like  defects  that 
happen  to  the  natural  bodies  of  other  people.  But  his  body 
politic  is  a  body  that  cannot  be  seen  or  handled  ;  consisting 
of  Policy  and  Government,  and  constituted  for  the  direction 
of  the  people,  and  the  management  of  the  public  weal ;  and 
this  body  is  utterly  void  of  infancy  and  old  age,  and  other 
natural  defects  and  imbecilities  which  the  natural  body  is 
subject  to ;  and  for  this  cause,  what  the  King  does  in  his 


1  8  Barn.  &  Cress.  737,  A.  D 

2  Plowden's  Reports,  pp.  212-222, 
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body  politic,  cannot  be  invalidated  or  frustrated  by  any  dis- 
ability in  his  natural  body."^  • 

This  passage  was  quoted  by  Dr.  Watson,  Bishop  of  Lan- 
daff,  in  his  celebrated  speech  in  the  House  of  Lords,  on  the 
22nd  January,  1789,  when  the  alarming  mental  condition 
of  George  III.  had  made  it  incumbent  on  Parliament  to  pro- 
vide for  the  exercise  of  that  authority  which  the  sovereign 
had  become  temporarily  uuable  to  wield.  The  only  pre- 
'cedent  was  that  afforded  in  the  reign  of  Henry  VI.,  who 
having  become  deranged,  or  imbecile,  the  Duke  of  York 
was  appointed  Protector  of  the  realm  for  nine  months,  at 
the  expiration  of  which,  the  King  recovered.  The  debates 
of  that  period,  1788-9,  should  be  carefully  studied  by  the 
student  of  constitutional  law.  Fox,  Sheridan,  and  others, 
argued  that  the  incapacity  of  the  King  was  equivalent  to 
his  civil  death  ;  and  that  the  regal  office  had,  consequently, 
devolved  by  law  on  his  heir-apparent,  the  Prince  of  Wales ; 
but  they  admitted  that  the  adjudication  of  that  right  belonged 
to  Parliament.  Mr.  Pitt  strenuously  urged,  that  such  a  posi- 
tion as  that  contended  for,  was  contrary  to  precedent  and 
constitutional  law ;  that  it  was  for  Parliament  both  to  appoint 
the  Eegent,  and  define  his  powers.  A  Bill  was  brought  in  to 
provide  for  the  emergency,  but  was  happily  superseded  by 
the  King's  recovery.  That  emergency,  however,  recurred 
in  the  year  1811,  when  the  contests  of  1789  were  renewed. 
The  result  was,  the  enactment  of  the  important  statute,  53 
Geo.  III.  c.  1.^  A  remarkable  precedent  was  afforded,  to 
meet  the  case  oi physical  incapacity,  from  illness,  of  the  sov- 
ereign, to  affix  the  sign  manual,  at  the  close  of  the  reign  of 
George  IV. :  when  the  statute  11  Geo.  IV.  c.  22,  authorised 
the  King  to  appoint  one  or  more  of  the  persons  specified  iu 

1  Plowden's  Eeports,  213,  note.  In  this  case,  the  title  to  the  Duchy  mil 
be  found  fully  unfolded,  as  well  as  the  dealings  with  it  of  Henry  IT.  and  his 
successors. 

2  See  the  suhstanoe  of  its  enactments,  succinctly  stated,  in  Mr.  Bowyer's 
Commentaries  on  Const.  Law,  pp.  148,  149,  2nd  ed.  See  also  the  two  Acts 
of  1  Will.  4,  c.  2,  providing  for  the  contingency  of  a  demise  of  the  Crown 
before  Her  present  Majesty  should  have  attained  the  age  of  eighteen  years; 
and  5  <fe  4  Vict.  c.  52,  providing  for  an  analogous  contingency. 
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it,  to  affix  the  words  "George  R.,"  or  "G.  R.,"  by  means 
of  a  stamp. 

Before  quitting  these  interesting  and  critical  subjects,  it 
may  be  mentioned,  that  during  the  legislative  proceedings 
on  the  Regency  Act,  1  Will.  IV.  c.  2,  a  singular  illustration 
was  afforded  of  the  •absolute  jper^eiuity  of  the  Kingly  office. 
It  was  held  by  Lord  Lyndhurt,  C,  with  the  assent  of  the 
late  Earl  of  Eldon,  that  in  the  event  of  the  death  of  the 
King,  leaving  his  widow  with  child,  the  crown  would,  never- 
theless, descend  on  the  heiress-presumptive  (her  present 
Majesty),  subject  to  be  devested  by  the  birth  of  a  child  of 
the  late  King  j  who  would,  instanter,  become  King,  or  Queen. 
Thus  it  might  have  happened,  that  the  Princess  Victoria 
would  become  Queen  ;  afterwards  descend  to  be  a  subject, 
and  finally  become  Queen  again.  The  matter  is  ably  dis- 
cussed by  Mr.  Bowyer,  in  his  Commentaries  on  Constitutional 
Law.^ 

Jewison  v.  Dyson,^  though  consisting  of  a  mere  squabble 
between  two  coroners,  as  to  the  I'ight  to  fees  for  holding  in- 
quests in  a  certain  district,  involved  a  grave  question  as  to 
the  power  of  the  Queen,  as  grantee  of  the  Qroxon^  to  appoint 
certain  coroners.  This  necessitated  much  historical  research, 
and  discussions  concerning  the  principles  of  interpretation 
applicable  to  such  grants. 

Dyke  v.  Waleoed''  raised  a  question  between  the  noniiuee 
of  her  Majesty,  in  right  of  the  Crown,  and  the  nominee  of 
her  Majesty,  in  right  of  the  Duchy  of  Lancaster,  as  to  her 
Majesty's  right,  in  the  latter  capacity,  tb  goods  of  a  bastard 
dying,  in  the  County  Palatine,  intestate,  and  witlu)ut  next  of 
kin.  Great  learning  and  research  were  displayed  by  the 
counsel  on  both  sides — research  extending  from  the  Anglo- 
Saxon  down  to  veiy  modern  times :  and  it  enabled  that  high 

1  P.  1.51,  et  seq.  See,  on  the  subject  of  the  Eegency  question,  Cobbett's 
Parliamentary  Hist,  of  England,  vol.  27, passim  (1788-9) ;  Cobbett's  Pari. 
Debates,  vol.  18,  ijossm- (1810-1811);  Pari.  Debates  (N.  S.),  vol.  xxiv.  25 
and  29  May,  1830;  the  Speeches  of  Lord  Lyndhm'St,  C,  and  the  Earl  of 
Eldon,  15th  Nov.  1830 ;  and  Bowyer's  Com.  on  Const.  Law,  pp.  144-154, 
2nd  edit. 

2  9  Mee.  &  Welsh.  540-591. 

3  Moore's  Privy  OounoU  Cases,  434-498.    A.  D.  1846. 
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tribunal  to  come  to  the  conclusion,  beyond  all  doubt,  "  that  the 
clergy  had  never,  at  any  time,  in  this  country,  by  law,  any 
beneficial  interest  in  the  property  of  intestates,  but  merely 
the  right,. or  duty,  of  jurisdiction  and  administration,  and, 
for  the  latter  purpose,  the  right  of  possession."^  Even  this 
right,  or  duty,  however,  has  now  been  taken  from  them, 
by  the  recent  Act^  which  vests  all  jurisd,iction  in  such  mat- 
ters in  the  newly-constituted  "  Court  of  Probate,"  adminis- 
tering justice  in  her  Majestys'^nanie,  in  common  with  all  her 
Majesty's  other  courts.  The  two  principal  points  in  the 
case  sufficiently  indicate  the  extensive  nature  of  the  inquiry. 
They  were,  first,  that  the  right  in  dispute  was  vested,  at  the 
time  of  the  grant  of  the  Duchy,  in  the  Church,  and  not  in 
the  Crown,  and  consequently  could  not  have  passed  by  its 
grant ;  secondly,  that  even  had  the  right  been  in  the  Crown, 
the  words  of  the  grant  were  insufficient  to  pass  that  right 
to  the  Duchy.  It  was  held,  that  the  right  had  been  vested 
in  the  Crown  ;  and  had  passed,  by  the  language  of  the  grant, 
to  the  Duke  of  Lancaster,  and  was  consequently  vested  in 
her  Majesty. 

Bakon  de  Bode's  Case'  is  one  of  peculiar  interest  and 
importance,  signally  illustrating  the  principles  on  which  the 
Crown  is  appealed  to,  in  order  to  redress  a  wrong  from  which 
it  has,  or  has  had,  a  personal  benefit :  that  wrong  having 
been  done  through  the  medium  agents  of  the  Crown,  inad- 
vertently, or  by  mis-information.  The  decorous  mode  pro- 
vided, in  such  a  case,  is  a  Petition  of  Eight ;  the  law  pre- 
suming that  the  knowledge  by  the  Crown,  of  such  an 
injury,  leads  to  its  being  instantly  redressed.  The  suppli- 
ant, in  this  case,  alleged  himself  to  be  a  British  subject, 
whose  real  property  had  been  unduly  confiscated  by  the 
French  authorities  during  the  Eevolutionary  War ;  and  that 
he  was  entitled  to  compensation,  to  a  very  large  amount,  by 
virtue  of  certain  treaties  and  conventions  of  the  years  1814, 
1815,  and  1818,  out  of  funds  which  he  alleged  to  be  in  the 

1  Moore's  Privy  Council  Cases,  p.  488.  The  luminous  judgment  in  this 
case  was  delivered  by  the  Eight  Hon.  T.  Pemberton  Leigh,  now  Lord  Kings- 
down, 

S  Stat.  30  &  21.  Vict.,  c.  77.  3  8  Q.  B.  208-286. 


BuRON  V.  Denman. — Pkinoe  Albert  v.  Strange.  417 

hands  of  the  Crown  for  that  purpose.  He  failed,  however, 
to  establish  the  facts  on  which  he  relied  ;  those  facts  involv- 
ing no  little  of  the  history  of  the  war. 

BuEON  V.  Denman.'  In  this  remarkable  case,  the  cap- 
tain of  a  ship  of  war,  employed  in  suppressing  the  slave 
trade,  committed  a  trespass,  in  destroying  the  property,  and 
carrying  off  the  slaves,  of  the  plaintiff,  a  slave-dealer.  The 
ministers  of  the  Crown  afterwards  approved  and  ratified 
the  acts  of  the  defendant ;  which  were  thereupon  held  to 
have  constituted,  orzgmaUy,  an  act  of  state,  done  by  the 
authority  of  the  Crown,  and  for  which  it  alone  was  respon- 
sible. 

Prince  Albert  v.  Strange,  and  The  Attorney- Gen- 
eral V.  Strange.^  These  two  cases  exhibit  the  Queen  and 
her  Consort,  suing  in  her  own  courts,  as  any  ordinary  sub- 
jects might ;  and  praying  relief  against  an  intolerable  vio- 
lation of  their  private  and  personal  rights. 

A  recent  statute,^  on  the  other  hand,  reveals  her  Majesty 
and  her  eldest  son,  the  Prince  of  Wales,  in  his  capacity  of 
Duke  of  Cornwall,  at  issue  as  to  rights  to  property  of  great 
value.  The  question  was,  whether  her  Majesty,  in  right  of 
her  Crown,  or  her  son,  then  an  infant,  in  right  of  his  Duchy 
of  Cornwall,  was  entitled  to  the  mines  and  minerals  lying, 
first  under  the  sea-shore,  between  high  and  low-water  mark, 
and  under  the  estuaries  and  tidal  rivers,  all  within  and  parts 
of  thev  county  of  Cornwall ;  and  lying,  secondlj^  below 
low-water  mark,  under  the  open  sea,  adjacent  to,  but  not 
part  of  that  county  ?  The  Act  states  the  steps  taken  by 
the  Queen  and  her  infant  son  to  have  these  matters  adjusted, 
and  that  they  had  agreed  to  refer  them  to  the  arbitration 
of  the  Eight  Honourable  Sir  John  Patteson  ;  and  that  he 
had  considered  and  decided  the  question  in  favour  of  the 
Prince,  as  to  the  first  class  of  items,  and  the  Queen,  as  to 
the  second :  and  had  suggested  and  recommended  provision 


1  2  Exch.  167. 

2  2  De  Gex  <fc  Smale,  653-778 ;  confirmed  on  appeal,  1  Macnaghten  &  Gor- 
don, 25. 

S  The  Cornwall  Submarine  Mines  Act,  1858.    21  &  22  Vict.,  c.  109.     2  Au- 
gust, 1858. 
27 
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to  be  made,  by  the  Bill  which  was  to  be  submitted  to  the 
legislature  to  sanction  and  ratify  the  reference  to  him,  and 
his  award, — for  enabling  the  Queen  and  her  tenants  to  work 
the  mines,  and  obtain  the  minerals  awarded  to  be  her  Majes- 
ty's,— and  to  make  other  equitable  arrangements  between 
the  royal  parties.  The  Act  proceeds  to  give  effect  to  this 
award,  as  well  as  to  the  suggestions  and  recommendations 
of  the  learned  and  upright  arbitrator,  saving  the  rights  of 
all  other  parties. 

Finally,  the  recent  case  of  Egekton  v.  Eakl  Brownlow 
AND  Others,^  may  be  pronounced  by  far  the  most  important 
of  its  important  class,  decided  in  modern  times.  In  respect 
of  the  amount  of  property  alone,  exceeding  in  value  two 
millions  *  sterling  were  at  stake  :  but  that  consideration 
shrunk  into  insignificance,  when  compared  with  the  legal 
and  constitutional  question  involved :  one  vitally  affecting 
the  exercise  of  the  prerogative,  and  the  objects  and  motives 
which  might  influence  public  men.  It  arose  out  of  the 
will  of  an  ambitious  nobleman,  the  late  Earl  of  Bridgwar 
ter  ;  who  therein  declared  his  object  to  be,  to  unite  his 
estates  to  the  title  of  Duke,  or  Marquis,  of  Bridgwater  ; 
and  provided  that  a' great  estate,  which  he  devised  to  Lord 
Viscount  Alford,  and  the  heirs  male  of  his  body,  should 
cease  and  be  absolutely  void,  if  he  died  without  having 
acquired  the  title  or  dignity  of  Duke  or  Marquis  of  Bridg- 
water. The  substantial  question  was,  whether  this  was  a 
condition  illegal,  and  void,  as  against  public,  policy.  All 
the  judges  consulted  by  the  House  of  Lords,  were,  with  the 
exception  of  two  (Chief  Baron  Pollock  and  Baron  Piatt), 
of  the  opinion  that  the  condition  was  not  illegal ;  but  all 
the  law  lords,  except  Lord  Cranworth,  C,  who  had  given, 
when  Vice-Chancellor,  the  decision  appealed  against,  were 
of  an  opposite  opinion :  holding,  for  reasons  certainly  appear- 
ing to  be  of  irresistible  cogency,  in  the  eyes  of  a  constitu- 
tional lawyer,  that  such  a  condition  was  illegal  and  void. 
They  adopted  the  principle  laid  down  by  Lord  Chancellor 


1  4  House  of  Lords  Cases,  pp.  1-256. 

2  Lord  St.  Leonards'  Jadgment,  ib.,  p.  204. 
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Hardwicke/  above  a  century  before,  that  "political  argu- 
ments, in  the  fullest  sense  of  the  word,  as  they  concern  the 
government  of  a  nation,  must  be,  and  have  always  been,  of 
great  weight,  in  the  consideration  of  the  Court  of  Equity  ; 
and  although  there  may  be  no  dolus  malus  in  contracts  as 
to  other  persons,  yet,  if  the  rest  of  mankind  are  concerned, 
as  well  as  the  parties,  it  may  properly  be  said  that  it  regards 
the  public  utility."  It  was  held,  that  the  condition  im- 
posed by  the  Earl  of  Bridgwater,  could  not  be  upheld,  with 
a  due  regard  to  the  highest  considerations  that  should  influ- 
ence the  Sovereign  in  conferring  honours.  That  it  would 
fetter  free  agency,  in  discharging  the  high  legislative  and 
judicial  duties  of  the  peerage,  in  the  due  performance  of 
which  both  the  Crown  and  the  public  were  so  deeply  con- 
cerned, and  on  which  such  vast  interests  depended.  It 
would  supply  the  strongest  inducement  to  use  means  of 
unduly  influencing  the  dispensers  of  the  royal  favour.  It 
would  cause  corrupt  proceedings,  encouraging  attempts  on 
the  virtue  of  one  class  of  public  servants,  to  lay  snares  for 
the  integrity  of  another  class.  No  subject  had  a  right  to 
play  with  the  prerogative  of  the  Crown,  or  make  that  pre- 
rogative the  basis  of  an  arrangement  as  to  his  own  property. 
Were  it  allowed,  there  would  probably  be  a  considerable 
number  of  landed  proprietors,  each  attempting  to  raise  a 
dignity  on  his  own  private  estate,  embarrassing  and  entang- 
ling the  Crown,  and  embarrassing,  and  perhaps  leading  to 
mischief,  the  advisers  of  the  Crown.  "It  is  unnecessary," 
said  one  of  the  law  lords,^  "  to  refer  to  history,  to  ascertain 
the  particular  sources  of  influence  by  which  the  grant  of 
peerages  may  have  been  obtained,  or  what  change  in  these 
sources  may  happen  at  any  future  period.  Constitutionally, 
the  Crown  is  under  no  legal  responsibility  in  relation  to  the 
exercise  of  its  prerogatives.  It  is  expected  never  to  act  on 
its  own  motion  and  impulse,  but  by  the  advice  of  those  who 
are  held  responsible  to  the  public  for  the  due  exercise  of 
these  prerogatives :  and  the  question  must  be  considered 
with  reference  to  the  fact,  that  it  is  the  minister  of  the  day 


1  Earl  of  Chesterfield  v.  Jansen,  1  Atkyns,  353.  2  Lord  Truro. 
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by  whom,  knd  through  whom,  in  substance,  peerages  are 
aoquh'ed.  The  principle  of  the  constitution  is,  that  the 
peerage  should  at  all  times  be  conferred,  with  reference 
only  to  the  character  and  circumstances  of  the  individuals 
elevated ;  and  that  pecuniary,  or  any  other  influences,  apart 
from  these  merits,  ought  not  to  be  exercised,  or  to  prevail." 
Such  being  the  substance  ^  of  this  memorable  decision,  can 
it  be  otherwise  than  deeply  interesting  to  the  constitutional 
lawyer  ?  And  if  the  student,  when  sufficiently  advanced  to 
do  so  profitably,  will  carefully  r«ad  the  judgments  of  the 
great  majority  of  the  judges,^  and  of  the  four  judicial  peers 
who  concurred  in  the  final  decision  of  the  case,  he  cannot 
fail  to  be  strack  by  the  diametrically  opposite  views  taken 
of  arguments  founded  on  public  policy,^  with  reference  to 
the  condition  giving  rise  to  the  question. 

Let  the  student,  now,  however,  casting  a  retrospective 
glance  at  this  short  series  of  decisions  of  courts  of  law,  ob- 
serve how  each  may  be  said  to  open  to  his  view  the  inner 
working  of  the  constitution  of  his  country,  to  disclose  the 
facts  and  occasions  of  legislation,  and  which  are,  conse- 
quently, the  real  elements  of  that  country's  history.  In 
proportion  to  his  increasing  knowledge  of  these  facts,  in- 
creases the  significance  of  each,  and  the  light  which  one  re- 
flects on  the  other.  By  viewing  these  from  different  points, 
with  patient  attention,  and  by  comparing  and  combining 
them,  he  becomes  able  to  appreciate  the  relation  between  the 
letter,  and  the  reason,  and  spirit  of  law  ;  between  private, 
and  public  law  ;  between  individual,  and  collective,  rights 
and  interests  ;  and  thus  to  detect  an  analogy,  and  even  an 
identity  between  the  principles  regulating  both.  How  im- 
measurably higher  will  such  a  one  stand,  than  one  who  con- 

1  Given,  as  nearly  as  possible,  in  tlie  "words  of  the  four  law  Lords  who  de- 
livered the  judgments — Lord  Lyndhurst,  Brougham,  Truro,  and  St.  Leonards. 

2  The  judgment  (pp.  118-131)  of  Baron  Parke,  since  Lord  Wensleydalej^may 
be  referred  to  as  exhibiting  the  most  powerful  statement  of  the  case,  in  oppo- 
sition to  the  views  adopted  by  the  House  of  Lords. 

3  "  I  apprehend,"  said  Mr.  Justice  Oresswell,  ".that  where  in  our  law  Reports 
we  find  the  expression  'public  policy,'  it  is  used  somewhat  inaccurately  in- 
stead of  "the  policy  of  the  law.'" — 4  House  of  Lords  Cases,  p.  87.  Baron 
Parke  concurred  in  reprobating  the  recognition  of  "public  policy,"  as  an  ele- 
ment of  judicial  consideration,  p.  123. 
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tents  himself  with  crawling  along  the  lower  level  of  the 
law — the  ita  lex  scripla — in  quest  of  the  paltry  pelf  which 
alone  had  tempted  him  into  the  profession  of  the  law  !  To 
the  former,  the  most  dry  and  intricate  technical  details  are 
invested  with  enduring  interest,  by  a  constant  reference  to 
the  sources  and  occasions  of  law.  How  different,  for  in- 
stance, the  purpose  to  which  the  lapse  of  time  has  appro- 
priated particular  laws,  from  those  to  which,  alone,  they 
were  originally  dedicated !  He  is  using,  for  most  ordinary 
and  peaceful  purposes,  the  remnant  of  that  machinery  which 
was  originally  intended  to  aim  a  mortal  blow  at  the  aristo- 
cracy, at  the  clergy,  at  the  liberties  of  the  people,  or  at  the 
prerogatives  of  the  Crown — calling  forth  at  one  time  the 
tempestuous  spirit  of  lay  rebellion,  at  another,  the  counter- 
acting subtlety  of  ecclesiastical  machination  :  and  which, 
having  answered  its  great  purposes,  having  in  process  of 
time,  effected  a  silent  revolution,  at  length  discharges  the 
sole,  the  comparatively  humble  but  useful  fimctions,  of 
securing  and  transmitting  property  from  individual  to  indi- 
vidual. The  prototype  of  the  little  instrument  by  which 
the  modern  conveyancer,  for.  instance,  secures  201.  a  year  to 
Mary  Higgins  and  her  children,  was  in  truth,  the  lever  by 
which  a  king  might  have  been  prized  from  his  throne ; 
which  was  applied,  with  consummate  craft,  to  the  destruc- 
tion of  the  banded  power  of  the  aristocracy,  or  of  the  huge 
and  gloomy  fabric  of  ecclesiastical  domination.  Thus  the 
watei',  which  might  before  have  formed  part  of  the  magnificent 
torrent  of  Niagara,  and  then  been  precipitated,  amidst  clouds 
of  mist  and  foam,  down  its  tremendous  Falls,  after  pass- 
ing over  great  tracts  of  country,  is  divided  by  a  thou- 
sand islands,  through  innumerable  channels  and  rivulets,  and 
serves,  at  length,  perchance,  to  mark  the  boimdaries  of  pro- 
perty, or  quietly  to  turn  the  peasant's  mill. 

Eecurring,  once  more,  to  the  signification  of  the  word 
"  Ocmstitution,^  the  expression  "  The  Constitution,"  may  now 


1  Mr.  HaUam,  in  the  Preface  to  his  Constitutional  History  of  England,  ap- 
pears to  object  to  the  word  "  constitution  "  as  "  loosely  denominating  '  Gov- 
vemment ;' "  but  there  can  be  no  objection  to  the  use  of  the  word,  especially 
as  consecrated  by  usage.    It  may  possibly  be  used  elliptically,  as—"  the  con- 
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be  regarded  as  simply  designating,  that  form  of  government 
which  the  nation  has  chosen  for  itself ;  the  word,  in  this 
sense,  pointing  to  the  organization  of  that  government, 
for  the  purposes  of  self-preservation,  and  action,  legislative 
and  administrative.  It  is  vain,  however,  to  look  for  any- 
professed  and  complete  written  designation  of  it,  as  A  Con- 
stitution, like  that  of  the  United  States  of  America.  The 
Coronation  Oath  of  the  Sovereign  sufficiently  indicates  the 
quarter  to  which  we  must  look  for  that  purpose.  There, 
the  Sovereign  solemnly  promises  and  swears,  "to  govern 
the  people  of  this  United  Kingdom  of  Great  Britain  and 
Ireland,  and  the  dominions  thereto  belonging,  according  to 
the  Statutes  in  Parliament  agreed  on,  and  the  respective  laws 
and  customs  of  the  same."  This  oath,  expressly  prescribed 
by  the  legislature  at  the  Eevolution  of  1688,' — the  golden 
link  binding  together  sovereign  and  subjects, — indicates  to 
each,  where  alone  is  to  be  found  the  sacred  repository  of 
their  respective  rights  ;  namely,  in  that  aggregate  of  usages 
which  the  nation  wills  to  observe.  Many  of  the  fundamen- 
tal and  paramount  articles,  have  been  collected  and  set  down 
explicitly  in  writing,  as  in  the  Great  Charter,-  and  the  Bill 
of  Eights  ;  and  others  are  to  be  looked  for  in  those  which  are 
properly  evidenced,  whether  by  writing  or  otherwise,  as 
existing  by  the  express  ordination,  or  tacit  recognition,  of 
the  supreme  will  of  the  State.  This  organization  has  its 
source  of  vitality  in  itself,  and  deals  with  every  emergency 
that  arises,  in  accordance  with  the  principles  deducible  from 
the  usages  in  question.  By  the  constitution  of  this  country, 
the  Legislature  is  supreme  ;  and  the  only  question  which 
can  be  determined  by  our  judges,^  is,  what  that  legislature 


stitution  of  the  Government;"  but  at  all  events  we  have  the  authority  of 
Bishop  Butler  for  this  deflnition :  "  The  idea  of  a  civil  constitution,  implies 
in  it  united  strength,  various  subordinations  under  one  direction — that  of  the 
supreme  authority." — (Sermons  at  the  EoUs.  Sermon  II.  upon  Human  Na- 
ture.) 

1  Stat.  1  Win.  &  Mary,  Sess.  I.  o.  6,  entitled  "  Au  Act  for  estabHsljing  the 
Coronation  Oath," 

2  See  Sir  "William  Blaclistone's  "Introduction  to  the  History  of  the  Char- 
ters," p.  289 ;  Law  Tracts,  ed- 1771. 

3  Judicis  est  jus  disoere,  non  d.aj.'e. 
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has  declared  to  be  its  will,  which  must  then  be  obeyed, 
equally  by  sovereign  and  subject :  each  owing  equal  alle- 
giance to  THE  law,  which  has  created,  and  sustains,  the 
Grovernment,  or  Constitution. 

In  the  United  States  of  America,  however,  the  case  is 
altogether  different.  They  have  a  formal  written  Constitu- 
tion, which  was  the  act  of  the  people,  "speaking  in  their 
original  character,^  and  defining  the  permanent  condition  of 
the  social  alliance."  Any  act  of  the  legislature,  of  what 
importance  soever,  contrary  to  the  true  intent  and  meaning 
of  the  Constitution,  though  passed  with  every  fitting  form 
and  solemnity,  by  a  unanimous  Congress,  and  with  the  as- 
sent, were  that  necessary  of  the  President,  is  liable  to  be 
declared,  by  the  judicial  power,  null  and  void  to  all  intents 
and  purposes  whatsoever  :  the  judicial  department  thus 
having  at  once  the  right,  and  the  duty,  expressly  imposed 
upon  it,  of  determining  whether  an  act  of  the  legislature  be 
constitutional,  or  unconstitutional.-  Hence  appears  to  arise 
this  anomaly :  that  the  supreme  power  is  fettered  :  nay, 
that  there  is  not,  properly  speaking,  a  supreme  power.  Con- 
gress is  tied  up.  That  is  done  by  the  American  Constitu- 
tion, which  is,  in  our  own,  held  to  be  impossible,  as  totally 
inconsistent  with  the  very  notion  of  Sovereignty — the  hands 
of  the  legislature  are  bound  ;  a  law  has  been  made,  bind- 
ing on  all  future  Parliaments.  With  us,  on  the  contrary, 
an  Act  of  Parliament,  abelishing  the  judicial  department 
itself,  would,  while  continuing  in  force,  be  as  imperative,  as 
one  placing  that  department  on  its  present  safe  and  satisfac- 
tory footing.  Whether,  however,  the  former  was  of  a  con- 
stitutional character,  would  be  a  very  different  question,  and 
left  to  the  will  and  opinion  of  the  nation  at  large  to  deter- 
mine :  but  from  the  instant  that  the  legistature  had  ex- 
pressed its  will  that  it  should  be  so,  there  would  not  be  left 
a  judge  in  the  land  1 

1  1  Kent,  Comm.  488. 

2  Kent,   Oonun.  488;  and   see   Story   on   the    Constitution;  and    Lord 
Brougham's  "Polit.  Phil."  vol.  iii.  pp.  333-5. 
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SECTION  II. 

constitutional  history. 

Thus  we  have  had  an  opportunity  of  considering  the 
Constitution  of  this  country,  in  its  various  departments  and 
relations  ;  its  several  organs,  and  their  functions.  How  they 
came  into  existence ;  how  our  institutions  were  gradually 
developed  and  adapted  to  newly  disclosed  exigencies  ;  it  is 
the  office  of  the  constitutional  historian  to  tell  us.  But  he 
must  tell  us  faithfully,  or  his  labours  are  worse  than  use- 
less ;  they  are  pernicious,  in  proportion  to  the  extent  to 
which  he  has  power  to  influence  a  reader,  and  uses,  it  to  mis- 
lead, by  intentional  mis-statement.  Is  not  the  turpitude, 
indeed,  unspeakably  revolting,  of  him  who  lie  concerning 
the  Past,  to  the  Present,  and  the'  Future  ? 

"As  there  is  no  other  country,"  says  Southey,  "in  which 
factions,  both  civil  and  religious,  have  struck  such  deep  roots 
and  sent  up  their  scions  so  widely,  as  in  England,  so  there  is 
none  in  which  historical  transactions  have  been  so  dersever- 
ingly  and  systematically  falsified."  It  may  be  that  this  is  an 
unjustifiable  imputation — at  all  events,  to  its  full  extent ;  but 
it  should  be  borne  in  mind,  as  remarked  by  an  eloquent  suc- 
cessor of  Southey,  that  there  are  periods  of  history  on  which 
the  calm  of  impartial  opinion  never  settles :  that  the  passions 
evoked  by  the  conflict  of  great  principles  have  an  enduring 
vitality,  which  descends  to  influence  and  animate  other  ages. 
The  grave  softens  no  animosities — time  clears  away  no  pre- 
judices.^ Lord  Macaulay  speaks  in  the  same  strain,  with 
his  characteristic  epigrammatic  force :  "  Every  source  of  in- 
formation as  to  our  early  history,  has  been  poisoned  by  party 
spirit  I  As  there  is  no  country  where  statesmen  have  been  so 
,  much  under  the  influence  of  the  past,  so  there  is  no  country 
where  historians  have  been  so  much  under  the  influence  of 

the  present In  our  country,  the  dearest  interests  of 

parties  have  fi'equently  been  staked  on  the  results  of  the  re- 
searches of  antiquaries.     The  inevitable  consequence  was, 

1  Quart.  Ker.  vol.  xo.  p.  503. 
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that  our  antiquaries  conducted  their  researches  in  the  spirit 
of  partisans."^ 

Considerations  such  as  these  should  surely  be  ever  present 
to  the  mind  equally  of  writers,  and  readers,  of  the  history  of 
their  country.  Tlie  former  should  be  influenced  by  a  whole- 
some self  distrust ;  should  aim  at  realising  a  judicial  temper, 
and  eschewing  anxiously  that  of  the  advocate.  The  latter 
should  read  in  a  thoughtful,  independent  spirit — to  "weigh 
and  consider"  for  himself;  not  pinning  his  faith  to  the  state- 
ment of  any  writer,  though  never  so  apparently  candid  and 
trustworthy,  learned,  brilliant,  or  philosophical.  He  who 
takes  his  author's  statements  and  reasonings — his  premises 
and  inferences — on  trust,  not  only  reads  history  to  no  practi- 
cal good  purpose,  but  imbibes  much  of  evil,  in  various  ways. 

And  how  likely  he  is  to  meet  with  one  who  is  on  all  hands 
allowed  to  be  unassailable  in  respect  of  iippartiality  and  trust- 
worthiness, may  be  seen,  at  a  glance,  from  the  treatment  which 
three  distinguished  writers,  in  our  own  day,  of  English  his- 
tory, have  experienced  at  the  hands  of  contemporaneous  cen- 
sors. These  writers  are.  Dr.  Lingard,  Mr.  Hallam,  and  Lord 
Macaulay.     Of  these,  the  first, 

I .  Dr.  Lingard,  was  a  learned  and  amiable  Roman  Catholic 
priest.-  Let  us  commence,  in  justice,  with  his  own  account 
of  his  performance  :  "  Throughout  the  work,  I  made  it  a  rule 
to  tell  the  truth,  whether  it  made  for,  or  against  us  ;  to  avoid 
all  appearance  of  controversy,  that  I  might  not  repel  Pro- 
testant readers  ;  and  yet  to  furnish  every  necessary  proof  in 
our  favour,  in  the  notes.  So  that  if  you  compare  my  nar- 
rative with  Hume's,  for  example,  you  will  find  that,  with 
the  aid  of  the  notes,  it  is  a  complete  refutation  of  him,  with- 
out appearing  to  be  so.  This  I  thought  preferable.  In  my 
account  of  the  Reformation,  I  must  say  much  to  shock  Pro- 
testant prejudices  ;  and  my  only  chance  of  being  read  by  Pro- 
testants depends  on  my  having  the  reputation  of  temperate 
writer.     The  good  to  be  done,  is,  by  writing  a  book  which 

1  History  of  England,  vol.  i.,  pp.  26,  27.    Ed.  1858. 

2  He  died  in  the  year  1851. 
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Protestants  will  read."^  Upwards  of  thirty  years  afterwards, 
and  shortly  before  his  death,  he  thus  spoke  of  his  labours : 
"I  succeeded  in  awakening  the  curiosity  of  some  minds  in 
the  Universities ;  in  provoking  doubts  of  the  accuracy  of 
their  pre-conceived  opinions  ;  in  creating  a  conviction  that 
such  opinions  were  unfounded.  The  spirit  of  inquiry  was 
excited;  it  made  gradual  progress;  and  led,  in  the  result, 
to  that  movement  which  we  have  seen.  I  know  that  it  was 
thus  the  favourable  spirit  of  inquiry  was  generated  in  the 
Universities."^ 

Thus,  however,  is  his  History  characterised  by  a  masterly 
contributor  to  the  "  Quarterly  Eeview  :  "  ^  "  Dr.  Lingard's 
'  History  of  England '  is  written  with  great  care  and  skill. 
The  author  has  studied  the  art  of  composition  in  the  school 
of  Hume  and  Gibbon,  and  has  used  the  consummate  artifice 
which  they  employe.d  against  Christianity,  to  the  disparage- 
ment of  the  Protestant  religion  of  this  country.  His  pur- 
pose is  effected,  rather  by  the  general  tendency  of  the  whole 
narrative,  than  by  particular  mis-statements  which,  as  open 
to  contradiction  and  unanswerable  detection,  are  infinitely 
less  dangerous  than  the  system,  long  and  constantly  pur- 
sued, of  perceptible,  yet  scarcely  definite,  misrepresentation. 
He  wears  away  the  foundation,  rather  by  the  perpetual  drop- 
pings of  insinuation,  than  a  bold  and  regular  attack,  which 
may  be  fairly  met  and  repelled.  Undue  consideration,  in 
one  part,  is  attached  to  particular  incidents ;  in  another,  a 
partial,  shifting,  and  delusive  light  is  thrown  upon  import- 
ant facts,  so  as  to  fling  them  back  into  obscurity.  Here,  all 
is  told  ;  there,  a  plausible  reason  given  for  compression  or 
omission.  The  general  leaning  to  the  authority  of  popish 
writers,  is  occasionally  qualified  by  a  partial  distrust,  or 
even  a  total  rejection  of  their  testimony.  Probabilities  are 
weighed  on  each  side  with  scrupulous  exactness  ;  but  while 
all  our  attention  is  concentrated  on  the  accuracy  with  which 
the  weights  are  adjusted  in  the  separate  scales,  we  scarcely 

1  Letter  to  Mr.  Kii'k,  18  Dec.  1819.    Quoted  in  the  memoir  prefixed  to  the 
sixth  ed.  (1844)  vol.  i.  pp.  29,  30. 

2  To  Mr.  Dolman,  13  K"ov.  1850.     Id.  ib. 

3  December,  1825.    Tol.  xxxiii.  pp.  5  et  seq. 


Brougham  and  Hallam  on  Lingakd.  427 

perceive  that  the  author  has  given  a  latent  inclination  to  the 
beam.  The  greatest  skill,  however,  is  shown,  as  by  his  pre- 
decessors in  this  mode  of  historical  writing,  in  managing 
the  interest,  and  exciting  the  enthusiasm  of  the  reader. 
While  he  is  captivated  by  a  specious  appearance  of  fairness, 
the  argument  ou  the  one  side  is  carefully  neutralised  by  an 
insidious  qualification  ;  while  on  the  other,  the  warmth  of 
admiration  or  the  emotion  of  pity  is  left  unallayed,  or  cher- 
ished with  new  excitement.  .  .  .  While  the  author 
strains  every  nerve  to  convince  us  of  his  indifference  to  all 
but  truth,  it  is  impossible  not  to  feel,  as  we  read,  that  we 
are  occupied  with  only  the  artful  statements  of  a  very  zeal- 
ous "partisan." 

Lord  Brougham  has  thus  ^  recorded  his  opinion  of  Dr. 
Lingard : — 

"  The  extreme  prejudices  under  which  this  able  and  re- 
spectable author  writes,  form  a  great  drawback  to  his  work. 
His  History  is  far  more  learnedly  and  carefully  composed 
than  any  other  of  our  country  ;  and  yet,  owing  to  its  par- 
tiality, it  leaves  unsupplied  the  blank  admitted  by  all  to 
have  been  left  by  Mr.  Hume ;  for  we  meet  in  every  part  of 
his  narrative,  with  the  apologist,  or  the  advocate,  of  the 
Pope,  or  Popery.  So  Romish  a  History  could  hardly  have 
been  supposed  possible  to  be  written  in  this  countiy,  and  by 
a  person  of  the  most  respectable  character." 

Mr.  Hallam,  on  several  occasions,  in  his  "  Constitutional 
History,"  heavily  impeaches  the  candour  and  fidelity  of 
Dr.  Lingard.  He  styles  the  Doctor  "  a  writer  whose  acjite- 
ness  and  industry  would  raise  him  to  a  very  respectable 
place  amongst  our  historians,  if  he  could  have  repressed  the 
inveterate  partiality  of  his  profession  ;  "  and  charges  him, 
in  dealing  with  the  question  of  Anne  Boleyn's  guilt  or  in- 
nocence, with  "  using  eveiy  oblique  artifice  to  lead  his  read- 
ers into  a  belief  of  her  guilt,  while  affecting  to  hold  the 
balance,  and  state  both  sides  of  the  question,  without  de- 
termining, and  a  pretended  balancing  of  evidence,  in  the 
style  of  a  judge  who  can  hardly  bear  to  put  for  a  moment 

1  PoHt.  Phil.  vol.  iii.  p.  278  (»). 
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the  possibility  of  a  prisoner's  innocence." '  In  the  case  of 
Queen  Mary,  on  the  other  hand,  Mr.  Hallam  alleges  that 
Dr.  Lingard,  in  spite  of  the  evidence  before  him,  "has 
softened  and  suppressed,  till  this  Queen  appears  honest,  and 
even  amiable.  A  man  of  sense  should  be  ashamed  of  such 
partiality  to  his  sect."  ^ 

The  late  Mr.  Allen,  whose  learned  treatise  "On  the 
Eoyal  Prerogative,"  will  be  presently  noticed,  in  the  "Edin- 
burgh Review,"  for  April,  1825,^  so  seriously  impugned  the 
accuracy  and  fidelity  of  Dr.  Lingard,  as  to  have  occasioned 
him  no  little  disquietude  and  indignation.*  "  Noth withstand- 
ing his  petulant  rebuke  of  those  he  terms  philosophic  his- 
torians, we  find  him  colouring  facts,  assigning  motives,  and 
dealing  in  characters,  epithets,  and  innuendoes  with  as  much 
freedom  as  any  of  them.  .  .  .  We  have  found  omissions,  we 
had  almost  said  suppressions,  in  Dr.  Lingard's  works,  that 
destroy,  or  at  least  weaken,  every  reliance  on  the  fidelity  of 
his  statements.  We  have  observed  with  sorrow,  that  in  his 
eagerness  to  establish  a  favourite  theory,  he  overlooks  every 
troublesome  or  adverse  authority,  distorts  facts  in  order  to 
form  a  foundation  for  his  system,  and  borrows  from  his  own 
fancy  whatever  is  wanting  for  its  support  and  embellish- 
ment."^    A  difierent  estimate,  however,  of  Dr.  Lingard's 

f 

1  1  Const.  Hist.  43  (m.)  2nd  ed. 

2  1  Const.  Hist.  pp.  143,  144  («.)  2nd  ed. 

3  Edinburgh  Keview,  vol.  xlii.  pp.  1-31;  vol.  xliv.  pp.  94-155. 

*  Dr.  Lingard  referred  "the  ferocious  attack  of  Allen,"  though  the  style  of 
the  airticle  by  no  means  justifies  so  strong  an  expression,  to  personal  pique  and 
retaliation  on  the  part  of  the  writer,  for  an  imftginary  injury.  In  a  letter  to 
Mr.  Maugham  shortly  afterwards  (5  ISTov.  1826),  he  says,  "  Dr.  Allen  met  Mr. 
Charles  Butler  at  Brighton,  and  told  him  that  he  should  never  have  written  the 
article,  had  it  not  been  to  revenge  himself  on  me  for  the  letter  published  in 
the  newspapers  last  year,  at  the  end  of  which  was  something  that  highly  of- 
fended him;"  and  which  Lingard  declared  had  been  added  without  his 
knowledge. 

'  6  Ed  Rev.  xlii.  pp.  7,  8.  In  justice  to  Dr  Lingard,  it  should  be  stated,  that 
a  writer  in  the  "Edinburgh  Eeview,"  in  1831,  states  that  he  "can  bestow  on 
Dr.  Lingard  the  high  and  not  very  usual  commendation,  of  having  corrected, 
in  a  great  degree,  that  propensity  to  carry  a  party  spirit  into  the  naiTative  of 
past  times,  from  which  writers  of  his  profession  are  seldom  exempt ;  not  that 
we  never  detect  j)»'jsc(B  vestigia  fraudis  ;  but  the  objections  we  could  raise  on 
this  score,  are  much  less  frequent."—  "  Edinburgh  Review,"  vol.  liii.  pp.  20,  21. 
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pretensions  has  been  formed  by  his  eminent  Eoman  Catholic 
brethren,  especially  at  Eome. 

"Your  history,"  says  one,^  "  is  much  spoken  of  in  Eome, 
as  one  of  the  great  causes  which  have  wrought  such  a  change 
in  public  sentiment  in  England,  on  Catholic  matters.'' 

Cardinal  Wiseman,  also,  thus  expressed  himself  to  Dr, 
Lingard : — 

"  Be  assured  of  my  affectionate  gratitude  to  you,  for  much 
kindness  in  early  youth,  and  still  more,  jfor  the  great,  im- 
portant, and  noble  services  which  you  have  rendered  to 
religion  through  life,  and  which  have  so  much  contributed 
to  overthrow  error,  and  give  a  solid  historical  basis  to  all 
subsequent  controversy  with  Eome." 

And  on  another  occasion,  this  gentleman,  long  afterwards, 
wrote  thus  : — ^ 

"  When  Hume  sh-all  have  fairly  taken  his  place  among  the 
classical  writers  of  our  tongue,  and  Macaulay  shall  have 
been  transferred  to  the  shelves  of  Eomancers  and  Poets,  and 
each  shall  have  received  his  true  meed  of  praise,  then  Lin- 
gard will  be  still  more  conspicuous,  as  the  only  impartial  his- 
torian of  our  country.     This  is  a  mercy,  indeed  !  " 

Thus  far  for  Protestant  and  Eoman  Catholic  criticism  on 
a  Eoman  Catholic  historian  of  England  ;  let  us  now  see  how 
Protestant  criticism,  deals  with  Protestant  historians,  of 
England. 

II.  Mr.  Hallam's  "  Constitutional  History,"  on  its  first 
appearance,  thirtj'-two  years  ago,  A.  d.  1827,  was  denounced 
by  no  less  a  person  than  Dr.  Southey,  with  unsparing  stern- 
ness.'' He  charged  the  author  with  "  displaying,  on  every 
occasion,  hostility  to  the  principle  of  hereditary  succession  ;  " 
being  "but  coldly  inclined  to  the  Eeformation  ;  regarding 
with  ill-will  the  ecclesiastical  part  of  our  constitution,  and 
manifesting  that  ill-will,  with  so  much  animosity,  and  so 


1  Letter  from  Dr.  Gradwell  to  Dr.  Lingard,  April,  1825. 

2  "  Dublin  ReYiew,"  xxxv.  205. 

3  It  is  fair  to  Mr.  HaUam  to  mention,  that  this  very  hostile  review  of  his 
"History"  discloses  the  fact,  that  Mr.  HaUam  had,  somewhat  roughly,  im- 
pugned the  accuracy  of  the  "  Book  of  the  Church,"  written  by  the  Reviewer ! — 
Quarterly  Review,  pp.  217-8. 


430  Constitutional  Law  and  Histoey. 

little  prudence,  that  he  must  have  calculated  very  largely 
upon  the  malevolence  and  the  ignorance  of  his  readers ; " 
exhibiting  "  a  dispo  ition  which  seems  to  delight  in  detract- 
ing from-  the  good,  and  the  great ;  holding  opinions  which 
tend  to  the  subversion  of  all  legitimate  authority,  and  which, 
in  their  consequences,  would  place  all  government  on  Hobbes' 
foundation,  leaving  it  no  other  support  than  military  force  ; " 
arriving  at  "  harsh  and  uncharitable  conclusions  on  insuf- 
ficient grounds,"  in  the  cases  inter  alios,  of  Luther,  Edward 
VI.,  and  Cranmer  ;  and  "bitterly  and  unjustly  depreciating 
and  criminating  Archbishop  Laud."  The  Book  was  pro- 
nounced to  be  "  the  production  of  a  decided  partisan  ;  present- 
ing,-not  the  history  itself,  but  what  is  called  the  philosphy  of 
history,  and  to  be  received  with  the  more  suspicion,  because 
itdealsin  deductions,  and  not  in  details,"  than  which  "  there  is 
no  other  way  in  which  history  may  be  rendered  insidious,  or 
by  which  an  author  can,  with  so  much  apparent  good  faith, 
mislead  his  renders  !  To  pursue,"  he  concluded,  "  this '  Con- 
stitutional History '  through  all  its  misrepresentations,  and  the 
whole  sophistry  of  its  special  pleading,  would  require  a  work 
of  equal  bulk.  "Well,  indeed,  would  it  be,  if  the  spirit  were 
as  English  as  the  language  ;  well,  even,  if  want  of  generosity, 
want  of  candour,  and  want  of  feeling  were  its  worse  faults. 
But  in  no  English  writer,  who  makes  the  slightest  pretensions 
to  morality  and  religion,  have  we  seen  the  abominable  doc- 
trine so  openly  maintained,  that  the  end  justifies  the  means ; 
and  that  conspiracy,  treason,  and  rebellion  are  to  be  treated  as 
questions  of  expediency,  laudable  if  they  succeed,  and  im- 
prudent only  if  they  are  undertaken  without  a  sufficient  like- 
lihood of  success.  Mr.  Hallam  has  carried  into  the  histoiy  of 
the  past,  not  merely  the  maxims  of  his  own  age,  as  infallible 
laws  by  which  all  former  actions  are  to  be  tried,  but  the  spirit 
and  the  feeling  of  the  party  to  which  he  has  attached  himself; 
its  acrimony  audits  arrogance,  its  injustice  audits  ill-temper." 
In  September  of  the  same  year,  however,  a  slightly  dif- 
ferent view  of  Mr.  Hallam's  "  Constitutional  History,"  was 
taken  in  the  "  Edinburgh  Review,"  by  Lord  Macaulay  : — ^ 

1  See  the  article  reprinted  in  Lord  Maoaulay's  "  Essays." 
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"Mr.  Hallam's  work  is  emineatly  judicial.  Its  whole 
spirit  is  that  of  the  Bench,  not  of  the  Bar.  He  sums  up 
with  a  calm,  steady  impartiality,  turning  to  neither  the  right 
nor  the  left,  glossing  over  nothing,  exaggerating  nothing, 
while  the  advocates  on  both  sides  are  alternately  biting  their 
lips,  to  hear  their  conflicting  mis-statements  and  sophisms  ex- 
posed. On  a  general  survey,  we  do  not  scruple  to  pronounce 
the  '  Constitutional  History'  the  most  impartial  book  that  we 
ever  read.  For  cold,  rigid  justice — the  one  weight  and  the 
one  measure — we  know  not  where  else  we  can  look."  As  for 
the  Reformation  :  "  No  portion  of  our  annals  has  been  more 
perplexed  and  misrepresented  by  writers  of  diflerent  parties. 
In  this  labyrinth  of  falsehood  and  sophistry,  the  guidance 
of  Mr.  Hallam  is  peculiarly  valuable.  It  is  impossible  not 
to  admire  the  even-handed  justice  with  which  he  deals  out 
castigation,  to  right  and  left,  on  the  rival  persecutors." 

III.  Lord  Macaulat's  "History  of  England." — Very 
shortly  after  the  first  two  volumes  of  this  work  had  been 
published,  they  were  thus  fiercely  assailed  in  the  "  Quarterly 
Review,"  by  the  late  Mr.  Croker : — ^ 

"Mr.  Macaulay's  historical  narrative  is  poisoned  with  a 
rancour  more  violent  than  even  the  passions  of  the  time  ;  and 
the  literary  qualities  of  the  work,  though  in  some  respects 
very  remarkable,  are  far  from  redeeming  its  substantial  de- 
fects. There  is  hardly  a  page — we  speak  literally,  hardly 
a  page — ^that  does  not  contain  something  objectionable,  either 
in  substance,  or  in  colour :  and  the  whole  of  the  brilliant, 
and,  at  first,  captivating  narrative,  is  perceived,  on  exami- 
nation, to  be  impregnated  to  a  really  marvellous  degree,  with 
bad  taste,  bad  feeling,  and — we  are  under  the  painful  neces- 
sity of  adding---bad  faith.     These,"  continues  the  reviewer, 


1  "Quarterly  Eeview,"  vol.  Ixxsdv.  pp.  549-630.  March,  1849.  It  is  pro- 
per to  be  mentioned,  that  Lord  Maoanlay  had  exposed  himself,  many  years 
before,  to  the  bitter  hostility  of  Mr.  Croker,  by  an  exceedingly  severe  revie-w 
of  his  edition  Of  "Boswell's  Life  of  Johusqu,"  which  Lord  Maoaulay,  had  as- 
serted to  be  "ill-oompiled,  iU-arranged,  iU- written,  and  ill-printed;"  his 
"ignorance  or  carelessness  with  respect  to  facts  and  dates  astonished  "  the 
reviewer;  "the  notes  absolutely  swarm  with  mis-statements,  scandalous  in- 
accuracy, ignorance  and  heedlessness  in  his  criticisms,"  and  so  forth.  See  the 
"  Edinburgh  Review,"  Sept.  1831 ;  and  Lord  Maoaulay's  "  Essays." 
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"  are  grave  charges  ;  but  we  make  them  in  sincerity,  and  we 
think  that  we  shall  be  able  to  prove  them."  Elsewhere  it 
is  said  :  "  It  is,  in  our  serious  judgment,  strictly  true  to  say, 
that  his  History  seems  to  be  a  kind  of  continuation  and 
exaggeration  of  the  peculiarities  of  all  his  former  efforts.  It 
is  as  full  of  political  prejudice,  and  partisan  advocacy,  as  any 
of  his  parliamentary  speeches.  It  makes  the  facts  of  Eng- 
lish history  as  fabulous  as  his  '  Lays'  do  those  of  Roman 
tradition." 

Three  months^  after  the  appearance  of  the  long  and  elabo- 
rate indictment  against  the  popular  and  brilliant  historian, 
from  which  the  foregoing  specimens  have  been  selected,  the 
"  Edinburgh  Review"  spoke  differently  of  the  same  two  vol- 
umes which  had  been  subjected  to  the  scrutiny  of  the  "  Quar- 
terly Review:"  "  Men  of  all  shades  of  political  opinion  have 
honoured  Mr.  Macaulay  and  themselves  by  the  expression 
of  their  admiration.  There  never,  we  believe,  was  a  work 
replete,  as  this  is,  with  politics,  which  met  with  more  gener- 
ous and  creditable  treatment  from  political  antagonists ; 
never  a  woik,  abounding  so  much  with  topics  of  controversy, 
more  fairly  and  candidly  criticised.  If  there  are  exceptions 
to  this  remark,  they  supply,  probably,  the  only  test  of  merit 
that  was  wanting,  and  add  the  note  of  disappointed  jealousy 
to  the  general  chorus  of  approbation.  .  .  .  "We  regard  this 
work  as  the  first  successful. attempt  to  tell  with  truth,  accu- 
racy and  effect,  the  story  of  the  important  times  of  which  he 
proposes  to  write  :  so  to  tell  it,  we  mean,  as  to  place  it  perma- 
nently in  its  true  light,  and  to  remove  it  from  that  false  glai'e 

which  has  so  long  rested  on  it We  are  satisfied  that, 

in  the  completeness  and  correctness  of  the  inferences  which 
he  has  drawn,  he  has  given  a  new  impulse  and  direction  to 

the  public  mind The  loud  clear  voice  of  impartial 

fame  has  sounded  her  award  ;  and  it  will  stand,  without  ap- 
peal, as  long  as  Englishmen  regard  their  past  history,  and 

love  the  constitution  of  which  he  tells The  author 

will  be  venerated  in  after  times,  as  having  been  foremost  in 
that  first  duty  of  patriotism, — in  training  up  for  future  years 

1  Vol.  xo.  pp.  249-292.    July,  1849. 
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good  citizens  of  that  country,  the  intense  and  ardent  lore  of 
which  glows  in  every  page,  and  gives  life  to  the  fervid  elo- 
quence of  his  pen." 

Is  it  possible  that  these  flatly  contradictory  judgments, 
publicly  and  deliberately  pronounced  by  writers  of  eminence, 
on  contemporaries  at  least  as  eminent,  can  be  perused  with- 
out grave  concern,  and  mournfully  echoing  the  question  of 
perplexed  Pilate,  "  What  is  Truth  9"  And  further.  Is  it 
possible,  to  write  a  truthful  history  of  one's  country,  while 
breathingso  thick  and  stifling  an  atmosphere  of  passion,  pre- 
judice, and  party  ?  If  there  be  a  sun  that  can  dispel  such 
mists,  it  is  the  living  sense  of  religious  responsibility.  It  is 
one  thus  irradiated,  only  who,  in  the  language  of  a  great 
writer,^  will  faithfully  state  facts  which  he  has  carefully  col- 
lected ;  and  when  this  is  performed  with  a  sound  judgment, 
the  best  history  will  be  thit  which  contains  the  fullest  details. 
For  the  want  of  religion  there  can  be  no  compensation. 
The  more  religious  an  historian  is  the  more  impartial  will 
be  his  statements,  the  more  charitable  his  disposition  ;  the 
moi-e  comprehensive  his  views  ;  the  more  enlightened  his 
philosophy.  In  religion  alone  is  true  philosophy  to  be 
found  ;  the  philosophy  which  contemplates  man  in  all  his 
relations  and  in  his  whole  nature  :  which  is  founded  upon  a 
knowledge  of  that  nature,  and  which  is  derived  from  Him 
who  is  the  beginning  and  the  end.  But  then,  the  Protes- 
tant, the  Roman  Catholic,  the  Churchman,  and  the  Dissenter, 
and  persons  not  even  professedly  attached  to  any  of  these, 
and  of  every  shade  of  political  opinion,  lay  peremptory  claim 
to  being  actuated  by  these  high  motives,  this  stern  sense  of 
duty  ;  and  unconsciously  take  totally  different  views  of  the 
facts  of  history,  the  inferences  and  lessons  to  be  drawn  from 
them,  and  the  motives  of  those  concerned  in  the  events  with 
which  history  is  concerned. 

Since  this  is  so,  let  the  student  be  reminded  of  what  has 
been  already  urged  upon  him — ^to  pin  his  faith  implicitly 
to  no  English  historian,  with  blind  and  careless  confidence  ; 
to  read  under  the  influence  of  a  reasoning  and  wholesome 


1  Southey.     "Quarterly  Review,"  vol.  xxxvii.  pp.  197-8. 
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distrust ;  to  weigh  and  consider  for  himself,  calmly  and 
gravely,  the  facts  with  which  the  historian  deals,  and  pro- 
fesses to  deal,  faithfully. 


SECTION    III. 

authentic  acts  and  eecords  or  English  history. 

This  may  remind  the  student  of  another  observation  made 
in  a  former  page,  that  our  country  may  be  regarded  as 
having  been  ever  busily  engaged  writing  her  own  history, 
with  more  or  less  fullness.  Whatever  may  have  been,  at 
various  epochs,  the  form  of  our  government,  or  constitution, 
it  was,  and  is  constantly  in  action,  leaving  traces  of  that  ac- 
tion, generally  speaking,  as  distinct  as  indelible,  and  its 
records  faithful  in  proportion  to  their  publicity.  It  is  thus 
in  the  case  of  legislative,  executive,  and  judicial  acts :  the 
Statute  Book,  the  Parliamentary  Rolls  and  Journals,  the 
Parliamentary  Writs,  the  Patent  and  Close  Rolls,  Treatises, 
Official  Correspondence,  Despatches  of  Naval  and  Military 
Commanders,  and  the  Records  of  our  Courts  of  Justice.  A 
rich  array  of  these  documents  continues  in  existence,  in 
spite  of  the  absence  of  all  adequate  effort  to  preserve  and 
make  them  accessible  and  useful,  accompanied  by  constant 
professions  of  anxiety  to  do  so  :  and  all  this,  n9twithstaud- 
ing  the  splendid  success  which  has  attended  our  neighbours 
in  France.  It  must  suffice  here  to  say,  that  after  the  atten- 
tion of  Parliament  had  been  long  directed  to  this  subject, 
commission  after  commission  had  issued,  and  vast  sums  been 
expended,  not  always  prudently,  the  existing,  and  a  better, 
system  was  inaugurated  by  the  legislature,  in  the  year  1838, ^ 
The  statute  by  which  this  was  effected,  recites  that  "  the 
Public  Records  are  in  the  keeping  of  several  persons,  and 
many  are  kept  in  unfit  buildings ;  and  it  is  expedient  to 
establish  one  Record  Office,  and  a  better  custody,  and  to 
allow  the  free  use  of  the  said  Records,  as  far  as  stands  with 

* ■ 

1  Stat.  1  &  2  Vict.  0. 94.    "  An  Act  for  keeping  safely  the  Public  Records," 
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their  safety  and  integrity  and  with  the  public  policy  of  the 
realm."  The  Eecords  are,  by  virtue  of  this  Act,  now  in  the 
custody  of  the  Master  of  the  Eolls,  in  a  building  not  yet 
completed,  entitled  "  The  Public  Record  Office."  The 
Queen  in  Council  may  order  Records  in  other  offices  to  be 
committed  to  the  responsible  custody  of  that  high  judicial 
functionary;  the  Act  defining  ^  the  word  ''Records"  to 
mean  "  all  rolls,  records,  writs,  books,  proceedings,  decrees, 
bills,  warrants,  accounts,  papers,  and  documents  whatso- 
ever, of  a  public  nature,  belonging  to  Her  Majesty,  or  now 
deposited  in  any  of  the  offices  or  places  of  custody  "  speci- 
fied in  the  first  section.  Accumulating  records  are  from 
time  to  time  to  be  delivered  to  the  Master  of  the  Rolls, 
with  certain  specified  limitations  in  the  case  of  judicial 
records  not  of  the  age  of  twenty  years.  He  'is  to  make 
orders  for  preserving  them  ;  to  appoint  a  deputy  and 
assistant  keepers,  and  other  officers  ;  to  make  rules  for  the 
management  of,  and  admission  to,  the  office,  for  the  purpose  of 
consulting  the  records.  He  is  empowered  to  order  authentic 
copies  to  be  made,  and  sealed,  and  certified  as  true,  at  the 
expense  of  applicants  for  that  purpose,  such  copies  being 
receivable  as  evidence  in  courts  of  justice.  Any  Secretary 
of  State  may  order  from  time  to  time  to  be  printed,  such 
Calendars,  Catalogues,  and  Indexes  to  the  Records,  and 
such  of  the  Records  themselves  as  he  may  select,  or  the 
Master  of  the  Rolls  recommend :  such  copies  to  be  sold  to 
the  public  for  reasonable  sums,  and  .presented  gratuitously 
at  the  pleasure  of  the  Secretary  of  State,  to  public  officers, 
institutions,  and  libraries,  in  this  or  any  other  realm  or  coun- 
try.^ The  Lords  of  the  Treasuiy  may  also  purchase,  for  the 
use  of  the  Public  Record  Office,  any  private  Calendars,  Cat- 
alogues, and  Indexes  to  the  Public  Records,  as  the  Master 
of  the  Rolls  shall  recommend.  By  an  order  of  Privy  Coun- 
cil, dated  the  5th  of  March,  1852,  all  the  Records  belonging 

1  Stat.  1  &  2  Viot.,  c.  94,  §  15. 

2  A  succinct  and  interesting  account  of  all  these  matters  may  bo  seen  in  the 
"  Introduction,"  consisting  of  "A  Brief  Outline  of  the  History  of  the  Public 
Eecords,"  prefixed  to  the  handbook  to  the  "  Public  Records,"  by  F.  S.  Thomas, 
Secretary  to  the  Public  Record  Office.    1853. 
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to  Her  M^esty,  deposited  in  any  office,  court,  place,  or  cus- 
tody other  than  those  specified  in  the  above  statute,  were 
thenceforth  placed  under  the  charge  and  superintendence  of 
the  Master  of  the  Rolls ;  and  by  a  Treasury  minute  of  the 
subsequent  18th  of  June,  1852,  there  was 'effected  a  fusion 
of  the  State  Paper  Office  with  the  Public  Record  Office,  of 
which  it  now  forms  a  branch.  The  site  selected  for  this 
grand  general  repository  of  Public  Records,  is  on  the  Rolls' 
estate,  and  the  building,  commenced  in  1851,  is  now  (1859) 
no  further  advanced  than  the  centre,  two  wings  being  re- 
quired to  complete  it.  When  that,  however,  shall  have  been 
done,  it  is  believed  that  there  will  be  space  enough  for  the 
requirements  of  two  centuries  to  come.  The  staff  of  officials 
is  in  full  action  in  that  portion  of  the  structure  now  com- 
plete, and  "ftrhich  consists  almost  explusively  of  stone,  slate, 
and  iron ;  and  they  are  in  possession  of  all  the  public  records 
of  the  kingdom. 

These,  then,  are  to  be  regarded  as  the  fontes,  quas  melius 
est  petere,  quam  sectari  rivulos,^  by  the  student  of  the  con- 
stitutional history  of  England,  disposed  to  make  due  efforts 
to  obtain  genuine  and  authentic  information  on  matters  of 
such  interest  and  moment.  These  are  the  premises  from 
which  to  draw  his  inference.  "It  is  from  these  Records, 
then,"  in  the  language  of  the  learned  historian  Carte,^  "that 
we  are  to  derive  the  surest  accounts  of  the  conduct  of  our 
princes,  and  the  manner  of  their  governmenf ;  'tis  by  these 
we  see  how  the  prerogative  was  exercised  in  wise  and  good, 
or  abused  and  stretched,  in  weak  and  bad  reigns ;  'tis  by  go- 
ing regularly  through  these,  then,  that  we  shall  be  enabled 
to  clear  up  the  rights  and  privileges  of  the  subject,  to  dis- 
cover what  encroachments  have  been  made,  from  time  to 
time,  upon  them,  in  any  instance,  and  by  what  steps,  or  under 
what  pretences,  this  hath  been  done  ;  and  to  trace  up  to  the 
beginning,  the  various  changes  that  have  happened  in  our 
Courts  of  Judicature ;  in  our  Maxims  of  Law ;  in  our  Methods 


1  Lord  Coke,  1  Inst.  305,  6. 

2  CpUeotion  of  papers  in  relation  to  his  "History  of  England,"  p.  37. 
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or  Forms  of  Justice ;  and  in  received  Usages  and  Practices 
which  served  once  for  barriers  to  our  liberties." 

To  afford  a  superior  student  some  assistance  in  his  efforts 
to  follow  this  advice,  it  is  proposed  now  to  inti'oduce  him  to 
the  leading  publications  issued,  during  the  last  half  centmy, 
but  especially  within  the  last  twenty  years,  by  the  authority 
of  Parliament  and  of  Crown,  under  the  superintendence  of 
the  Record  Commissioners,  and  the  direction  of  th§  Master 
of  the  Rolls,  of  those  original  Records,  and  other  Documents 
of  a  public  and  official  nature,  which  forms  the  only  real 
Constitutional  History  of  England ;  and,  properly  under- 
stood and  appreciated,  will  render  the  student  independent 
of  the  errors,  mis-statements,  or  fraudulent  colourings,  of 
inaccurate,  superficial,  or  partisan  historians. 


I.  "Ancient  Laws  and  Institutions  of  England: 
comprising  Laws  enacted  under  the  Anglo-Saxon  Kings, 
from  Ethelbert  to  Canute,  in  the  Saxon  and  English  Ian* 
guages ;  the  Laws  called  Edward  the  Confessor's  ;  the  Laws 
of  William  the  Conqueror,  and  those  ascribed  to  Henry  I. 
Also,  Monumenta  Ecclesiastica  A.nglicana,  from  the  seventh 
to  the  tenth  century  ;  and  the  ancient  Latin  Version  of  the 
Anglo-Saxon  Laws.  With  a  Glossary  and  a  Preface  by 
Benjamin  Thorpe,  Esq.,  F.S.A.  In  1  vol.  folio,  and  also 
in  2  vols,  royal  8vo.,  a.d.  1840." — In  adopting  the  above 
indefinite  title,  the  Editor  states  that  he  was  influenced  by 
the  consideration,  that  what  we  now  possess  of  Anglo-Saxon 
law,  is  but  a  portion  of  what  once  existed,  and  therefore 
without  claim  to  the  title  of  "  The"  Anglo-Saxon  Laws, 
usually  bestowed  on  it.  We  ought  not  to  suppose,  perhaps, 
that  among  our  Saxon  forefathers,  any  more  than  among 
ourselves,  there  ever  existed  a  complete  Corpus  Juris  Art' 
glici,  but  that  there  was  also  a  Customary  or  Common  Law ; 
and  that  what  we  still  possess,  and  also  what  has  perished, 
were  either  the  records  of  decSons  to  serve  as  precedents, 
or  enactments  passed  in  the  Witena-Gemote,  for  the  repeal, 
confirmation,  amendment,  or  completion  of  the  law  as  it 
then  stood. — Can  we  look  with  indifference,  or  otherwise 
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than  with  deep  interest,  at  these  scanty  but  characteristic 
and  venerable  relics  of  our  earliest  jurisprudence  ? 

II.  "Ancient  Laws  and  Institutions  ov  Wales  :  com- 
prising Laws  supposed  to  be  enacted  by  Howell  the  Good, 
modified  by  subsequent  Eegulations  under  the  native  Princes, 
prior  to  the  Conquest  by  Edward  I.  :  and  Anomalous 
Laws,  consisting  principally  of  Instituti()iis  Avhich,  by  the 
Statute' of  Ruddlan,  were  admitted  to  continue  in  force. 
With  an  English  Translation  of  the  Welsh  Text.  To  which 
are  added  a  few  Latin  Transcripts,  containing  Digests  of  the 
Welsh  Laws,  principally  of  the  Dimetian  Code.  With  In- 
dexes, and  Glossary,  with  a  Preface  by  Aneurin  Owen." 
In  1  vol.  folio,  and  2  vols,  royal  8vo.  a.d.  1841. 

III.  "LiBEE  Muneeum  Pdblicoeum  Hibeen^,  or  the 
Establishments  of  Ireland  from  a.d.  1152,  to  a.d.  1827. 
Extracted  from  the  Records,  and  other  Authorities,  by  Spe- 
cial Command."  In  two  volumes  folio.  This  is  a  work  so 
imperfect  and  unsatisfactory,  as  to  be  highly  discreditable 
to  the  country  :  and  it  was  avowedly  published,^  in  Incom- 
plete form,  with  grave  misgivings,  a.d.  1852  :  yet  as  "con- 
stituting, with  every  defect  and  irregularity,  a  storehouse  of 
information  relating  to  the  official  History  of  Ireland." 

IV.  "The  Statutes  "of  the  Realm,  feom  Original 
Reooeds  and  Authentic  Manusoeipts,"  In  nine  volumes 
folio,  with  two  additional  volumes,  respectively  containing 
full  Alphabetical  and  Chronological  Indexes  to  the  whole. 
The  first  volume  was  published  a.d.  1810  ;  and  the  series 
extends  from  a.d.  1101  to  1713, — i.  e.,  the  end  of  the  reign 
of  Queen  Anne.  The  Commissioners  "hope,"  in  their  Re- 
port to  the  King,  that  their  great  undertaking  will  be  found 
to  have  been  "executed  with  the  fidelity  and  accuracy  so 
peculiarly  required,  in  a  work  designated,  by  His  Majesty's 
faithful  Commons,  as  highly  expedient  to  be  undertaken,  for 
the  honour  of  the  nation,  and  for  the  benefit  of  all  His 
Majesty's  subjects."  The  elaborate  and  able  "  lutroduction  " 
prefixed  to  the  first  volumdfl  by  Sir  T.  Edlyne  Tomlins,  is 
replete  with  interesting  information. 

« 

1  Pref.  il.- 


"  Paeliamentaey  Weits,''  &c.  439 

V. ,"  The  Acts  of  the  Pakliament  of  Scotland,  from 
A.D.  1124  to  A.D.  1707,'"  in  eleveu  volumes  folio;  the, last 
published  iu  1844.  The"  first  volume  contains  an  extended 
Preface,  or  rather  a  preliminary  Dissertation,  and  a  learned 
one,  on  the  constitution  of  the  Parliaments  of  Scotland  ;  its 
ancient  Parliamentary  Records ;  the  former  collection  of 
the  Laws  of  Scotland ;  and  the  traces  of  the  earlier  Laws 
of  Scotland. 

VI.  "  Parliamentary  Writs,  and  Writs  of  Military 
Summons  ;  together  with  the  Records  and  Muniments  relat- 
ing to  the  Suit  and  service  due,  and  performed,  to  the  King's 
High  Court  of  Parliament,  and  the  Councils  of  the  Realm  ; 
or  affording  Evidence  of  attendance  given  at  Parliaments 
and  Councils."  In  the  two  vols,  folio  :^  the  second  being 
separated  into  three  large  Divisions,  or  Parts.  The  first  vol- 
ume was  published  in  the  year  1827  ;  the  second,  in  1830. 
The  first  embraces  the  whole  period  of  the  reign  of  Edward 
I.;^  the  second,  that  of  Edward  II.  To  render  the  whole 
accessible  to  the  general  reader,  it  is  accompanied  by  a  Chro- 
nological Abstract  of  the  Documents,  with  Notes  ;  a  Calen- 
dar of  the  writs  of  Election,  and  Returns  to  them  ;  and  an 
alphabetical  digest  of  tjbe  facts  relating  to  persons.  The 
Preface  to  the  first  volume,  written  by  Sir  Francis  Palgrave, 
explains  the  character  and  scope  of  the  work  ;  which  includes 
all  the  records,  showing  the  constituent  parts  of  the  ancient 
legislative  and  remedial  assemblies  of  England,  beginning 
■  with  the  distinguished  reign  of  Edward  I.,  when  they  first 
assumed  a  definite  organization,  nearly  approaching  the  form 
in  which  they  now  exist.  The  work  is  intended  to  devel- 
ope  the  progress  of  the  English  Constitution.  The  Docu* 
ments  illustrating  the  state,  rank,  and  condition  of  the  indi- 
viduals composing  the  legislature,  furnish  one  of  the  most, 
interesting  subjects  of  inquiry.  "  That  the  Prelates  and 
Proceres^^  continues  Sir  Francis  Palgrave,  "  who  were  more 
immediately  about'the  king,  should  be  often  employed  on 

1  The  printing  of  these  volumes  cost  upwards  of  seventeen  thousand  poundsl 

2  Dr.  Lingard  is  therefore  inaccurate,  -which  is  very  rare  with  him  in  such 
matters,  in  stating  that  it  commences  about  the  close  of  the  reign  of  Edward  1. 
Prel.  Notice  to  the  9th  ed.  of  his  History. 
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public  business  may  be  easily  anticipated  ;  but  it  is,  perhaps 
a  more  instructive  feature  in  the.  history  of  the  open  aristo- 
cracy of  England,  to  observe  how  generally  the  members 
of  the  government  were  the  active,  leading,  and  efficient  char- 
actera  in  the  minor  communities  which  they  represented  in  the 
Supreme  Assembly  of  the  realm."  The  immense  value^  of 
this  collection  will  appear  at  once,  on  reiiecting  thatit  shows 
how,  step  by  step,  the  despotic  form  of  government  intro- 
duced by  the  Norman  kings,  was  gradually  moulded  into 
that  more  regular  shape  which  it  afterwards  assumed  ;  and 
that  we  can  often  discover  from  it,  the  real  causes  and  con- 
sequences of  transactions  which,  before  this  work  appeared, 
were  not  clearly  understood. 

VII.  "  Rolls  of  Parliament,"  published  by  the  House 
of  Lords,  independently  of  the  Record  Commissioners,  com- 
mencing with  the  6th  Edward  L,  a.  d.  1278,  and  extending 
to  the  reign  of  Henry  VIII.,"  in  six  folio  volumes,  with  an 
Index  occupying  a  seventh,  affording  ready  access  to  this 
vast  store-house  of  constitutional  knowledge,  the  only  true 
and  authentic  source  of  information,  contemporaneous  records. 
These  six  volumes,^  contains  all  the  existing  records  of  the 
parliamentary  proceedings,  strikingly  illusti-ative  of  the  times 
to  which  they  belong  ;  and  from  their. examination  may  be 
collected  a  faithful  portraiture  of  the  civil  and  moral  state 
of  the  kingdom.  The  great  historical  events  of  the  times, 
may  be  traced  by  an  attentive  reader,  in  a  still  stronger  out- 
line. The  origin  and  progress  of  some  important  changes 
in  the  constitution  of  England,  and  particularly  in  the  con- 
stitution of  Parliament,  are  here  shown  with  a  certainty  and 
minuteness  of  information  not  elsewhere  attainable. 

VIII.  "The  Patent  and  Close  Rolls"  [Rotuli  Littera- 
rum  Paierdium, — HotuU  Litteraritm  Olausaruni],  preserved 
in  the  Tower  of  London.  In  two  folio  volumes,  edited  by 
Thomas  Duffus  Hardy.     The  first  volume,  containing  the 


J  Lingard,  vol.  i.    Prel.  Notice. 

2  The  Rolls  subsequent  to  the  19tli  Hemy  fill.  (a.  d.  1503)  will  be  found 
in  the  first  volume  of  the  Lords'  Journals,  which  began  on  the  31st  January, 
1509.  3  Preface  to  the  Index. 
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Close  Rolls,  was  published  in  the  year  1833  ;  the  second,  in 
1835.  It  is  necessary  to  give  a  somewhat  particular  ac- 
count of  these  most  interesting  and  important  national  mu- 
niments. Letters  Paterd  {UUeroe  patentes)  are  so  called,  be- 
cause they  are  written  on  open  sheets  of  parchment,  with 
the  seal  of  the  Sovereign,  or  other  person  issuing  them, 
pendant  to  the  bottom  of  them ;  ^addressed  to  all  the  king's 
sulyects,  and  enrolled  in  the  Patent  Eolls. 

The  Close  Eolls  are  a  series  of  Parchment  Eolls,  on 
which  are  recorded,  or  enrolled,  all  mandates,  letters,  and 
writs  of  a  private  nature.  The  entries  registered  in  these 
Eolls,  are  letters  addressed,  in  the  king's  name,  to  indivi- 
duals, for  special  and  particular  purposes  ;  and  were  folded, 
or  closed  up,  and  tied  round  with  a  piece  of  silk.  To  these 
documents  was  attached  the  king's  Privy  seal. 

The  Patent  Eolls,  which  extend  to  the  present  time, 
commence  so  far  back  as  the  third  year  of  the  reign  of  King 
John,  A.D.  1201;  the  Close  Eolls  commence  with  the  sixth 
year  of  that  monarch,  a.d.  1204. 

The  two  volumes  above  mentioned,  contain  those  Patent 
and  Close  Eolls, — till  recently  kept  at  the  Tower,  but  now 
transferred  to  tlie  Public  Eecord  Office, — which  relate  res- 
pectively to  the  periods  from  a.d.  1204  to  a.d.  1224,  in  the 
case  of  the  Close  Eolls  ;  and  a.d.  1201  to  a.d.  1216  of  the 
Patent  Eolls. 

The  contents  of  Letters  Patent,  during  the  reigns  of  John, 
and  Henry  VIII.,  were  exceedingly  multifarious  and  diver- 
sified J  but  from  the  reign  of  Edward  I. — the  era  of  great 
legal  changes — their  form  and  object  became  more  uniform. 
During  the  reigns  of  the  Plantagenets,  these  important  in- 
struments related  to  prerogatives  of  the  Crown,  the  rev- 
enue, and  to  the  different  branches  of  the  judicature  ;  to 
treaties,  truces,  correspondence,  and  negotiations  with  for- 
eign powers  and  states.  There  is,  indeed,  scarcely  a  sub- 
ject connected  with  the  history  and  government  of  the  coun- 
try, which  may  not  receive  illustration  from  these  Patent 
Eolls.i 

1  Introd.  to  the  Patent  Rolls,  by  T.  D.  'B.axAy,  passim. 
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The  Close  Rolls  are  of  infinite  variety  and  importance, 
for  both  public  and  private  purposes.  They  illustrate,  in  an 
eminent  degree,  the  policy  and  history,  as  well  of  foreign 
nations  as  of  this  country,  in  the  thirteenth,  fourteenth,  and 
fifteenth  centuries  ;  the  biography  of  the  princes  and  other 
illustrious  personages  of  the  times  ;  and  elucidate  the  laws, 
particular  and  general,  the  prerogatives  of  the  Crown,  the 
power  and  influence  of  the  clergy  and  nobility,  and  the.i'e- 
lative  condition  of  the  people,  as  well  morally  as  socially. 
They  contain  the  commands  of  the  sovereign  on  all  matters, 
whether  of  a  domestic  or  public  nature,  many  of  them  con- 
nected with  the  first  interests  of  the  empire.  The  investi- 
gator of  English  history  will  find  a  rich  and  inexhaustible 
fund  of  materials,  from  the  careful  examination  and  thor- 
ough understanding  of  which,  can  alone  be  drawn  any  just 
inferences  respecting  the  real  cause  of  those  numerous 
changes  in  state  policy,  in  legislative  enactments,  in  the  ad- 
ministration of  justice,  and  in  the  moral  condition  of  so- 
ciety, which  took  place  in  the  period  embraced  by  these  mu- 
niments. No  description  of  reader,  however,  will  be  able 
to  reap  more  advantage  from  a  careful  examination  of  them, 
than  the  practical  lawyer,  who  will  be  aware  of  it  in  pro- 
portion to  the  extent  of  his  knowledge  and  experience ;  for 
scarcely  a  single  case  can  arise,  in  the  illustration  and  ex- 
planation of  which  a  knowledge  of  the  ancient  usage  and 
law  of  the  realm  may  be  necessary  or  important,  but  he 
may  be  able  to  derive  numerous  elucidatory  passages,  many 
of  them  of  deep  interest,  and  of  essential  legal  importance. 
All  doubt  on  this  point  will  be  dispelled  by  a  perusal  of 
the  masterly  and  interesting  "General  Introduction"  by 
Mr.  Dufi"us  Hardy. 

It  is  greatly  to  be  regretted  that  at  least  Calendars,  or 
Indexes,  of  the  entire  series  of  these  national  documents, 
have  not  been  hitherto  given  to  the  public. 

IX.  "  Peoceedings  and  Okdinances  of  the  Privy 
Council  of  England." — With  Prefaces,  Lists  of  Abbrevia- 
tions, Chronological  Catalogues,  Notes,  and  Indexes,  edited 
by  Sir  Harris  Nicolas,  in  7  vols.  8vo.  The  first  was  pub- 
lished in  1834  ;  the  last  in  1837  ;  and  the  time  extends 
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from  A.  D.  1386  (lO' Kich.  II.),  to"  a.  d.  1542  (33  Henry 
VIII,).  This  is  another  series  of  documents,  reflecting  light 
on  many  dusky  and  important  periods  of  our  constitutional 
history.  The  historical  Prefaces,  prefixed  to  each  volume, 
are  replete  with  learning,  and  deserve  careful  study.  "  It 
would  be  difficult  to  name  any  class  of  the  muniments  of 
this  country,"  says  Sir  Harris  Nicolas,  "  which  in  authen- 
ticity, variety,  or  general  importance,  afford  such  valuable 
illustrations  of  every  branch  of  the  history  and  constitution 
of  England,  and  of  her  relations  with  foreign  states,  as  the 
"Proceedings  and  Acts  of  the  King's  Council."  "Were  it 
uot  inconsistent  with  the  limits  of  this  work,  many  pages 
might  be  occupied,  by  simply  examining  the  valuable  and 
.suggestive  dissertations  contained  in  these  "Prefaces" — 
especially,  for  instance,  those  tracing  the  progress  of  consti- 
tutional liberty,  in  gradually  attaching  more  and  more 
responsibility  to  the  advisers  of  the  Sovereign,  in  the  exer- 
cise of  his  power,  in  order  that  it  may  be  consistent  with 
law  and  expediency.  The  impeachment  of  the  ministers  of 
Richard  II.,  principally  for  a"n  injurious  exercise  of  the  royal 
prerogative,  by  endeavouring  to  supplant  Letters  Patent,  or 
Charters  under  the  Great  Seal,  by  warrants  under  his  Signet, 
and  Lettei's  under  his  Privy  Seal,  forms  one  of  the  earliest 
and  most  valuable  precedents  in  EnglLsh  history,  for  insist- 
ing that  the  royal  prerogative  shall  be  exercised  lawfully, 
and  constitutionally ;  and  the  history  of  the  deposition  of 
that  ill-fated  Sovereign,  affords  an  important  lesson,  which 
cannot  be  too  often  read  by  the  student  of  constitutional  his- 
tory.^ Before  quitting  this  topic,  the  student  is  recom- 
mended to  peruse  a  little  tract,  written  by  Sir  Francis  Pal- 
grave,  entitled,  "  An  Essay  upon  the  Original  Authority  of 
the  King's  Council,"  and  published  under  the  direction 
of  the  Eecord  Commissioners.  It  will  throw  much  light  on 
the  important  subjects  touched  upon  in  this  paragraph. 
X.    "  RoTULi  CuKL^  Regis." — Rolls  and  Records  of  the 

1  Tol.  vi.  Pref.  cxlv.  Sir  Harris  Niedlas  states  that  the  new  evidence 
brought  to  light  by  this  publication  (vol.  i.  Pref.  pp.  xxxi,  xixii.)  "  strongly 
supports  the  belief  that  Henry  IV.  and  his  OouncU  were  innocent  of  having, 
by  unfair  means,  produced  or  accelerated  the  death  of  Richard." 
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courts  held  before  the  King's  Justiciaries,  or  Justices,  during 
the  reigns  of  King  Richard,  and  King  John,  in  two  vols. 
8vo.  A.  D.  1835  ;  edited  by  Sir  Francis  Palgrave,  with  Intro- 
duction and  Notes.  These  appear  to  be  the  earliest  Consecu- 
tive Judicial  Records  now  existing,  ^  and  highly  interesting 
is  the  account  given  in  the  Introduction,  of  the  historical 
facts  and  legal  doctrines  illustrated  by  them ;  as  to  the 
recognition,  for  instance,  for  all  purposes  of  legal  jurisdic- 
tion, of  the  sovereign,  as  chief  magistrate,  from  the  time 
that  his  "Peace"  was  proclaimed,  and  not  before.^ 

XI.  "  Calendars  of  the  Pkoceedings  in  Chancery, 
IN  THE  Reign  of  Queen  Elizabeth,"  to  which  are  pre- 
fixed examples  of  earlier  proceedings  in  that  Court,  namely, 
from  the  reign  of  Richard  II.  to  Queen  Elizabeth  exclusive. 
In  three  vols,  folio,  a.  d.  1827-1830,  edited,  with  Intro- 
duction, by  John  Bayley,  Esq.  From  this  quarter,  light 
is  thrown  on  the  origin  of  the  Court  of  Chancery,  as  a  Court 
of  Equity  Jurisdiction,  and  an  insight  obtained  into  the 
manners  and  customs  of  the  times.  Litigation  in  the  Court, 
at  this  period,  seems  to  have  existed  in  respect  of  assaults, 
trespasses,  and  a  variety  of  outrages  cognisable  at  Common 
Law,  but  for  which  the  complainant  was  unable  to  obtain 
redress,  owing  to  the  "  maintenance,"  or  protection,  afforded 
to  his  adversary  by  some  powerful  Baron,  or  the  Sheriff,  or 
other  officer  of  the  county  in  which  the  cause  of  complaint 
originated. 

XII.  "  State  Papers,"  in  11  vols,  quarto.  The  first  was. 
published  a.  d.  1830,  and  the  last  a.  d.  1852,  ably  edited 
by  Robert  Lemon,  Esq.,  with  au  Introduction,  and  full 
tables  of  contents,  notes,  vocabularies,  indexes  of  persons 
and  places,  and  genealogical  tables.  This  invaluable  body 
of  correspondence  covers  nearly  the  whole  of  the  reign  Of  • 
Henry  VIII.  ;  commencing  with  a  letter  of  his  to  Wolsey, 
in  1518,  and  concluding  with  a  document  dated  the  22ud 
of  tlanuary,  1547.     While  the  ancient  orthography  is  judi- 


1  Vol.  i.  Introd.  i. 

2  Eot.  Cur.  vol.  ii.  latrod.  p.  iv. ;  and  see  "Warren's  "Blackstone,"  p.  166 
(note),  Snd  ed. 
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ciously  pi-eser.ved,  the  abbreviations  are  as  judiciously  dis- 
carded.— Henry  VIII.  is  here  seen  in  correspondence  with 
his  various  Ministers  of  State, — in  particular  Wolsey, — 
with  his  Ambassadors,  Ministers,  Envoys,  and  Agents,  pub- 
lic and  secret ;  his  Naval  and  Military  Commanders,  his 
Bishops,  and  his  Council,  with  reference  to  domestic  matters 
of  the  greatest  moment,  and  his  affairs  in  Ireland  and  Scot- 
land. "  It  is  impossible,"  says,  with  truth,  Mr.  Fronde,  the 
author  of  "The  History  of  England  from  the  fall  of  Wol- 
sey to  the  death  of  Elizabeth,"  ^  which  will  be  referred  to 
in  a  subsequent  page,  "to  speak  in  too  high  terms  of  this 
publication.  No  person  is  in  a  position  to  form  an  inde- 
pendent opinion  as  to  the  character  of  either  the  King  or 
his  Ministers,  who  has  not  studied  it ;  and  it  not  only  fur- 
nishes a  key  to  the  history  of  these  islands,  but,  for  the 
space  over  which  it  extends,  contains  the  most  complete  ac- 
count of  the  state  of  Europe  generally,  which  is  extant  in 
the  English  language." 

XIII.  (i)  "  Calendar  of  State  Papers,  Domestic 
Series,  of  the  Keigns  of  Edward  VI.,  Mary,  and  Eliza- 
beth, A.  D.  1547-1580.  Preserved  in  the  State  Paper  De- 
partment of  H.  M.  Public  Eecord  Office  ;  edited  by  Robert 
Lemon,  Esq.,  1  vol.  royal  8vo.,  a.  d.  1856. 

(ii)  Ditto,  of  the  reign  of  James  I.,  a.  d.  1603-1610,  1 
vol.  royal  8vo.,  1857.  [Two  more  volumes  of  the  i'  State 
Papers "  relating  to  this  reign  are  announced  for  speedy 
publication].  Edited  by  Mary  Anne  Everett  Green, 
with  general  indexes. 

(iii)  Ditto,  "The  Scottish  Series,"  Henry  VIII.,  Ed- 
ward VI.,  Mary,  Elizabeth,  A.  d.  29th  June,  1509— 30th 
April,  1589,  2  vols.,  July,  1858.  Edited  by  John  Mark- 
ham  Thorpe,  E«q.'^  Other  portions  of  this  important  work 
are  in  various  stages  of  progress  ;  and  when  completed,  will 
cWtitute  a  solid  addition  to  the  national  historical  litcra- 


1  Vol.  iii.  Pref.  vii".    (a.  d.  1858.) 

2  "An  endeavour,  in  fact,  has  been  made,"  says  the  editor,  in  his  preface, 
"  to  preserve  in  th'e  .abstracts  the  features  observable  in  the  entire  documents ; 
to  retain  the  vigour  and  the  colour  of  the  originals,  -without  distortion  or  ex- 
aggeration." 
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ture.  The  whole  is  edited  under  the  direction  of  the  Mas- 
ter of  the  Roll^,  and  with  the  sanction  of  Her  Majesty's 
Secretary  of  State  for  the  Home  Department. 

To  explain  the  words  "  Domestic  Series,"  it  is  necessary 
to  understand  that  the  "State  Papers"  sj)ring  from  three 
great  and  original  sources : — the  oiEces  of  the  Secretaries 
for  the  Foreign,  the  Colonial,  and  the  Home  Departments  ; 
the  last  being  denominated  "Domestic  Series;"  and  with 
which,  as  of  most  importance  and  interest,  the  series  of 
"  Calendars  of  State  Papers"  commences.  In  order  to  ap- 
preciate the  value  of  these  "Calendars,"  the  student  need 
only  read  the  explanatory  preface  by  Mr.  Lemon,  and  run 
his  eye  down  a  page  or  two  of  the  body  of  the  work.  And 
a  fact  may  be  mentioned,  on  which  the  reader  may  depend  : 
that  a  gentleman  of  literary  eminence,  who  had  completed 
two  volumes  of  a  new  "  History  of  England,"  was  com- 
pelled to  cancel  them,  after  having  cast  his  eye  over  the 
sheets  of  one  of  the  volumes  of  the  series  above  specified, 
now  on  the  eve  of  publication. 

XIV.  "  Monumenta  Histoeica  Britannica,"  or,  Mate- 
rials for  the  History  of  Britain,  from  the  earliest  period  to 
the  end  of  the  Eeign  of  Henry  VII.  The  first  volume, 
only,  in  imperial  folio,  has  been  published,  bringing  the 
History  down  to  the  period  of  the  Norman  Conquest.  This 
was  au'undertaking  of  prodigious  labour  and  research,  com- 
menced by  the  late  Mr.  Petrie  and  the  Rev.  John  Sharpe :  but 
owing  to  the  death  of  the  former,  the  .first  volume  was  com- 
pleted by  Mr.  Thomas  Dufl'us  Hardy,  the  Assistant  Keeper 
of  Public  Records,  and  published  in  the  year  1852,  with  a 
learned  Introduction,  and  ;ilso  Notes,  Tables,  Chronological 
Abstracts,  beautiful  plates  of  Coins,  and  fac-similes  of  Ancient 
Mss.  In  this  work  is  collected  every  passage  extant,  relating 
to  Britain,  from  the  classical  authors,  beginning  with  Hero- 
dotus, and  the  greater  portion  of  the  original  writings  of  the 
Monkish  Historians,  from  the  invasion  of  the  Saxons,  to  the 
Norman  Conquest.  It  contains  also  an  interesting  account 
of  the  various  plans  formed,  from  time  to  time,  for  the  pre- 
paration of  a  National  History  of  England.  The  principal 
of  our  ancient  Monkish  Historians,  are  here  to  be  found 
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in  extenso.  It  does  not  appear  likely  that  this  great  work 
wHl  be  proceeded  with  further ;  but  one  has  been  recently 
announced,  and  is  actually  in  the  Press,  of  commensurate 
interest  and  importaace,  by  the  learned  Editor'  of  the  Morv- 
umenta  Historica  Britannica.  It  is  being  prepared,  and 
will  be  published  under  the  official  direction  and  sanction  of 
the  Master  of  the  Eolls,  and  the  Secretary  of  State  ;  and  is, 

XV.  A  Chronological  Catalogue  of  All  Existing 
Materials  for  the  History  of  England,  from  the  earliest  pe- 
riods to  the  final  close  of  the  Wars  of  the  Roses, — that  is, 
to  the  accession  of  Henry  VIII.  This  work,  consequently, 
will  travel  over  the  whole  space  contemplated  to  have  been 
occupied  by  the  colossal  Monumenta  Historica  Britannica. 
Its  object  is  to  indicate,  with  sufficient  fullness  and  distinct- 
ness, where  the  materials  for  the  history  of  that  vast  period 
are  to  be  found ;  and  by  critical  notices  to  put  the  reader 
in  possession  of  their  comparative  value.  To  no  one's  hands 
could  so  serious  an  undertaking  have  been  committed  with 
more  propriet}^  than  to  those  of  so  thorough  a  master  of 
the  subject,  as  Mr.  Hardy ;  and  it  is  to  be  hoped  that  no 
untoward  circumstance  will  delay  the  publication  of  the 
Chronological  Catalogue. 

XVI.  "Reports  from  the  Lords'  Committees,  ap- 
pointed to  search  the  Journals  of  the  House,  Rolls  of  Par- 
liaments, and  other  Records  and  Documents,  for  all  matters 
touching  the  Dignity  of  a  Peer  of  the  Realm,  which  may 
appear  to  the  Committee  to  be  material  for  the  information 
of  the  House,  on  the  claims  of  such  dignity.  In  2  vols, 
folio.  Vol.  L  1st  Report,  Vol.  II.,  2nd,  3rd,  and  4th  Re- 
ports, with  Appendices,  Alphabetical  Digests,  and  Indexes. 
Ordered  to  be  printed,  18th  May,  1829." 

This  important  contribution  to  the  stores  of  constitu- 
tional learning,  was  made  substantially  by  the  late  Lord 
Eedesdale,  with,  of  course,  learned  and  powerful  assistance. 
It  consistSj  in  fact,  of  a  History  of  the  English  Legislature, 

1  In  conformity  with  the  proposal  acceded  to  by  the  Lords  of  the  Treasury 
in  their  coiTespondenoe,  on  the  subject,  with  the  Master  of  the  Rolls,  Minute, 
&o.,  9th  Feby.  1857.  Pari.  Paper,  No.  94.  Ordered  by  the  House  of  Com- 
mons to  be  printed.    9th  March,  1857. 
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traced  from  the  Conquest,  through  a  period  of  between 
seven  and  eight  hundred  years.  It  originated  in  a  petition 
to  the  House  of  Lords,  by  Lewis  D^'moke,  in  July,  1814, 
claiming  a  Barony,  as  a  feudal  honour  incident  to  the  pos- 
session of  the  Manor  of  which  he  was  Lord.  Evidence 
in  support  of  the  Petitioq  having  been  received  by  the 
Committee  of  Privileges,  doubts  arose  as  to  the  grounds 
of  the  claim :  whereupon,  in  1815,  certain  Lords'  Com- 
mittees were-  appointed,  the  results  of  whose  researches 
are  to  be  found  in  the  above  Reports.  Among  other  con- 
clusions at  which  they  arrive,  is  one  generally  acquiesced 
in, — that  the  present  Constitution  of  the  English  Leg- 
islature is  not  older  than  the  thirteenth  century.^  An- 
other is,  that  whatever  may  have  happened  in  practice, 
the  Prince  on  the  throne  was  at  no  time  considered  as 
constitutionally  above  the  law;  that  the  King's  Govern- 
ment was  not  simply  regal,  but  political ;  in  practice, 
however,  the  exercise  of  power  by  the  Crown  often  going 
beyond  legal  bounds :  because  there  did  not  always  exist 
that  ready  and  constant  control,  which  now  keeps  the  con- 
stitutional system  in  its  true  order.  That  that  control 
was  originated  and  made  effectual,  by  the  necessary  ex- 
penses of  the  State  so  vastly  exceeding  the  hereditary  reve- 
nues of  the  Crown,  as  to  necessitate,  at  length,  constant 
j'ecourse  to  legislative  authority,  to  pi'ovide  the  necessary 
supply. — These  few  passages  may  afford  some  idea  of  'the 
scope  of  this  work.  It  contains,  however,  statements  which 
cannot  be  depended  upon ;  and  many  of  them  may  be  found 
ably  controverted  in  a  temperate  article  in  the  Edinburgh 
Eeviewof  1821.^ 

These  Reports  were  also  the  subject  of  comment  in  the 
debate,  in  the  House  of  Lords,  already  referred  to,  ou  life 
Peerages.  An  Abridgment  of  these  "  Reports,"  by  an  editor 
of  adequate  qualifications,  who  would  also  correct  such  errors 
and  supply  such  deficiencies  as  he  alone  could  detect,  would 

1  Mr.  Hallam,  in  his  "  Middle  Ages,"  states  that  after  a  long  controversy, 
almost  all  judicious  enquirers  seem  to  have  agreed  in  referring  to  the  year 
1264,  the  origin  of  the  popular  representation. 

2  Vol.  XXXV.  pp.  1-43. 
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be  a  highly  acceptable  contribution  to  Constitutional  Law 
Literature. 

XVII.  Doomsday  Book,  seu  Liber  Oensualts  WilUelmi 
Primi,  regis  Anglice.     2  vols,  folio,  1783. 

Additamenta  et  Indices,  folio,  1816. 

Of  this  great  work, — containing  the  only  authentic  account 
of  the  state  of  property  in  England  immediately  after  the 
Conquest,  and  forming  the  Register  from  which  judgment 
was  to  be  given  on  the  value,  tenure,  and  service  of  the 
lands  described  in  it — no  more  need  be  said  than  to  refer 
the  student  to  the.  well  known  and  learned  "  General  Intro- 
duction," by  Sir  Hfenry  Ellis.i 

XVIII.  "Rymer's  F<edeea,"  2  vols,  folio,  is  a  cele- 
brated collection  of  historical  docunients.  It  was  published 
in  the  reign  of  Queen  Anne,  by  order  of  the  government,  by 
Thomas  Rymer,  the  Historiographer-Royal,  and  consists  of 
a  selection  of  treatises,  leagues,  conventions,  mandates,  let- 
ters, and  records  illustrative  of  the  history  of  England, 
especially  in  her  diplomatic  relations  with  other  countries. 
It  is  an  inexhaustible  store-house  for  historians,  antiqua- 
rians, and  biographers.  It  has,  indeed,  been  called  the 
"  Bible  of  Antiquaries : "  for  as  the  greater  part  of  the  docu- 
ments were  taken  from  contemporaneous  records,  its  accu- 
racy renders  its  information  infinitely  more  valuable  than 
the  statements  of  chroniclers  whose  narratives  it  often  cor- 
rects, almost  always  illustrates,  and,  what  is  of  not  less 
importance,  sometimes  confirms.  No  historical  student  can 
possibly  prosecute  his  labours,  nor  is  any  historical  library 
complete,  without  this  invaluable  collection.'-* 

The  above  are,  though  the  principal,  by  no  means  all  the 

1  There  are  two  ancient  etymologies  of  the  word  "  Domes  Day  " — one  from 
the  Day  of  "  Doom  "—that  is,  of  the  final  judgment  of  mankind — Dies  Judidi 
per  metaphoram :  when  a  dispute  arose  concerning  anything  recorded  in  this 
Book,  its  "  doom "  or  decision  was  final.  Stow,  ho wev^er,  quoting  an  ancient 
monastic  chronicle,  derives  the  word  from  the  name  of  the  place  where  the 
book  was  kept  *  "  it  was  laid  up  in  the  King's  Treasurie,  (which  was  in  the 
Church  of  Winchester,  or  "Westminster)  in  a  place  called  Domes  Dei, — and 
hence  the  name  of  the  Book,  gradually  sinking  into  the  word  Domes-day." 
Sir  F.  Palgrave  regards  this  latter  as  the  more  plausible  etymology..  Eng. 
Commonwealth,  App.  ooeolv). 

2  "Public  Eecords,"  &o.  (a.- d.  1850)  p.  29, 
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sources  of  authentic  information  to  which  the  student,  de- 
sirous of  obtaining  a  thorough  and  independent  knowledge 
of  the  constitutional  history  of  bis  country,  should  seek 
access.  Various  other  works  of  a  similar  description,  pub- 
lished, some  under  the  same  official  sanction,  and  others  by 
private  persons  of  learning  and  research,  are  to  be  found  -in 
most  public  and  academical  libraries,  but  especially  in  those 
of  the  four  Inns  of  Court,  where  they  are  generally  collected 
into  one  department. 

It  is  not  to  be  expected  that  the  student  should  waste  his 
time  in  poring  over  the  reprints  of  original  documents.  If 
he  would  only  master  the  various  learned  "Pretaces"  and 
"  Introductions"  prefixed  to  the  various  volumes  by  their 
respective  learned  editors,  he  would  find  that  he  had  made 
neither  few  nor  unimportant  additions  to  his  stqck  of  know- 
ledge;  and,  at  the  same  time,  been  put  on  his  guard,  against 
the  most  confident  assertions  of  those  to  whom  he  had  been 
before  in  the  habit  of  deferring  implicitly. 

"Few  persons,"  justly  observes  Dr.  Lingard,  "  are  aware 
how  many  statements  may  be  found  in  most  modern  histo- 
rians which,  though  generally  credited,  have  no  foundation 
in  fact,  but  are  admitted  at  once,  because  they  have  long 
been  repeated  by  writer  after  writer,  without  scruple  or  re- 
futation. Such  mis-statements  abound  in  the  annals  of 
almost  every  reign,  and  seem  to  have  frequently  originated 
in  the  conjecture  or  indolence  of  some  popular  historian."^ 
Eapin,  for  instance,  Hume,  Henry,  and  others,  who  have 
implicitly  followed  Matthew  Paris,.tell  us  that  King  John, 
immediately  after  he  had  signed  Magna  Gharta,  betook 
himself  to  the  Isle  of  Wight,  in  sullen  dungeon,  there  to 
concert  schemes  of  revenge,  on  those  who  had  extorted  from 
him  those  memorable  concessions.  This  appears,  nevei'the- 
less,  pure  fiction,  as  is  shown  by  his  "  Itinery,"  recently 
published  under  the  auspices  of  the  Eecord  Commissioners, 
tracing  his  movements  step  by  step,  'and  day  by  day,  for  a 
considerable  period  after  that  signal  event.^ 

1  "History  of  England,"  vol.  i.  (6th.  ed.)  Preliminary  Ifotioe. 

2  See  "  Itinery  of  King  John ;"  and  Mr.  Hardy's  "  Description  of  the  Psr 
tent  Rolls,"  pp.  106-110. 
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Accumulating  stores  of  original  and  authentic  informa- 
tion, are.gradually  evidencing  their  influence  in  the  produc- 
tions of  the  most  recent  writers  on  history,  and  on  the  Con- 
stitution. The  "History  of  England,"  for  instance,  "  from 
the  Fall  of  "Wolsey  to  the  Death  of  Elizabeth,"  by  James 
Anthony  Froude,^  M.A.,  is  professedly  founded  by  its  au- 
thor, ou  "original  and  contemporaneous  documents,  letters, 
minutes  of  Council,  theological  tracts.  Parliamentary  re- 
turns, depositions  upon  trials,  and  miscellaneous  communica- 
tions on  the  state  of  the  country,  furnished  from  time  to  time 
by  the  agents  of  the  Government."  To  these  he  states  that 
he  was  liberally  afforded  access,  through  a  great  collection 
of  them  made  by  Sir  Francis  Palgrave,  comprising  docu- 
ments relating  to  the  opening  years  of  the  Reformation, 
which  had  not  been  published,  and  did  not  appear  to  have 
been  even  read !  "I  have  my  story,"  says  the  author, 
"  almost  entirely  from  contemporary  letters,  State  papers, 
and  Acts  of  Parliament.  In  examining  each  separate  trans- 
action, my  plan  has  been  to  arrange  the  materials  relating 
to  it,  in  chronological  order  ;  and  when  this  had  been  done 
closely  and  carefully,  it  has  seemed  to  me  as  if  the  history 
has  written  itself,  and  can  be  read  off,  in  all  its  main  out- 
lines, without  difliculty."  This  is  as  it  should  ^e.^  The 
following  passage  in  his  final  summary  of  Heniy  VII. 's 
character,  occurring  at  the  close  of  his  fourth  volume,  is  so 
illustrative  of  what  has  been  insisted  upon  in  the  foregoing 
pages,  that  it  is  here  placed  under  the  eye  of  the  student : 
"  When  T  commenced  the  examination  of  the  Record^,  I 
brought  with  me  the  inherited  impressions,  from  which  I 
had  neither  any  thought,  nor  any  expectation,  that  I  should 
be  disabused.  I  found  that  it  meltad  between  my  hands  ; 
and  with  it  disappeared  that  other  fact,  so  difficult  to  credit, 
yet,  as  it  had  appeared,  so  impossible  to  deny, — that  English 
Parliaments,  English  judges,   English  clergy, — statesmen. 


1  Four  volumes  8vo,  Parker  and  Son,  are  published;  the  former  two  in  1856, 
the  latter  in  1858. 

3  Mr.  Froude's  statement  of  the  case  of  Anne  Boleyn,  with  reference  to  the 
question  of  h«r.giillt  or  innocence,  constitutes  the  last  chapter  in  the  second 
volume,  and  deserves  a  dispassionate  perusal. 
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whose  beneficent  legislation  survives  among  the  most  valued 
of  our  institutions, — prelates,  who  were  the  founders  and 
martyrs  of  the  English  Church — were  the  cowardly  accom- 
plices of  abominable  atrocities,  and  had  disgraced  them- 
selves with  a  sycophancy-  which  the  Koman  senate  imper- 
fectly approached,  when  it  fawned  on  Nero."' 

It  was  not  to  be.  expected  that  a  work  of  so  bold  a  char- 
acter, seeking  to  subvert  long-established  notions  respecting 
one  of  the  most  critical  periods  of  our  history,  would  escape 
keen  criticism.  Some  of  it,  with  the  answer  of  Mr.  Froude, 
and  reply  of  his  reviewers,  is  referred  to  beneath  f  and  the 
student  may  peruse  it  with  advantage,  if  only  that  he  may 
be  convinced  of  the  hoplessness  of  so  dealing  with  even 
original  sources  of  information,  of  high  apparent  authenti- 
city, and  open  to  all,  as  to  silence  or  convince  an  opponent. 

Mr.  Jardine's  "Narrative  of  the  Gunpowder  Plot,"^  and 
Mr.  Amos'  "  Great  Oyer  of  Poisoning  "  (the  trial  of  the 
Earl  of  Somerset  for  the  poisoning  of  Sir  Thomas  Over- 
bury),  "and  various  matters  connected  therewith,  from 
contemporary  mss.,"*  are  also  specimens  of  a  similar  deal- 
ing with  the  true  elements  of  history.     Those  desenre  well, 

1  Tol.  iv-t).  533. 

a  "  Edinburgh  ReTiew,"  ^o.  219,  (July,  1858);  "Fraser's  Magamne,"  No. 
345,  (September,  1858);  "Edinburgh  Eeview,"  Ko.  220,  (October,  1858). 
See  also,  an  elaborate  and  temperate  examiaation  of  the  work,  in  the  "  Brit- 
ish Quarterly  KeTiew  "  for  the  months  of  April,  and  October,  1858.  In  this 
latter  of  these  two  numbers,  the  writer  points  out,  in  a  snggestire  passage, 
"two  sources  of  untruth,  which  have  overflowed  the  annals  of  time,  hiding 
much  of  the  real  nature  of  and  character  of  its  events  and  personages."  (P. 
267.) 

3  In  one  vol.  crown  8vo.  John  Murray,  1857.  See,  also,  this  gentleman's 
excellent  "  Reading  on  the  Use  of  Torture  in  the  Criminal  Law  of  England  pre- 
viously to  the  Commonwealth,"  published  by  Baldwin  and  Cradook,  1837  ; 
a  note  on  Mr.  Jardine's  views,  by  Lord  Macaulay,  appended  to  his  "Essay" 
on  Bacon;  and  the  review  of  Mr.  Jardine's  "Reading,"  in  the  67th  volume 
of  the  "  Edinburgh  Review,"  pp.  103-122. 

*  One  vol.  8vo.  Bentley.  1846.  Two  later  works  by  this  gentleman  (the 
present  Downing  Professor  of  the  Laws  of  England  in  the  University  of 
Cambridge,)  are  also  worthy  of  being  consulted  by  the  student  of  Constitu- 
tional History : — "  Ruins  of  Time,  exemplified  in  Sir  Matthew  Hale's  'His- 
tory of  the  Pleas  of  the  Crown,' "  (vide  post,  p.  364),  In  one  vol.  8vo.,  Stevens 
and  Norton,  1856 ;  and  "  The  English  Constitution  in  the  Reign  of  Charles 
II.,"  in  one  vol.  8vo.,  Stevens  and  Korton,  1857. 
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therefore,  of  their  country  who  afford  every  possible  facility 
of  access  to  those  elements,  "  To  write  History  without 
consulting  such  materials  as  are  contained  in  this  work," 
justly  observes  Sir  Harris  Nicholas,  in  speaking  of  one 
already  mentioned,'  "  would  be  to  do  little  more  than  repeat 
the  errors,  the  misconceptions,  and  often  the  absurd  deduc- 
tions, of  preceding  historians ;"  and  he  has  also  left  ou 
record  his  deliberate  opinion  that,  when  he  wrote  (1834), 
"  it  was  certain  that  the  most  genuine,  the  most  abundant, 
and  most  important  materials  had  never  yet  been  applied  to 
the  History  of  England — a  fact  of  which  the  Government 
had  long  been  sensible,"  and  had  therefore  taken  on  itself 
the  laudable  duty  of  providing  "materials  for  future  his- 
torians."^ Since  this  was  written,  a  quarter  of  a  century 
has  elapsed,  duriag  which  those  materials  have  been  wisely 
dug  out  of  the  depths  of  oblivion,  with  persevering  energy  5 
and  without  any  disparagement  of  the  historical  learning 
and  ability  here  brought  to  bear  on  these  materials,  it  may 
safely  be  said  that  the  constitutional  History  of  England  re- 
mains to  be  written ;  and  in  a  few  years'  time  may  be  writ- 
ten, under  such  advantageous  circumstences  as  never  here- 
tofore favoured  the  efforts  of  an  historian. 

Before  pointing  out  a  few  words  which  may  assist  the 
student  in  different  stages  of  his  progress,  it  may  be  well  to 
offer  a  few  general  suggestions  for  his  guidance  in  the  study 
of  Constitutional  Law  and  History. 

He  should  i-egard  our  political  system,  the  Constitution 
of  our  country,  as  simply  A  Compromise  between  L^erty 
and  Authority :  the  terms  of  which,  after  having  been  con- 
tested and  canvassed  under  almost  every  imaginable  phase 
of  political  vicissitude, — after  endless  conflicts  and  collisions, 
after  alternations  of  patient  endurance  and  heroic  resist- 
ance,— of  tyranny  and  rebellion,  during  a  long  series  of 
ages,  have  been  settled  with  a  punctilious  precision,  in  con- 
formity with  the  resolute  and  inflexible  chai-actef  which 
distinguishes  a  free  .people.     These  terms  constitute  the  ex- 

1  "  Proc  and  Ord,  of  tlie  Privy  Council,"  vol.  i.  Pref.  p.  kix, 
8  "  proc  and  Ord.  of  the  Privy'  Gouneil,"  vol.  i.  Pref.  p.  Izx. 
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isting  relations  between  Sovereign  and  Subject,  defining  the 
limits  of  Prerogative  on  the  one  hand,  and  Liberty  on  the 
other :  observance  of  which  constitutes  the  correlative  rights, 
and  obligations  of  allegiance,  and  protection. 

What  is  Prerogative  t  "  The  power,"  said  recently  a  high 
authority,  in  the  House  of  Lords,  not  disposed  to  take  ex- 
treme views  on  such  a  subject,^  "  of  doing  that  which  is 
beside  the  Law.  It  is  not  now  vested  practically  in  the 
person  who  wears  the  Crown,  but,  as  we  all  know,  in  the 
responsible  advisers  of  the  Sovereign.  The  extent,  conse- 
quently, of  the  Prerogative,  at  the  present  day,  is  practi- 
cally the  extent  of  the  irresponsibility  of  the  advisers  of 
the  Crown  :  wherefore  we  are  bound  to  see  that  not  only  is 
the  prerogative  not  carried  to  an  illegal,  but  also  that  it  is 
not  stretched  to  an  unconstitutional,  extent."  Here,  then, 
arises  a  distinction  between  Prerogative,  and  Law ;  and  in 
England  the  Law  is  supreme,  over  the  Crown  itself.  What 
then  is  the  relation  between  the  Crown  and  the  Subject  ? 
That  established  by  Law  ;  which  has  expressed  its  will,  on 
certain  great  fundamental  principles,  solemnly  in  writing — 
as  in  The  Great  Charter  j  the  Petition  of  Rights  ;  the  Bill 
of  Rights  ;  the  Act  of  Settlement.  We  now  begin  to  see 
shadowed  out  distinctions  between  the  Legislative,  the 
Executive,  and  the  Judicial  departments  of  the  State ; 
and  between  the  Sovereign,  in  his  personal  and  political — 
his  civil  and  ecclesiastical  capacity.  What  may  or  may  not 
be  done,  in  each  ;  what  falls  within  the  legislative,  the  ex- 
ecutive, and  judicial  departments,  so  as  to  prevent  encroach- 
ment and  disturbance,  the  Law  must  determine,  whether 
speaking  by  immemorial  Usage, — the  very  corner  stone  of 
the  Constitution, — or  by  the  Statute  Law  of  the  Realm. 
Thus  are  ascertained  the  rights  of  succession  to  the  throne ; 
the  restrictions  on  its  hereditary  character  ;  how,  when,  and 
why  imposed ;  and  what  shall  be  done  in  certain  foreseen 
contingencies.  As  the  Sovereign,  on  his  Coronation,  is  re- 
quired to  swear  that  he  will  "  govern  us  according  to  our 
statutes,  laws,  and  customs,"  as  the  condition  of  his  subjects' 

1  The  Earl  of  Derby.    Hansard,  vol.  140  (S,  S.)  col.  304. 
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obedience  -,  it  behooves  each  to  consider  deliberately  what 
those  laws  and  customs  are,  as  affecting  public  and  private 
rights,  and  each  party  to  that  solemn  national  compact  re- 
newed with  every  Sovereign.  It  is  needless  to  say,  that 
here  we  see  the  total  exclusion  and  extinction  of  everything 
savouring  of  ai'bitrary  or  irresponsible  j)ower ;  which  ex- 
clusion and  extinction  was  the  great  object  of  the  compro- 
mise above  spoken  ofc  Finally,  if  the  British  Constitution 
may  be  likened  to  a  Temple,  Loyalty  and  Feeedom  may 
be  regarded  as  its  presiding  Deities ;  while  Publicity  and 
Responsibility  stand  sentinels  at  the  door. 

If  this  be,  as  a  result,  Constitutional  iaw,  in  one  of  the 
senses  formerly  assigned,  to  the  works;  the  process  or  steps 
by  which  that  result  has  been  reached,  fall  within  the  pro- 
vince of  Constitutional  History.  The  most  brilliant  of 
English  historians,  Lord  Macaulay,  has  rightly  remarked  ^ 
that  extensive  as  the  prerogative  of  our  sovereigns  undoubt- 
edly were,  in  early  times  his  ample  power  was  limited  by 
three  great  Constitutional  principles,  so '  ancient  that  none 
can  say  when  they  began  to  exist,  and  so  potent,  that  their 
natural  development,  through  many  generations,  has  pro- 
duced the  order  of  things  under  which  we  now  live.  These 
three  great  Constitutional  principles  which  had  acquired, 
five  centuries  ago,  the  authority  of  fundamental  rules, 
are : — 

Ftr^,  The  king  could  not  legislate  without  the  consent  of 
his  Parliament : 

Secondly,  He  could  impose  no  tax  without  such  consent : 

Thirdly,  He  was  bound  to  conduct  the  executive  admin- 
istration according  to  the  Laws  of  the  Land  ;  and  if  he 
broke  those  laws,  his  advisers  and  his  agents  were  respon- 
sible. 

The  four  great  requisites  of  a  real  and  effective  Parlia- 
mentary Government,  may  be  stated  in  the  language  of 
Lord  Brougham.^ 

First,  That  the  National  Assemblj'^  shall  be  composed  of 

1  "History  of  England,"  Chap.  i.  vol.  i.  pp.  139,  «*«ea.  (ed.  1858). 
3  "  Political  Philosophy,"  chap.  ixiv.  vol.  iii.  pp.  220,  et  seq. 
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persons  entitled  to  sit  in  it  of  their  own  right,  or  by  some 
other  title  than  a  Eoyal  Summons,  which  may  be  withheld 
at  pleasure. 

Secondly,  That  the  National  Assembly  shall  be  summoned 
regularly  j  or  that  the  royal  authority  should  be  so  circum- 
gtanced, — the  sovereign  so  situated — as  to  make  his  calling 
the  members  together  a  matter  of  necessity. 

Thirdly,  That  the  assent  of  the  members  of  the  National 
Assembly  be  required  to  all  matters  of  importance,  and  the 
Sovereign  be  held  bound  by  the  Laws  of  the  Realm. 

Fourthly,  That  the  members  of  at  least  one  branch  of 
the  National  Assembly  should  be  chosen  by  the  voice  of 
the  community  at  large,  or  in  other  words  be  taken  from  the 
body  of  that  community,  and  consequently  identified  with 
it  in  interest.  "These,"  he  adds, — "independent  rights  of 
the  members  to  sit ;  security  for  meeting  regularly  ;  neces- 
sity, for  being  summoned  ;  and  general  representation,  we^e 
obtained  by  our  ancestors  only  in  the  long  course  of  ages, 
during  which  the  Constitution  became  gradually  more  and 
more  perfect." 

The  pure,  prompt,  and  free  administration  of  justice,  by 
an  independent  judicature ;  the  supremacy  of  the  law  of 
the  land  ;  trial  by  jury  ;  freedom  of  person  and  property  ; 
the  union  between  Church  and  State  :  these  are  the  leading 
points  of  Constitutional  History,  to  be  ever  kept  in  view  by 
the  watchful  student,  while  patiently  plodding  his  way  down 
to  the  present  day,  from  our  duskiest  and  remotest  anti- 
quity,— ^fi'om  the  Early  Britons,  the  Eomans,  the  Saxons, 
the  Normans, — all  of  whom  have  contributed  their  elements 
to  our  Constitution  ;  through  the  dynasties  of  the  Plantag- 
enets,  the  Tudors,  the  Stuarts,  the  House  of  Brunswick  ;  in 
Eoman  Catholic  and  Protestant  times  ;  through  the  Eebel- 
lion,  the  Commonwealth,  the  Eestoration,  the  Reformation, 
the  Eevolution. 

The  student  is  assumed  to  have  a  general  acquaintance 
with  the  facts  of  English  History.  If,  however,  he  inwardly 
own  a  deficiency  in  this  respect,  he  is  recommended  to  read 
over  Keightley's  "  History  of  England "  from  the  earliest 
times  to  the  present.     He  is  entitled  to  the  credit  of  being 
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correct,  candid,  and  independent,  and  has  founded  his  state- 
ments as  far  as  practicable,  on  original  authorities;  and  con- 
temporaneous writers,  frequently  incorporating  their  very 
words  into  his  text.  He  takes  Dr.  Lingard  for  his  chief 
guide,  (referring  however,  himself,  to  his  authorities) — ex- 
cept where  his  religion  is  concerned  :  and  loses  no  opportu- 
nity of  correcting  the  erroneous  statements  of  that  learned 
but  strongly  biassed  Roman  Catholic  historian.  Mr.  Keight- 
ley  appears  justified  in  disclaiming  for  his  careful  work, 
which  is  in  two  moderate  octavo  volumes,  the  character  of 
a  mere  "abridgment"  or  "compilation." 


Sir  William  Blackstone,  in  the  last  chapter  of  his  Com- 
mentaries, "  endeavours  to  recall  to  the  memory  of  the  stu- 
dent some  principal  outlines  of  the  Legal  Constitution  of 
this  country,  by  a  short  historical  review  of  the  most  con- 
siderable revolutions  which  have  happened  in  the  laws  of 
England,  from  the  earliest  times  to "  those  in  which  he 
wrote,^ — "  marking  out  some  outline  of  ah  English  Juridical 
Histoiy,  by  taking  a  Chronological  view  of  the  State  of  our 
Laws."  He  "considers  our  Legal  Polity"  under  six  peri- 
ods :  I.  From  the  Earliest  times  to  the  Norman  Conquest ; 
II.  From  the  Norman  Conquest  to  the  reign  of  King  Ed- 
ward I.  ; — III.  From  thence  to  the  Reformation  ; — IV. 
From  the  Reformation  to  the  Restoration  of  King  Charles 
II.  ;— V.  From  thence  to  the  Revolution  of  1688 ;  VL 
From  the  Revolution  to  the  period  at  which  he  wrote.  It 
is  needless  to  say  how  admirable  is  this  sketch,  in  point  of 
language  and  arrangement,  "  Of  the  Rise,  Progress,  and 
Gradual  Improvements  of  the  Laws  of  England."  It  at 
once  directs  the  student's  attention  to  the  great  landmarks 
of  constitutional  history,  and  enables  him  readily  to  distri- 
bute his  acquisitions. 

The  sketch  of  Blackstone  has  been  carefully  continued  by 

1  Ciioiter,  a.d.  1768.    It  was  this  chapter -which  suggested  his  "History" 
to  Mr,  Beeves. 


458  Constitutional  Law  Jisn  History. 

Mr.  Justice  Coleridge,  to  the  year  1825  ;  by  the  late  learned 
Mr.  John  William  Smith  to  the  year  1836  ;  and  from  that 
period  to  the  year  1856,  by  the  author  of  this  work,  in  a 
recent  publication,  entitled  ""  Blackstone's  Commentaries, 
Systematically  Abridged,  and  Adapted  to  the  Existing  State 
of  the  Law  and  Constitution,  with  large  Additions,"  in  one 
volume. 1  In  this  work  will  also  be  found,  carefully  adapted 
to  the  existing  state  of  knowledge,  all  the  chapters  on  Con- 
stitutional Law  in  the  "  Commentaries  :"  particularly  those 
relating  to  "  the  Doctrine  of  the  Hereditary  Eight  to  the 
British  Throne,"  to  "  The  History  of  the  Succession  of  the 
British  Monarchs,"  and  "  The  Constitution,  Power,  and 
Privileges  of  Parliament." 

That  portion  of  Sir  William  Blackstone's  sketch,  relating 
to  the  reign  of  Charles  II.,  has  given  occasion  to  Mr.  Amos 
to  present  the  public  with  a  work,  entitled  "  The  English 
Constitution  in  the  Eeign  of  Charles  11."^  He  considers  the 
subject  with  reference  to — "  The  Sovereign ;  Parliament  ; 
the  Established  Church ;  Liberty  of  Conscience ;  Liberty 
of  the  Person  ;  Liberty  of  Property  ;  Liberty  of  the  Press  ; 
and  Procedure  in  Prosecution  of  State  offences."  He  con- 
troverts several  of  the  statements  of  Blackstone,  followed  by 
Fox  and  Lord  John  Russell,  as  to  "  the  theoretical  perfec- 
tion of  our  public  Law,  in  the  year,  1679," — the  era  of"  the 
worst  of  governments,  and  the  best  of  laws  ;"  and  is  entitled 
to  be  read  with  attention. 

•Having  familiarised  himself  with  the  views  of  our  Consti- 
tution taken  by  Sir  William  Blackstone,  it  may  be  alike  in- 
structive and  interesting  to  read  Lord  Brougham's  account 
of  "  The  Government  of  England," — to  be  found  in  eight 
chapters — from  the  22nd  to  the  29th,  both  inclusive — of  his 
Political  Philosophy. 

Mr.  Bowyer's  "Commentaries  on  the  Constitutional 
Law  of  England  "■^  will  be  found  to  contain  all  the  Consti- 
tional  Law  in  "  Blackstone's  Commentaries,"  in  the  words 


3  Second  edition,  1856.    Maxwell. 

2  One  vol.  8vo.,  Stevens  and  Norton,  1857. 

8  One  vol.  8vo.,  Second  edition,  1846. 
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of  that  great  writer  ;  and  also  much  valuable  matter  from 
Parliamentary  Papers  and  Debates,  with  a  full  account  of 
the  administration  of  justice, — the  whole  illustrated  by  refer- 
ence to  the  Civil  Law,  and  its  Commentators,  and  by  exten- 
sive antiquarian  learning. 

Mr.  Creasy 's  "  Eisb  and  Progress  of  the  English  Con- 
stitution,"^ is  a  smaller  work,  well  arranged,  containing  the 
great  Statutes  defining  our  Liberties,  with  commentaries 
and  illustrations  exhibiting  sound  learning,  and  an  impartial 
spirit. 

Twenty-two  out  of  the  thirty-six  Lectures  on  Modern 
History,  by  the  late  Mr.  Smyth,  Professor  of  Modern  His- 
tory in  the  University  of  Cambridge,  are  devoted  to  that  of 
England.  He  deals  with  all  the  great  topics  of  constitutional 
history,  fully  and  freely  stating  and  commenting  upon  con- 
flicting opinions — especially  those  prevailing  at  the  time  ; 
indicating  to  such  sources  of  original  and  contemporaneous 
information  as  were  then  open,  and  commenting  with  frank 
discrimination  on  all  our  loading  historians — Rapin,  Ralph, 
Hume,  Lingard,  Sharon  Turner,  Mackintosh,  Hallam,  Bel- 
sham,  Adolphus,  and  others.  He  often  deals  admirably  and 
suggestively  with  questions  of  speculative  and  practical  diffi- 
culty and  importance.  His  tone  and  tendency  are  Wiggish, 
but  he  never  dogmatises.  In  order  to  gather  the  general 
scope  of  these  "  Lectures,"  the  student  should  thoughtfully 
peruse  the  "  Introductory"  one. 


The  Roman,  Saxon,  and  Norman  elements  of  our  Consti- 
tution, should  be  traced  out  as.  distinctly  as  may  be,  by  a 
student  desirous  of  thoroughly  appreciating  the  scope  and 
spirit  of  that  constitution. 

I.  The  Roman  element  has,  till  lately,  been  scarcely,  or 
at  all  events  very  inadequately,  recognised  by  those  who 
have  treated  of  our  constitution  and  jurisprudence.  Pro- 
fessor Smyth  and  Lord  Macaulay  dismiss  it  from  considera- 


Fourth  edition,  1858. 


460  CoiTSTrrtrTiONAL  Law  and  History. 

tion  very  summarily,  and  concur  in  thinking, — the  former,^ 
that  while  the  country  had  been  partly  civilised  and  improved, 
its  mind  had  been  destroyed,  the  inhabitants  not  feeling  the 
influence  of  a  government  which  they  could  not  share  ; — 
the  latter,'^  that  while  subjugated  by  Roman  arms,  she  re- 
ceived only  a  faint  tincture  of  Roman  arts  and  letters.  It  is, 
nevertheless,  impossible  to  believe,  that  this  island  could 
have  remained  for  several  centuries  a  Roman  province,  and 
yet  Roman  institutions  take  no  root  whatever.  Modern 
researches,  however,  throw  a  new  light  on  this  matter. 
"  One  part  of  the  Roman  institutions,"  truly  observes  Sir 
James  Mackintosh,^  "had  permanent  consequences,  of 
which  we  taste  the  fruits  at  this  day.  This  was,  their  care 
in  providing  for  the  government  and  privilegeg  of  towns,  or 
rather  townships ;  of  which  there  were  no  fewer  than  thirty- 
three,  with  various  constitutions,  and  different  degrees  of 
dignity.  It  cannot  be  doubted  that  the  remembrance,  and 
the  remains,  of  these  subordinate  republics,  contributed  to 
the  formation,  or  preservation,  of  those  elective  govern- 
ments in  towns,  which  were  the  foundation  of  Liberty  in 
modern  nations."  * 

A  province,  moreover,  in  which  Papinian  presided,  must 
have  been  familiar  with  Roman  Law.  Other  writers  of 
learning  and  eminence,  Sir  Francis  Palgrave  and  Mr.  Allen, 
following  up  the  profound  researches  of  Savigny,  are  bolder 
in  their  conclusions :  tracing  the  monarchical  theory  of 
modern  Europe,  not  to  the  ancient  Germans,  but  Imperial 
Rome :  and  hence  the  division  between  the  natural  and  po- 
litical "body"  or  "capacity," — the  mystical  union  of  the 
ideal,  with  the  Roman  king.  Sir  Francis  Palgrave  goes  so 
far  as  to  assert  that  the  whole  system  of  the  military  and 
other  tenures  of  the  States  of  the  Middle  Ages,  results  from 
the  intermixture  of  their  own  laws  and  institutions  with  the 


1  Lecture  V.  vol.  i.  p.  316. 

«  "  Hist,  of  Bng."  vol.  i.  p.  4.  3  "  Hist,  of  England,"  chap.  i. 

*  "  England  under  the  Anglo-Saxons,"  vol.  ii.  pp.  350-354.  Dr.  Lappen 
berg,  however,  denies  that  it  is  possible  inoontrovertibly  to  show  an  uninter- 
rnpted  descent  of  the  essentially  Bomau  Municipal  Institutions ;  and  would 
trace  the  original  of  those  of  the  Saxons  to  the  gilds  of  heathenism. 
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jurisprudence  of  Eome ;  and  that  the  first  chapters  of  the 
history  of  Feudality,  must  be  sought  in  the  decrees  of  the 
Senate,  and  the  rescripts  of  ihe  Caesars.  On  these  subjects, 
the  student  is  referred  to  the  Introductory  Chapter,  entitled 
" BrUain  under  the  Romans"^  of  Lappenberg's  "History 
of  England  under  the  Anglo-Saxon  Kings  ; "  the  first  chap- 
ter of  Sir  James  Mackintosh's  "  History  of  England ; " 
Mr.  Allen's  "  Inquiry  into-  the  Rise  and  Growth  of  the 
Eoyal  Prerogative  in  England  ;  "  ^  Savigny's  "  History  of 
the  Roman  Law  during  the  Middle  Ages,"  translated  by 
Cathcart,^  under  the  sanction  of  Savigny  himself;  Sir 
Francis  Palgrave's  "  Rise  and  Progress  of  the  English  Com- 
monwealth"* and  an  article  in  the  "  Edinburgh  Review " 
for  July,  1851.5  entitled  "  The  Romans  in  Britain."  The 
influence  of  the  Roman  Law  on  our  existing  jurisprudence 
will  be  considered  in  a  subsequent  chapter. 

II.  The  Saxon  element  of  our  constitution  has,  within 
the  last  quarter  of  a  century,  been  the  subject  of  long-con- 
tinued research :  often,  however,  becoming  so  painfully 
minute  and  elaborate,  as  to  discourage  one  not  resolved  to 
give  himself  up  to  that  particular  province  of  investigation. 
Every  account  of  the  civil  polity  of  the  Anglo-Saxons,  must 
necessarily  be  imperfect,  reviewing  the  subject  as  we  do, 
only  through  the  intervening  gloom  of  eight  centuries : 
while  the  faint  light  furnished  by  imperfect  notices,  scat' 
tered  hints,  and  partial  descriptions,  may  serve  to  irritate, 
though  not  to  satisfy,  curiosity.^  Perhaps  the  best  insight 
into  the  spirit  of  the  Anglo-Saxon  institutions,  is  that 
afforded  by  Sir  James  Mackintosh,  in  the  "  Short  view  of 
the  Institutions  of  the  Anglo-Saxons,"  with  which  he  con- 
cludes the  second  chapter  of  his  "  History  of  England,"^ 
and  by  Mr.  Hallam,  in  the  eighth  chapter  of  his  "  View  of 
the  State  of  Europe  during  the  Middle  Ages."    Reference, 

1  Vol.  i.  pp.  1^6.    In  two  vols.  8vo. ;  translated  by  Benjamin  Thorpe,  Esq. 
Murray,  1845. 
^  One  vol.  8vo.  (ed.  of  1849),  Longman  and  Co, 
3  Vol.  i.  pp.  lii-lxiv.  *  One  vol.  quai-to,  pp.  77,  et.  seq. 

6  Vol.  xoiv.  pp.  177-204.  <>  Dr.  Lingard.    Chap.  vii. 

7  Vol.  1.  pp.  71-89. 
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for  fuller  information,  may  be  made  to  the  elaborate  work 
of  Dr.  Lappenberg,  already  referred  to,  "England  under 
the  Anglo-Saxon  Kings  ; "  and  to  the  late  Mr.  Kemble's 
work,  entitled  "  The  Saxons  in  England  ; — a  History  of 
the  English  Commonwealth  till  the  period  of  the  Norman 
Conquest."  1  See  also  the  seventh  chapter  of  Dr.  Lingard's 
"  History  of  England,  and  the  Ancient  Laws  and  Institu- 
tions of  England,"  already  referred  to.* 

III.  The  NoEMAN  element  challenges  special  study.  It  is 
equally  impossible  to  be  a  practical,  or  prefer  any  valid 
claims  to  the  character  of  a  constitutional,  lawyer,  without 
having  long  and  deeply  reflected  on  that  prodigious  event, 
the  Norman  Conquest :  which  was,  in  the  language  of 
Thierry,  the  intrusion  of  one  people  into  another  people; 
the  violent  placing  of  one  society,  over  another  society. 
The  subjugation  of  a  nation,  by  a  nation,  says  Lord  Macau- 
la,y,  has  seldom,  even  in  Asia,  been  more  complete.^ — Our 
law  of  Eeal  Property  is  at  the  present  day,  absolutely  a 
sealed  book  to  one  ignorant  of,  or  only  slightly  acquainted 
with,  the  Feudal  System :  and  the  Great  Charter,  which 
is  always  on  the  exulting  lips  of  people  in  every  rank  of 
life,  is,  without  a  competent  knowledge  of  feudalism,  utter- 
ly unintelligible.  This  wonderful  system,  this  "prodigious 
tjibric,"  to  borrow  the  striking  language  of  Mr.  Hume, 
"which  for  several  centuries  preserved  such  a  mixture  of 
liberty  and  oppression,  of  order  and  anarchy,  of  stability 
and  revolution,  as  has  never  been  experienced  in  any  other 
age,  or  in  any  other  part  of  the  world,"  lasted  for  about  a 
thousand  years.  Faint  indications  of  it  appeared  a.  d.  500  ; 
it  was  at  the  highest  vigour  about  a.  d.  1000  ;  and  extinguish- 
ed about  the  year  A.  d.  1500.  Mr,  Hume's  brief  but  beau- 
tiful sketch  of  the  Feudal  Sj'stem,  is  to  be  found  in  the 
Second  Appendix  to  his  History.  A  philosophic  estimate 
of  the  Feudal  System  may  be  seen  in  M.  Guizot's  "  Fourth 
Lecture  on  the  History  of  Civilisation  ;  "  an  elaborate  ac- 

1  In  two  vols.  8vo.,  Longman  and  Co.,  1849.  , 

2  It  can  hardly  be  necessary  here  to  refer  to  a  work  so  well  known  as  Mr. 
Sharon  Turner's  interesting  "History  of  the  Anglo-Saxons." 

3  "  Hist,  of  Eng."    Introductory  Chapter. 
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count  of  it  in  the  second  chapter  of  Mr.  Hallam's  "  Middle 
Ages."  It  also  forms  the  subject  of  a  popular  and  luminious 
dissertation  iu  the  eighth  and  ninth  chapters  of  Lord 
Brougham's  "  Political  Philosophy."  He  there  passes  in 
review  the  opinions  of  all  the  more  important  writers  on  the 
subject, — those  especially  of  Mr.  Hallam  and  M.  Guizot. 
From  any  of  these  qyuarte.rs  may  be  obtained  an  historical 
knowledge  of  this  great  system,  and  the  general  principles 
on  which  it  was  founded.  Its  direct  legal  bearing  may  be 
seen  in  the  43rd,  44th,  and  45th  chapters  of  Blackstone  ;  ^ 
and  in  Sir  Martin  "Wright's  "  Introduction  to  the  Law  of 
Tenures, — i.  e.,  the  Origin,  Progress,  and  Doctrine  of  Feuds, 
and  the  Existing  Tenures  emanating  from  them."^  Every 
word  of  this  work  should  be  read  and  re-read  with  attention. 
The  same  may  be  said  of  the  masterly  exposition  of  the 
Feudal  System  given  by  the  late  Mr.  Butler  ;  exhibiting  the 
contrast  between  some  of  its  leading  provisions,  and  those 
of  the  Roman  Law ;  the  branches  of  the  feudal  jurispru- 
dence relating  to  the  inheritance,  and  alienation  of  the  feud  ; 
the  various  modes  and  artifices  adopted  in  various  countries  to 
elude  or  overthrow  the  restraints  upon  alienation  :  the  gen- 
eral history  of  its  Decline,  through  the  introduction  of  the 
practice  of  subinfeudation  ;  of  tenure  of  escuage  ;  of  uses 
and  trusts.  This  invaluable  note,  in  continuation  of  Mr. 
Hargrave's  brief  note  at  64  (a),  constitutes  the  first  of  Mr. 
Butler's,  to  Co.  Litt.  191  (a),  occupying  thirty-one  pages. 
The  Student  should  follow  it  up  with  Mr.  Butler's  equally 
and  important  Notes  on  Uses,  Co.  Litt.  271  (b),  and  Trusts, 
290  (a). 

Whether  Feudal  Tenures  were  known  here  before  the 
Conquest,  may  be  still  regarded  as  a  moot  point.  Dr.  Lin- 
eard*  insists  that  the  artificial  relation  between  Lord  and 
Vassal  was  accurately  understood,  and  its  duties  were  faith- 
fully performed,  by  the  Anglo-Saxons.  The  middle  and 
better  opinion,  seems  to  be  that  of  Coke,  Hale,  and  Black- 

.  1  Pp.  422-490  of  the  author's  Abridgement;  and  vol.  ii.  pp.  44,  et  seq.  of 
the  "  Commentaries  "  at  large. 

2  It  is  in  a  spare  volume  of  only  200  pages,  and  in  three  chapters. 

3  "Hist,  of  England,"  chap.  vii. 
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stone  ;  that  though  the  germ  of  Feuds  may  be  found  iri  the 
Saxon  polity,  their,  introduction  as  a  complete  system,  is 
due  to  William  the  Conqueror.  The  mailed  hand  with  which 
that  great  warrior  grasped  and  shook  our  early  institutions, 
has  left  its  deep  impress  on  them  to  the  present  day  ;  and 
in  spite  of  persevering,  and  recently  powerful  efforts,  it  is 
impossible,  perhaps,'  to  predict  its  e^er  being  completely 
effaced.  lu  the  progress  of  time,  however,  it  has  been 
greatly  modified,  by  its  continual  conflict  with  the  spirit  of 
commerce,  which  has  gradually  overcome  many  of  the  rigid 
and  apparently  inflexible  principles  of  feudalism.  Feudal- 
ism and  Commerce  are  imbued  with  a  totally  different  spirit.^ 
Commerce  is  diffusive,  feudalism  exclusive  :  commerce  tends 
to  lessen  distinctions  of  rank  in  society;  feudalism  strengthens 
them.  Commerce  tends  to  make  the  earth  one  great  nation : 
feudalism  breaks  it  up  into  an  indefinite  number  of  petty 
nations.  Commerce  seeks  to  discover  new  coimtries,  new 
seas,  new  channels  of  communication :  feudalism  knows 
little  and  cares  little,  for  what  occurs  beyoud  its  own  limited 
circle.  The  rise  of  the  Italian  cities,  such  as  Venice,  Genoa, 
Pisa,  and  Florence,  took  place  in  direct  opposition  to  the 
wishes  aud  plans  of  the  Feudal  Barons. 

Keeping  in  view  the  distinction  thus  suggested  between 
Feudalism  and  Commerce,  will  greatly  facilitate  the  student's 
knowledge  of  the  distinctions  existing  between  real  and  per- 
sonal propertj'. 

The  laborious  and  learned  author  of  "England  under  the 
Saxon  Kings,"  Dr.  Lappenberg,  has  since  published,  as  a 
companion  volume,  "  A  History  of  England  under  the  Nor- 
man Kings ;  "  or,  from  the  Battle  of  Hastings,  to  the  ac- 
cession of  the  House  of  Plantagenet.  This  volume  is,  like 
the  other,  ably  translated  and  edited  by  Mr.  Thorpe.^  Sir 
Francis  Palgrave  also  is  giving  to  the  public  the  results  of 
his  extensive  researches  on  the  same  question,  in  a  work  en- 
titled "The  History  of  Normandy  and  England,"^  of  which 
two  large  volumes  have  appeared,  and  a  third  is  announced. 

i  "  Lord  and  Vassal,"  pp.  137-8.  2  In  one  vol.  8vo,  1857. 

3  Parker  and  Son,  1851  and  1857. 
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The  Reformation,  is  an  event  which,  in  the  picturesque 
and  happy  languaga  of  Lord  Macaulay,  "has  coloured  the 
destiny  of  all  Christian  nations,  and  in  an  especial  manner 
the  destinies  of  England."  It  is  an  object,  indeed,  of  tran- 
scendant  interest  and  importance,  in  every  aspect,  practical 
and  speculative.  "No  portion,  however,  of  our  annals," 
observes,  with  painful  truth,  the  author  just  cited,  "has  been 
more  perplexed  and  misrepresented  by  writers  of  different 
parties,  than  the  '  History  of  the  Reformation  ; '  it  is  a  laby- 
rinth of  falsehood  and  sophistry."^  The  Romish  view  of 
it,  may  be  obtained  from  Dr.  Lingard's  "  History  of  Eng- 
land," in  the  second  chapter  of  the  fifth  volume,^  and  else- 
where ;  the  Protestant  and  Church  of  England  view  of  it, 
in  "  Palmer's  Treatise  on  the  Church  of  Christ,"*  Part  2. 
chapters  1-10.  See  also  the  second,  third,  fourth,  and 
fifth  chapters  of  Mr.  Hallam's  "  Constitutional  History ;  " 
the  fifth  and  ensuing  chapters  of  the  second  volume  of  Sir 
James  Mackintosh's  "History  of  England ;  "  and  the  ninth 
and  tenth  of  Professor  Smyth's  "  Lectures  on  Modem  His- 
tory." In  the  last  will  be  found  a  calm  and  candid  ac- 
count of  the  Reformation,  and  of  the  various  writers  who 
have  undertaken  to  record  it.  The  importance  of  such 
knowledge,  to  even  the  ordinary  practical  lawyer,  has  been 
illustrated  in  a  previous  part  of  this  chapter.  Finally,  it 
is  remarked  with  truth  by  Mr.  Froude,*  that  the  elaborate 
catalogue  now  in  course  of  preparation,  of  the  mss.  in  the 
Public  Record  Office,  will  reveal,  to  most  persons  for  the  first 
time,  the  enormous  mass  of  material  which  exists,  to  throw 
light  on  the  early  history  of  the  English  Reformation.  His 
own  partly  published  history  is,  whatever  exception  may  be 
taken  to  various  portions  of  it,  an  important  contribution  to 
the  literature  of  the  Reformation. 


The  Revolution  of  1688,  stands  out  the  most  magnifice&i 
event  in  our  annals,  the  Reformation  only  excepted.     In 

1  "  Essays."    Review  of  Hallam's  "  Const.  History."  2  Sixth  ed.  1854. 

3  In  two  vols.  8vo.    Kivingtons'  last  ed.  a.d.  1842. 
*  "History  of  England,"  <feo.  vol.  iii.  pref.  v. 
30 
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it  may  be  said  to  centre  all  our  constitutional  history,  hav- 
ing regard  to  the  causes  producing,  avid  the  consequences 
flowing  from  it — consequences  calculated  to  extend  their 
operation,  to  the  latest  moment  of  our  continuing  an  inde- 
pendent people.  The  true  scope,  however,  of  this  immense 
transaction,  is  often  not  appreciated  :  and  the  student  may 
advantageously  carry  with  him  a  passage  from  Burke — 
"What  we  did,  was,  in  truth  and  substance,  and  in  a  con- 
stitutional light,  a  revolution  not  made,  bitt  prevented.  We 
took  solid  securities ;  we  settled  doubtful  questions  ;  we  cor- 
rected anomalies  in  our  law.  In  the  stable  fundamental 
parts  of  our  constitution  we  made  no  revolution ;  np,  nor 
any  alteration  at  all.  We  did  not  impair  the  monarchy. 
Perhaps  it  may  be  shown  that  we  strengthened  it  very  con- 
siderably. The  nation  kept  the  same  ranks,  the  same  or- 
ders, the  same  privileges,  the  same  franchises,  the  same 
rules  for  property,  the  same  subordinations,  the  same  or- 
der in  the  law,  in  the  revenue,  and  in  the  magistracy ;  the 
same  lords,  the  same  commons ;  the  same  corporations,  the 
same  electors.  The  Church  was  not  impaired.  Her  estates, 
her  majesty,  her  splendour,  her  orders  and  gradations,  con- 
tinued the  same.  She  was  preserved  in  her  full  efficiency, 
and  cleared  only  of  a  certain  intolerance,  which  was  her 
weakness  and  disgrace.  The  Church  and  the  State  were 
the  same  after  the  Revolution  that  they  were  before,  but 
better  secured  in  every  part." 

It  must  suffice  to  indicate  generally  to  the  student,  the 
leading  sources  of  information  on  this  splendid  topic.  The 
twentieth  and  two  following  lectures  of  Professor  Smj'th 
will  be  an  excellent  preparation  for  the  detailed  and  sed- 
ulous study  of  the  Revolution,  in  respect  of  events,  and 
the  actors  in  them — their  character,  motives,  objects,  and 
conduct;  and  the  contemporaneous  and  subsequent  narra- 
tives and  disquisitions,  which  it  has  called  forth.  In  the 
13th  and  14th  of  the  M.  Guizot's  lectures  on  "The  Pro- 
gress of  Civilisation  in  Europe,"  will  be  found  a  philosophi- 
cal comparison  of  the  English  and  French  Revolutions; 
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and  in  his  "History  of  the  English  Eevolution, "^  from  the 
accession  of  Charles  I.,  the  whole  subject  of  the  English 
Eevolution  is  treated  with  transparent  candour,  and  histori- 
cal fidelity.  Mr.  Hallam,  in  the  preface  to  his  "Consti- 
tutional History,"  justly  eulogised  the  remarkable  impar- 
tiality of  this  distinguished  person ;  and  speaks  of  him  as 
entitled,  should  the  history  in  question  be  (as  it  has  since 
been)  completed  as  satisfactorily  as  it  has  been  commenced, 
to  the  preference  above  any  one,  perhaps,  of  our  native 
writers,  as  a  guide  through  the  great  period  of  the  seven- 
teenth century. 

The  late  Sir  James  Mcintosh's  "  History  of  the  Eevolution 
in  England,  in  1688,"  he  did  not  live  to  finish :  but  so  far  as 
he  went,  his  narrative,  and  his  reflections,  are  worthy  of  be- 
ing perused  and  weighed  with  the  respect  due  to  so  eminent 
a  writer.  His  history  breaks  off  in  the  eleventh  chapter, 
with  "  the  eve  of  that  collision  between  James  and  the  Prince 
of  Orange,"  developing  the  causes,  remote  and  proximate, 
of  the  approaching  revolution.  ^  It  seems  superfluous  to  state, 
that  the  Eevolution  will  be  found  treated  with  power  and 
brilliancy,  by  Lord  Macaulay,  in  his  "  History  of  England." 
A  mine  of  constitutional  learning  relating  to  this  great  event, 
is  to  be  found  in  a  work  now  somewhat  scarce,  entitled 
"  Bibliotheca  Politica ;  or,  an  Enquiry  into  the  Ancient 
Constitution  of  the  English  Government,  with  respect  to  the 
just  extent  of  the  Eegal  Power,  and  Liberties  of  the  subject ; 
wherein  all  the  Arguments,  both  for  and  against  the  late 
Eevolution,  are  impartially  represented  and  condensed ;  iu 
Fourteen  Dialogues,"  by  James  Tyrrell,  Esq.  He  was  the 
author  of  the  well-known  "History  of  England,"  and  a 
man  profoundly  versed  in  the  doctrines  and  principles  of 
Constitutional  Law.  He  was  a  staunch  supporter  of  the 
Eevolution,  which  he  styles  "  a  wonderful  and  happy  one  ; " 
but  the  whole  of  his  elaborate  and  extensive  work,  which  is 
thrown  into  the  shape  of  dialogue,  is  characterised  by  im- 
partiality and  moderation.  He  exhausts  his  subject ;  and 
has  furnished  weapons  to  many  more  writers,  than  have 

1  In  Wo  vols.  8to. 

2  See  an  elaborate  estimate  of  this  work  in  Lord  Macaulay's  "Essays." 
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thought  fit  to  indicate  the  armoury  to  which  they  were 
indebted  1 

The  History  of  the  English  Law,  feom  the  Time  of 
THE  Saxons,  to  the  End  of  the  Reign  of  Elizabeth,  by 
John  Eeeves.i  is  well  characterised  by  Mr.  Hallam*  as 
"  one,  especially  in  the  latter  volumes,  of  great  research  and 
judgment :  "  and  he  adds,  with  equal  truth,  "  that  a  con- 
tinuation of  it,  in  the  same  spirit,  would  be  a  valuable  ac- 
cession to,  not  only  the  lawyer's,  but  philosopher's  library." 
The  scheme  of  his  work  Reeves  himself  thus  indicates.  "  It 
appeared  to  me,  that  if  our  statutes  and  the  interpretation 
of  them,  with  the  variations  that  have  happened  in  the 
maxims,  rules,  and  doctrines  of  the  law,  were  presented  to 
the  reader,  in  the  order  in  which  they  successively  origin- 
ated ;  such  a  history,  from  the  beginning  of  our  earliest 
memorials  down  to  the  present  time,  would  not  only  convey 
a  just  and  complete  account  of  our  whole  law  as  it  stands  at 
this  day,  but  place  many  parts  of  it  in  a  new  and  more  ad- 
vantageous light,  than  could  be  derived  from  institutional 
system  :  in  proportion  as  an  arrangement  conformable  with 
the  nature  of  the  subject,  surprasses  one  that  is  merely 
artificial." 

"I  believe,"  he  says  elsewhhere,*  "that  little  is  to  be  ac- 
quired by  traveling  out  of  the  record  ;  I  mean,  out  of  the 
Statutes,  and  Year  Books,  the  Parliament  Rolls,  and  Law- 
Tracts  :  " — and  he  tells  us,  that  his  work  "incorporates  the 
whole  of  Glanville,  and  what  seems  to  be  the  most  interest- 
ing part  of  Bracton."  Reeves  states  that  "  what  Bracton 
has  taken  from  the  Roman  law,  would  perhaps  not  fill  three 
pages  of  his  book  :  "  but  this  is  a  remark  entitled  to  little 
value  ;  for  Reeves  appears  to  have  been  himself  very  im- 
perfectly acquainted,  with  the  sources  of  Bracton,  who  was 
undoubtedly  well  acquainted  with  Roman  law,  of  which  he 
has  incorporated  large  portions.* 


1  In  five  small  8vo  volumes. 

2  "  Constitutional  History,"  vol.  i.  p.  17,  (2nd  ed.) 

3  "  History,"  vol.  i.  pref.  xl. 

*  Two  Disoourses.delivered  in  the  Middle  Temple  Hall,  by  Gre«rge  Long, 
p.  93,  et  seq. 
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The  financial  history  of  England,  exhibits  its  constitu- 
tion in  highly  important  action.  The  origin  and  progress 
of  the  Revenue,  may  be  regarded  as  interwoven  with  the 
whole  tissue  of  our  history,  from  beginning  to  end  :  many 
portions  of  it  being,  as  it  were,  crimsoned  with  records  of 
violence  and  tyranny,  in  the  exaction  of  money  from  the 
subject,  in  arbitrary  and  unsettled  times.  The  security, 
afforded  by  the  existing  state  of  things,  cannot  be  appreciated 
but  by  an  acquaintance  with  that  in  the  respective  times  of 
the  Norman,  Plantagenet,  Tudor,  and  Stuart  dynasties.  The 
first  attempt  to  write  a  "Financial  History  of  England," 
was  that  of  Sir  John  Sinclair,  a.  d.  1786-1804.  lu  the 
latter  year  appeared  the  third  Edition,  in  three  volufltes. 
Its  title  is,  "The  History  of  the  Public  Eevenue  of  the 
British  Empire  ;  "  and  the  Introductory  chapters  are  interest- 
ing and  suggestive.  Adam  Smith's  Wealth  of  Nations  deals, 
of  course,  with  the  same  subject ;  and  the  late  Mr.  Porter's 
"Progress  of  the  Nation  iu  its  various  Social  and  Economi- 
cal Relations,  from  the  beginning  of  the  Nineteenth  Century 
to  the  Present  Time,"^  contains  statistical  information  of 
general  interest  and  importance. 

SiK  William  Blackstone's  elaborate  Tracts  entitled  "The 
Great  Charter  and  Charter  of  the  Forest,  with  other  Authentic 
Instruments,  to  which  is  prefixed  an  Introductory  Discourse 
containing  the  History  of  the  Charters,"  cannot  escape  the 
attention  of  the  enquiring  student ;  who  will  also  derive 
solid  instruction  from  the  perusal  of  "  Sullivan's  Lectures 
on  the  Constitution  and  Laws  of  England,  with  a  Commen- 
tary on  Magna  Charta  and  illustrations  of  many  of  the  Eng- 
lish Statutes."  These  lectures  were  delivered  in  the  Uni- 
versity of  Dublin,  by  Dr.  Sullivan,  Royal  Professor  of 
Common  Law,  with  great  and  deserved  applause,  shortly 
after  his  famous  contemporaiy.  Sir  William  Biackstone,  had 
done  the  same  at  Oxford  ;  the  second  Lecture  indicating  the 
particulars  in  which  the  Dublin  lectures  differed  from  those 
at  Oxford.     They  are  written  with  easy  elegance,  and  dis- 


1  The  last  edition,  in  one  8vo  volume,  was  published  as  long  ago  as  the  year 

1847. 
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cuss  elaborately  the  Feudal  System,  and  the  General  Con- 
stitutional Law  of  England.^ 

SiE  Matthew  Hale's  Histoby  of  the  Common  Law, 
though  not  a  complete  performaivse,  has  long  been  recognised 
as  an  authoritative  exposition  of  the  chief  grounds  of  the 
Common  Law  :  and  is  constantly  cited  by  Blackstone  in  his 
Commentaries.  It  consists  of  only  twelve  chapters,  and  the 
best  edition  was  that  of  Sergeant  Eunningtou,^  with  elabo- 
rate notes.  All  the  writings  of  Sir  Matthew  Hale  are  to 
be  regarded  with  a  kind  of  reverence ;  but  they  require, 
in  the  present  day,  to  be  read  with  caution  by  students, 
owing  to  the  altered  times,  occasioning  corresponding  alter- 
tioto  of  the  laws.  His  Pleas  of  the  Crown,  for  instance,  will 
never  cease  to  be  appealed  to,  in  a  legal  discussion  involving 
a  recurrence  to  first  principles.  The  student,  however,  is 
recommmended  to  cast  his  eye  carefully  over  a  recent  publica- 
tion of  Mr.  Amos,  bearing  the  quaintly  significant  title, 
"  Ruins  of  Time,  exemplified  in  Sir  Matthew  Hale's  History 
of  the  Pleas  of  the  Crown."  This  gentleman  justly  cha- 
racterises that  work  as  "  the  most  famous  book  ever  published 
on  the  subject  of  the  English  Criminal  Law,"  and  states  his 
leading  object  to  be,  "to  draw  attention  to  the  progress  of 
the  English  nation,  in  social  order,  morality,  and  happiness  : " 
to  a  contemplation  of  the  Ruins  of  Sir  Matthew  Hale's  His- 
tory of  the  Pleas  of  the  Crown  ;  which  tell  the  story  of 
what,  two  centuries  ago,  was  regarded  as  appropriate  to  the 
circumstances,  and  in  harmony  with  the  sentiments  of  society, 
and  was  extolled  as  the  acme  of  judicial  wisdom." 

One  other  of  the  writings  of  this  great  and  justly  vene- 
rated sage,  may  be  here  mentioned;  his  "  Ti-eatise  on  the 
Original  Institution,  Power,  and  Jurisdiction  of  Parliaments, 
with  a  Declaration  of  the  House  of  Lords  concerning  their 
Privileges."  To  this  is  prefixed,  by  an  Editor  of  consum- 
mate legal  learning  and  ability,  the  late  Mr.  Hargrave,  "An 
Introductory  Preface,  including  a  narrative  of  the  same  Juris- 

1  Care  should  lie  taken  to  procure  the  second  edition, — that  of  the  year 
1776,  in  one  quarto  volume,  and  edited  by  Dr.  Gilbert,  who  adds  all  the  autho- 
rities cited  by  Sullivan,  none  having  been  inserted  in  the  first  edition. 

2  In  two  volumes  8vo,  A.d.  1790. 
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diction,  from  the  accession  of  James  I."  This  preface  ex- 
ceeds in  bulk  the  work  to  which  it  is  attached  and  extends 
to  230  quarto  pages.^ 

It  is  scarcely  necessaay  here  to  mention  the  writings  of 
Sir  Edward  Coke  as  an  authority  in  juridical  antiquities,  and 
constitutional  law  ;  but  it  may  be  well  to  intimate  that  much 
valuable  matter  is  to  be  found  in  the  extended  "  Prefaces" 
to  his  Reports,  and  scattered  through  his  Institutes^espe- 
cially  the  one  devoted  to  the  "  Jurisdiction  of  Courts." 

"The  State  Trials"  constitute,  of  course,  a  rich  mine 
for  the  research  and  study  of  the  student  of  Constitutional 
Law  ;  but  it  has  been  reasonably  doubted,  whether  Implicit 
reliance  should  be  placed  on  the  published  reports  of,  at  all 
events,  the  earlier  trials.  They  are  alleged,  not  without 
probability,  to  have  been  copied  from  publications  prepared 
under  the  inspection  of  the  chief  officers  of  the  State,  and  of 
the  Law,  and  sometimes  revised  by  the  Sovereign  himself.^ 

"We  should  not,"  says  Mr.  Amos,  "  attach  much  credit 
to  a  report  published  by  the  Austrian  Government,  of  a  trial 
of  William  Tell ;  or  by  the  French  Republic  of  the  trials  of 
Louis  XVI.  and  of  Queen  Maria  Antoinette  ;  but  in  our 
domestic  history  we  are  too  apt  to  surrender  our  belief  to 
the  only  extant  details  of  our  ancient  State  Trials,  without 
duly  considering  by  whom,  and  with  what  motives,  they  were 
published."  Mr.  Jardine,  in  his  "  Criminal  State  Trials," 
points  out  many  interesting  particulars  concerning  their  secret 
history — instances  in  which  the  printed  reports  are  contra- 
dicted by  the  original  documents  in  the  State  Paper  office  ; 
obvious  motives  of  state  policy  being  assignable  for  the  depar- 
ture from  truth.  It  is  for  these  reasons  to  be  regretted,  that 
in  both  the  great  collections  of  State  Trials — those  by  Har- 
grave,  and  those  by  Howell — are  seldom  found  references 
to  the  sources,  from  which  have  been  taken  the  reports  of 

1  See,  on  this  importaut  subject,  the  interesting  chapter  "  On  the  Jurisdic- 
tion of  the  House  of  Lords,  in  Appeals  and  Writs  of  Error,"  prefixed  by 
Lord  St.  Leonards  to  his  "  Treatise  on  the  Law  of  Property,  as  adminis- 
tered by  the  House  of  Lords;"  and  Mr.  Macqueen's  "  Practical  Treatise  on 
the  Appellate  Jurisdiction  of  the  House  of  Lords,  and  Privy  Council." 

2  Amos's  "  Great  Oyer  of  Poisoning,"  p.  59. 
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the  different  trials.  It  is  obvious,  however,  that  such  impu- 
tations of  suspiciousness  and  unworthiness,  cannot  attach  to 
later  state  trials,  which  are  recorded  under  every  attainable 
guarantee  for  fidelity. 

There  are  two  voluminous  collections,  as  above  intimated, 
of  State  Trials.  That  of  Mr.  Hargrave  is  in  eleven  folio  vol- 
umes, and  comprises  the  trials  which  occurred  in  the  inter- 
val between  the  reign  of  Henry  IV.  and  the  19th  Geo.  III. 
His  Preface  should  be  read  attentiyely.  Mr.  Howell's  collec- 
tion, in  thirty-four  volumes,  extends  from  a.  d.  1613  to  a. 
D.  1827  ;  and  is  accompanied  by  Notes  and  Illustrations,  and 
a  General  Index.  ^ 

As  our  Statute  Books  constitute  the  authentic  records  of 
our  national  life  and  action,  so  the  recorded  past,  and  current, 
Parliamentary  Debates,  stand  in  relation  to  it,  as  Pro- 
cess, to  Result ;  exhibiting  vividly  the  successive  occasions 
of  legislation,  and  those  reasons  for  and  against  particular 
enactments,  which  occurred,  and  were  suggested,  to  the  mem- 
bers of  a  free  and  enlightened  Legislature.  From  the  mo- 
ment when  the  modern  system  of  reporting  parliamentary 
debates  came  into  regular  action,  a  continuous  flood  of  light 
has  been  poured  on  the  character  and  action  of  our  Constitu- 
tion. It  were  therefore  surely  superfluous  to  direct  the 
attention  of  the  student  tothis  bright  fountain  of  knowledge, 
since  it  cannot  but  attract  his  eye  :  nor  should  he  fail  to  pro- 
fit by  the  publication,  from  time  to  time,  of  the  Parliamen- 
tary Papers,  now,  through  the  enlightened  liberality  of  the 
Legislature,  made  easily,  and  almost  universally,  accessible. 


Surveying,  however,  this  incessantly  augmented  mass  of 
authentic  and  important  materials  for  the  history  of  our 
country,  it  may  be  asked,  what  is  the  historian,  assuming 
him  to  be  honest  and  competent,  to  do  ?  He  must  needs  be 
left  to  select,  to  digest,  to  dispose  of,  those  materials,  accord- 
ing to  his  own  sense  of  what  is  fitting. 

1  There  is  also  a  separate  and  elaborate  index  to  Howell's  "  State  Trials," 
in  one  royal  8vo  volume,  by  Mr.  Jardine. 
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Thus  is  a  scene  of  action  prepared  for  the  accomplished 
philosophical  historian,  rendering  tributary  to  his  superior 
powers,  alike  the  diffuse  compilations  of  others,  and  the  origi- 
nal materials  lying  open  to  both  alike.  Is,  however,  any 
single  individual  equal  to  a  task  so  arduous  ?  Nearly  a  cen- 
tury ago  Sir  William  Blackstone^  declared,  that  he  had  him- 
self had  occasion,  in  preparing  his  "  Introduction  to  the 
Charter  and  Charter  of  Forests,"  to  appeal  to  so  many  facts 
and  records,  leading  him  to  differ  from  both  the  ancient  mon- 
astic, and  later  historians  of  a  higher  class,  and  writing  from 
more  authentic  materials,  that  he  had  been  led  to  the  con- 
clusion, "  that  the  compiling  and  digesting  of  a  general  and 
complete  history  of  England,  is  a  burthen  too  heavy  to  be 
undertaken  by  any  single  man,  however  supereminently 
qualified  ;  but  that  if  such  a  work  is  successfully  performed, 
it  must  be  carried  on  by  the  joint  endeavours  ot  individuals, 
each  of  them  attentive  to  detached  parts  of  it,  which  may 
afterwards  be  woven  together  into  one  uniform  whole.  That 
task  may  be  reserved  for  some  masterly  and  comprehensive 
genius,  elegant  in  his  style,  faithful  in  his  narration,  able  and 
impartial  in  his  judgment:  who,  being  possessed  of  a  thorough 
insight  into  the  rise  and  gradual  improvements  of  the  con- 
stitution and  laws  of  this  kingdom,  the  frequent  revolutions 
of  its  ecclesiastical  and  civil  polity,  the  different  manners  of  its 
people  at  different  periods  of  time,  and  its  general  connections 
and  commerce  with  foreign  nations ;  and  being  accurately  sup- 
plied with  particular  facts  and  occurrences  by  the  laborious  re- 
searches of  others,  might  regulate  and  bring  to  perfection,  in 
a  finished  degree,  this  great  and  extensive  work  ;  though  he 
might  want  that  critical  attention  to  dates,  and  names,  and 
other  minuter  circumstances,  which  would  be  requisite  to 
those  who  should  act  in  the  subordinate  departments." 

As  long  as  the  English  language  lasts,  will  exist  the  in- 
comparable History  of  England,  by  David  Hume :  incom- 
parable alike  in  respect  of  its  style,  its  disposition,  and  its 
philosophical  spirit.  It  cannot,  however,  be  asserted,  that 
he  is  entirely  trustworthy ;  and  the  severe  accuracy  of  mod- 

1  Introduction  to  "  The  Great  Charter.  Law  Tracts,"  pp.  352-3,  Ed.  1771. 
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ern  research  has  detected  his  very  faulty  treatment  of  many 
authorities  which  he  professes  to  have  consulted.  Independ- 
ently of  such  objections,  however,  some  of  a  far  more  formi- 
dable character,  have  been  taken  to  the  accoimt  he  has 
given  of  the  character  of  our  institutions,  and  of  the  events 
which  have  developed  them.  It  has  been  said,^  that  the 
main  scope  and  object  of  his  history,  was  to  represent  the 
English  Government,  before  the  accession  of  the  Stuarts,  as 
an  arbitrary  and  absolute  monarchy.  That  when  the  Ba- 
rons, in  rude  feudal  times,  turbulently  asserted  a  barbarous 
and  rebellious  kind  of  independence,  the  people  had  no  notion 
of  liberty  ;  that  they  encroached  on  the  settled  prerogatives 
of  the  Sovereign,  an^  not  he  on  their  liberties;  that  thus  new 
questions  of  authority,  arose  from  neither  a  sense  of  actual 
oppression,  nor  speculative  ideas  of  liberty  and  justice,  but 
from  the  fermentation  of  religious  zeal  and  bigotry,  debas- 
ing the  notions,  and  actuating  the  whole  proceedings,  of  a 
pretended  patriotism.  That  the  Sovereigns,  and  especially 
the  unfortunate  Charles,  made,  though  with  natural  reluct- 
ance, all  reasonable  concessions ;  and  having,  with  perfect 
good  faith,  divested  themselves  of  the  power  to  do  mischief, 
were  trampled  upon  by  the  usurping  Commons,  and  over- 
whelmed, with  all  the  known  principles  of  order  and  author- 
ity, under  the  ruins  of  the  monarchy,  and  old  constitution 
of  the  country  :  from  which  they  were  at  last  revived,  with 
the  universal  assent  of  the  nation,  at  the  Restoration, Ihough 
again  cast  down,  with  less  violence,  by  the  same  great  agent 
of  religions  antipathy,  at  the  Eevolution. 

A  very  diiferent  picture  is  presented  by  a  writer  who  set 
himself  down  to  refute  Hume,  in  a  work  extending  over  tour 
octavo  volumes.^  He  maintains,  that  the  English  Govern- 
ment was  foimded  on  principles  of  Liberty,  from  the  times 
of  the  Saxons  ;  and  that  though  assimilated,  at  the  period 

1  See  the  "  Edinburgh  Keview,"  vol.  ±1.  pp.  92-146. 

2  "  History  of  the  British  Empire,  from  the  Accession  of  Charles  I.  to  the 
Kevolution ;  with  an  Introduction,  tracing  the  Progress  of  Society,  and  the> 
Constitution,  from  the  Feudal  Times  to  the  Opening  of  the  History;  and  in- 
cluding a  particular  examination  of  Mr.  Hume's  Statements  relative  to  tha 
Character  of  the  English  Government."  Bj-  George  Bvodie,  Advocate.  Four 
vols.  1822. 
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of  the  Conquest,  to  the  feudal  kingdoms  of  the  Continent, 
it  was  fortunately  enabled,  by  its  insular  position,  to  escape 
the  subjugation  imposed  on  its  neighbours  by  means  of 
Standing  Armies.  That  the  government  of  England  was  al- 
ways spoken  of  by  both  foreign  and  native  authors,  as  clearly 
distinguished  from  those  of  the  Continent,  by  its  greater 
freedom,  and  the  higher  rights  of  its  people  :  objects  anxiously 
provided  for  by  various  statutes,  long  before  the  accession  of 
the  Tudors.  That  the  wars  of  York  and  Lancaster,  by  break- 
ing the  power  of  the  greater  barons,  had  the  double  effect  of 
strengthening  the  Crown,  by  their  suppression,  and  leading  to 
the  formation  of  burghs  and  free  associations  among  the  lower 
people,  whose  vocation  of  private  war  had  in  a  great  measure 
ceased  ;  and  whom  this  social  revolution  had  driven  on  the 
pursuits  of  industry,  and  the  independent  assertion  of  their 
rights.  The  Commons,  therefore,  grew  into  consideration 
exactly  as  the  Barons  declined  ;  and  succeeded  naturally  to 
the  benefit  of  those  limitations  on  the  royal  power,  which  the 
Barons  had  established  chiefly  with  a  view  to  their  own  in- 
terests. That  the  suppression  of  religious  houses  under  Henry 
VIIT.,  had  substantially  the  same  operation  ;  and  in  even  his 
time,  there  existed  indubitable  indications  of  a  spirit  of  resist- 
ance in-  the  Parliament,  arfd  an  independent  supremacy  in  the 
law,  marking  the  true  character  of  the  government  as  a  limit- 
ed, and  not  an  absolute  monarchy.  That  the  reign  of  Mary 
was  that  of  a  bigoted  and  vindictive  faction,  while  that  of 
Elizabeth,  in  spite  of  disfigurement  by  arbitrary  proceedings, 
was  on  the  whole,  the  reign  of  a  constitutional  sovereign. 
That  it  was  the  Stuarts  who  originated,  and  proclaimed,  those 
tyrannical  pretensions  which  innovated  upon  and  debased  the 
whole  spirit  of  the  constitution  :  claiming  rights,  and  exer- 
cing  powers,  before  unheard  of,  and  denying  rights  to  their 
people,  and  privileges  to  their  parliaments,  never  before 
questioned.  That  the  Commons  were,  therefore,  justified  in 
insisting  on  the  redress  of  such  grievances,  and  on  the  re- 
cognition of  those  rights,  as  conditions  of  their  granting 
supplies  :  and  that  the  consequent  discontinuanqe  of  Parlia- 
ments, and  levying  money  without  their  sanction,  were 
wholly  indefensible,  and  at  variance  with  all  law  and  precedent. 
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The  student  may  find  his  account  in  perusing  with  care  a 
temperate  and  elaborate  examination  of  these  conflicting 
views,  in  that  number  of  the  Edinburgh  Review  from  which 
the  foregoing  paragraphs  have  been  condensed,  and  to  which 
reference  has  been  already  made. 

The  histories  of  England  by  Hallam,^  Lingard,  and  Macau- 
lay,  have  been  already  sufficiently  noticed.  That  of  Sir 
James  Mackintosh,  which  his  death  interrupted  when  he 
had  reached  no  further  than  the  year  1572,  is  well  worthy 
of  being  studied,  on  account  of  the  care  with  which  his 
materials  were  collected,  his  dispassionate  treatment  of  them, 
and  the  philosophical  tone  which  p'fervades  the  whole.^ 

The  eventful  reign  of  George  III.  forms  the  subject  of 
seven  octavo  volumes,  by  the  late  Mr.  Adolphus,  who  died 
before  completing  his  labours,  leaving  one,  if  not  two 
volumes  to  be  added,  whenever  the  leisure  of  his  accomplished 
son*  will  admit  of  his  performing  the  filial  duty.  The  seven 
volumes  left  by  the  author  are  enriched  by  the  fruits  of  a 
most  laborious  examination  of  the  "  inestimable  documents  " 
then  in  the  State  Paper  Office.*  "  I  do  not  deny,"  says  the 
author,  with  commendable  frankness,  "  that  I  have  written 
under  the  influence  of  strong  and  decided  opinions  on  men 
and  measures  ;  but  the  character  I  claim  for  myself,-  is  that 
of  never  having  purposely  imparted  a  false,- or  led  to  a  mis- 
taken, judgment." 

Two  noble  lords,  now  living.  Earl  Stanhope  (formerly 
lord  Mahon)  and  Lord  John  Russell,  have  severally  written 
histories  of  periods  of  English  histoiy,  commencing  with 
the  Peace  of  Utrecht  (31st  March,  1713).  That  of  Lord 
Stanhope  comprises  seven  octavo  volumes,  the  last  of  which 


1  Mr.  Hallam's  "  Constitutional  History  "  really  commences  with  the  eighth 
chapter  of  his  "  Middle  Ages,"  -which  is  divided  into  three  parts,  respectively 
devoted  to  the  Anglo-Saxon  Constitution,  the  Anglo-Norman  Constitution, 
and  the  important  period  from  the  reign  of  Edward  I.  to  the  end  of  that  of 
Ed-ward  TI. :  the  "  Constitutional  Histoiy  "  commencing  with  that  of  Henry 
VII.  and  closing  with  that  of  George  II.  This  distinguished  writer  died  while 
this  work  was  passing  through  the  press. 

2  The  history  is  comprised  in  three  small  volumes. 

3  John  Leyoester  Adolphus,  Esquire,  Judge  of  the  Middlesex  County  Court. 
*  Now  the  Public  Record  Office. 
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was  published  in  the  year  1854,  extending  to  the  Peace  of 
Versailles.  That  of  Lord  John  Russell  is  in  two  quarto 
volumes,  entitled  "  Memoirs  of  the  Affairs  of  Europe,  from 
the  Peace  of  Utrecht,"  the  first  published  in  the  year  1824, 
and  the  second  in  1829.  "I  hope  to  be  able"  said  the  author, 
"in  a  third  volume,  to  bring  the  narrative  down  to  the  end 
of  the  American  War,  and  to  close  a  fourth  with  the  death 
of  Louis  XVI.  Then  the  work  will  be  concluded."  Thirty 
years  have  since  elepsed,  however,  without  any  addition  to 
the  two  already  published ;  and  a  lengthened  and  active 
public  career  may  possibly  have  put  an  end  to  the  under- 
taking. 

Immediately  preceding  the  Table  of  "  Contents,"  in  the 
first  volume  of  Mr.  Hallam's  "  Constitutional  History,"  will 
be  found  a  list  of  the  leading  authorities  referred  to  by  him  in 
preparing  that  work  ;  and  at  the  commencement  of  a  review 
of  Dr.  Lingard's  "  History  of  England,"  in  the  53rd  volume 
of  the  "  Edinburgh  Review,"  there  is  an  able  sketch  of 
"  what  had  been  written  (down  to  the  year  1831),  in  the  way 
of  English  History,  confined,  however,  to  the  vernacular 
language,  or  translations  into  it." 


Thus  has  it  been  attempted  to  bring  distinctly  under  the 
student's  eye,  the  conterminous  provinces  of  Constitutional 
Law,  and  Constitutional  History.  It  is  for  himself  to  deter- 
mine whether  he  will  become  acquainted  with,  or  remain 
grossly  ignorant  of  them  ;  whether  a  lawyer  in  the  middle 
of  the  nineteenth  contury,  will  tolerate  being  branded  with 
the  stigma  scornfully  attached  by  Lord  Bolingbroke^  to 
those  of  his  own  day,  in  the  middle  of  the  last  century. 

"A  lawyer,  now  [circ.  1736],  is  nothing  more — I  speak 
of  ninety-nine  in  a  hundred,  at  least — to  use  Tully's  words, 
nisi  leguleius  quidem  cautus,  et  astutus  prceco  actionum,  cantor 
formuhrum,  auceps  syllabarum.  ^  But  there  have  been  law- 
yers who  were  orators,  philosophers,  historians  ;  there  have 

1  "Study  of  History,"  p.  353  (quarto  ed.). 
3  Cic.  "  Orat.  pro  Mm-ena,"  §  55. 
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been  Bacons  and  Clarendons.  Thei-e  will  be  none  such  any- 
more till  in  some  better  age,  true  ambition,  or  the  love  of 
fame,  prevails  over  avarice,  and  till  men  find  leisure  and  en- 
couragement to  prepare  themselves  for  the  exercise  of  their 
profession,  by  climbing  up  to  the  'vantage  ground,  as  my 
Lord  Bacon  calls  it,  instead  of  grovelling  all  their  lives, 
below,  in  a  mean  but  gainful  application  to  all  the  little  arts 
of  chicane.  Till  this  happens,  the  Profession  of  The  Law 
will  scarce  deserve  to  be  ranked  among  the  learned  pro- 
fessions ;  and,  whenever  it  happens,  one  of  the  'vantage 
grounds  to  which  men  must  climb,  is  metaphysical,  and  the 
other  historical,  knowledge.  They  must  pry  into  the  secret 
recesses  of  the  human  heart,  and  become  well  acquainted 
with  the  whole  moral  world,  that  they  may  discern  the  whole 
abstract  reason  of  all  laws  ;  and  they  must  trace  the  laws 
of  particular  states,  especially  of  their  own,  from  the  first 
rough  sketches  to  more  perfect  draughts ;  from  the  first 
causes  or  occasions  that  produced  them  through  all  the  effects, 
good  and  bad,  that  they  produced."^ 

conclusion. 
And  now,  at  length,  the  author,  hoping  that  he  has  been 
a  faithful  guide,  having  conducted  the  student  to  the  portals, 
and  accompanied  him  through  every  chamber,  of  the  august 
Temple  of  Justice,  quits  him,  not  without  emotion : 
"wishing  unto  him,"  in  the  words  with  which  our  great 
master  Coke  closes  his  commentary  on  the  venerable  Little- 
ton, "for  a  farewell  to  our  jurisprudent,  the  gladsome  light 
of  jurisprudence,  the  lovelinesse  of  temperance,  the  stability 
of  fortitude,  and  the  soliditie  of  justice." 

1  Bishop  Warburton  attributed  these  observations  to  mere  spleen  on  the 
part  of  Lord  Bolingbroke.  "I  must  laugh  with  you,"  says  the  former,  in  a 
letter  to  Hurd,  "  as  I  have  done  with  our  friend  Balguy,  .for  one  circumstance. 
His  Lordship  has  abused  the  lawyers,  as  heartily  as  he  has  done  the  clergy — 
only  with  this  diiference  :  he  is  angry  with  us  for  using  metaphysics,  and  with 
them  for  not  using  it.  I  know  why.  He  has  lost  many  a  court  of  justice, 
because  the  lawyers  would  not  interpret  his  no  facts  into  metaphysical  ones  ; 
and  been  defeated  in  many  an  argument  in  conversation,  because  divines  would 
not  allow  that  true  metapysios  ended  in  naturalism.  I  myself,  who  am  but 
in  my  elements,  a  mere  ens  rationis,  simply  distilled,  have  dismounted  him 
ere  now." — Warburton's  Letters  to  Hurd,  let.  xli.- 
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Farewell,  then,  good  student  1  Health,  prosperity,  and 
honour  await  thee  I  but  remember  that  they  are  the  gifts  of 
Him  alone,  who  hath  said,  in  word's^  of  awful  import,  never 
to  be  forgotten  in  either  the  shade,  or  the  sunshine  of  life, — 
alike  in  the  gloom  of  despondency  and  disappointment,  as 
in  the  dazzling  noonday  sunlight  of  success, — The  Lor^ 
sdith,  them  that  honour  me,  /  will  honour,  and  they  that  des- 
pise me  shall  be  lightly  esteemed. 

1 1  Sam.  ii.  30. 
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Arithmetic,  knowledge  of  indispensable 175 

advantages  of  ready  knowledge  of 175 

mortifications  from  ignorance  of. 175 
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Arnold,  Br.  on  the  study  of  biography 135 

his  history  of  Rome 135 

his  lectures  on  History 147 

Arrlia,  what  it  is 806 

Arrest,  abolished  except  in  certain  cases 10 

Arts  and  Sciences 177 

Ashiurton  Lord  (Dunning,  Mr.)  on  the  study  of  the  law 43 

on  the  utility  of  geometry 100 

Assize,  evils  obviated  by  holding  winter 24 

Associates,  choice  of. 80 

Atlas,  M.  K.  Johnstone's,  recommended 134 

Attention,  the  parent  of  memory 334 

its  influence  upon  it 331 

remedy  for  deficient  power  of. 99 

duty  of  parents  respecting 97 

essentially  requisite  for  a  successful  student 118 

chess  calculated  to  induce 115 

Attomies,  student's  novitiate  in  o£Sce  of 65 

conduct  on  coming  to  the  bar 66 

course  of  reading  of 122 

regard  it  as  an  indiscretion  in  counsel  to  permit  their  briefs 

to  be  read  by  other  counsel 391 

Avoidance,  pleas  of. 12 

B. 

Bacon,  Lord,  on  the  amendment  of  the  law 29 

how  to  receive  clients 77 

utility  of  the  study  of  mathematics 99 

true  objects  of  all  reading 

on  appropriate  exercise  for  the  mind 124 

on  the  advantages  of  chamber  tuition 99 

Banc,  sitting  in 4 

Banking,  knowledge  of  system  of,  essential 175 

Bankruptcy,  diflSculty  in  dealing  with •  20 

Bar,  the  constitution  of 32 

prizes  at 89, 43 

personal  fitness  for 32 

requisite  qualifications  for. 67 

causes  of  failure  at 84 

education  and  training  for 32 

real  character  of 34 

apprehensions  and  prejudices  concerning 37 

forbidding  aspect,  to  whom 37 

moral  misconduct  at,  how  punished 229 

the  course  of  study  for,  practically  optional 320 

period  of  study  for 48 

success  at,  to  whom  assured 52 
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Bar,  suggested  remedy  for  scandals  on 38 

liberality  and  honor  of 38, 70 

considerations  on  .the  choice  of l 44 

private  practice 39 

professional  discomfiture 42 

scope  of  forensic  duties 43 

expenses  of  call  to 48 

iuTigorating  discipline  of 70 

business  habits  requisite 64 

presumption  and  superciliousness  not  tolerated  at 61 

defects  to  be  overcome  on  joining 65 

from  attorney's  office 65 

private  education  for 66 

who  eligible  for 66 

respectability  of,  how  secured 67 

jealousy  at. . . . .". 74 

social  intercourse  and  relaxation  of  ethics  of. 86 

St.  Germain's  Doctor  and  Student 184 

unconscientiousness  a,t. .  • 193 

Brskine's  declaration  in  defence  of 223 

sad  consequences  of  deficient  training 298 

Barrister,  pecuniary  resources  of 47 

annual  dues  payable  by 47" 

general  expenses  of 49 

Bastard,  the  fact  of  being  a,  formerly  certified  by  the  ordinary . .  186 

Belief,  expression  of  by  counsel 210 

Bill  of  exchange,  summary  procedure  on 19 

Birth,  anticipating  proof  of  time  and  place  of 7 

Bishop,  trial  by  certificate  of 186 

BlacMmrne,   C.  J.  (Ireland),  on  rights  and  duties  of  counsel  to 

clients  .  i 199 

Elacksione,  Sir  Wm.,  opinion  of,  concerning  the  education  of  at- 

tornies 65 

his  congratulatory  letter  to  Sir  John  Lindley  Wilmot.. . .  92 

defects  noted  by,  in  law  of  evidence  267 

all  since  remedied 269 

Mr.  Starkie's  remarks  on  the  commentaries  of. 308 

■  his  opinion  that  council  fees  are  gifts,  and  no  action  can 

be  maintained  for 251 

BooTcs,  on  evidence 295 

which  may  be  read  immediately  previous  to  commencing 

attendance  at  chambers 303 

Boole-keeping,  knowledge  of,  essential 175 

Briefs,  hints  to  young  counsel  in  reading 385 

Brougham,  Hen.  (Lord),  on  fusion  of  law  and  equity.. . ........  7 

alterations  in  law  of  evidence  efiected  by 15 

on  accomplishments  of  the  bar 29 

his  political  philosophy 158 
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Brown,  Dr.,  observations  of,  on  language 131 

Burke,  Edmund,  on  study  of  jurisprudence 43 

on  the  uses  of  difficulty , 72 

his  character  of  Mr.  Grenville 121 

Bennett,  Bp.,  his  life  of  Sir  Matthew  Hale  quoted 73 

Business  habits,  acquisition  of 64 

Butler,  Bishop,  his  distinction  between  envy  and  emulation 76 

as  writer  and  reasoner 115 

study  of   his  analogy,   and  sermons    strongly    recom- 
mended  ,. 1 15 

his  account  of  Lord  Mansfield's    excellence  in  stating 

eases 362 

opinion  of  that  counsel's  fees  are  honorary 251 

C. 

CalculaUon,  habit  of,  how.  induced 115 

advantages  of  ready 175 

CaM  to  the  Bar,  proposed  examination  for 37 

expenses 48 

Candour  of  counsel 212 

Camming,  Mr.,  on  the  advantages  of  the  universities  and  public 

schools 63 

Causes  of  action,  combination  and  trial  of. 11 

Caution  to  student  against  besetting  dangers  of  the  bar 69 

Caution  money,  deposit  of,  on  entering  Inn 48 

Certificate  of  eligibility  for  the  bar 66 

by  whom  to  be  signed 66 

benchers  sometimes  institute  inquiries  independently  of. .  67 

of  council  of  legal  education 35 

Chambers,  estimated  rent  of j 49 

specimens  of  business  passing  under  pupil's  eye 309 

caution  to  student  concerning  attendance 316 

pupilage  and  conduct 373 

objects  to  be  kept  in  view  there 374 

students  should  discourage  calls  of  acquaintance 376 

Chapels  and  Church  of  respective  inns  of  court,  access  to 49 

Character,  suggestions  for  forming  a  legal ; 69 

loss  of,  by  dissipation 77 

decision  of ; 88 

requisite  for  distinctions  of  office 89 

estimate  of. 91 

Cheap  Justice 26 

Chelmsford,  Lord,  the  case  of  Swinfern 245 

Chemistry,  attendance  at  lectureson,  useful.. . .' 174 

knowledge  of,  important '  179 

Chess,  tributary  to  mental  discipline 115 

Children,  caution  to  parents  concerning 67 

early  neglect  of  their  mental  discipline 96 
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Chillingworth,  a  model  of  argumentation < 109 

his  origin . . , . : 109 

his  works  recommended 110 

opinions  of  Tillotson,  Lord  Clarendon 109 

Locke  and  Lord  Mansfield,  concerning 109 

hints  for  reading  the  works  of 110 

Chitty,  remark  of,  on  the  folly  of  coming  to  the  bar  unprepared . .  298 

Choice  of  companions 80,373 

of  the  legal  profession,  practical  considerations  on 39, 44 

Christianity,  no  sound  morality  without 168 

Chronology,  knowledge  of,  reqtiisite. . '. 133 

of  history,  by  Sir  H.  Nicolas 133 

Cicero  on  the  morality  of  advocacy 225 

Cigars,  a  case  concerning  the  sale  and  delivery  of 314 

Circuits,  proposed  alterations  in 4 

estimated  annual  expense  of  going 49 

Circumstantial  Evidence 285 

Citmg  cases,  caution  concerning 214 

Clarendon,  Lord,  on  Chillingworth's  greatness  in  argument 109 

Classical  learning,  refining  influences  of  early  study 125 

recent  facilities  for 119 

Clerk  to  barrister,  expenses  of 49 

Client,  conduct  of  counsel  towards 76 

standing  on  strict  legal  rights 195, 198 

confession  to  counsel 198 

advantages  to,  in  retaining  counsel  of  integrity 214 

counsel  not  the  mere  mouthpiece  of 217 

benefited  by  high  order  of  advocacy 236 

and  counsel,  mutually  incapable  of  making  any  legal  con- 
tract of  hiring  and  service ^. ,.-..,  250 

Cohe,  Sir  Edward,  introduction  of  student  to 1 

on  the  subject's  right  to  justice '. 26 

on  the  advantages  of  a  university  education 62 

his  Institutes 2 

on  the  oath  of  allegiance 227 

his  eulogy  on  the  system  of  pleading. , 27 

his  caution  against  cursory  reading 330, 362 

his  advice  on  the  study  of  the  law 354 

Coleridge,  Mr.  Justice,  his  observations  on  social  intercourse,  and 

relaxation  of  judges  and  barristers 86 

suggested  alterations  for  prosecuting  and  defending  pris- 
oners   216 

Commencement  and  prosecution  of  the  practical  study  of  the  com- 
mon law .297,  322 

Common  law,  study  of 29 

reports  of 19 

Common  Place  Book,  SirM.  Hale's  recommendation  to  the  student 

to  keep 335 
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Common  Placing 380 

opinions  of  Sir  "William  Jones,  Fulbeok,  Roger  North,  Sir 

Matt.  Hale,  Sir  Samuel  Rorailly,  in  favor  of 380,  384 

opinions  of  Dr.  Johnson  and  Mr.  Gibbon  against  it 383 

practical  hints  concerning 382 

Common  Law  Procedure  Acts,  effect  of 20 

Commons,  in  inns  of  court,  expenses  of : . . . .         48 

Companions,  choice  of 80,  373 

Complicated  cases,  hints  for  mastering 350 

facts  to  be  understood,  before  law  sought  for 350 

Compromises,  counsel's  motive  in  urging  or  submitting  to 265 

CompuXsory  Examination 37 

Comyn's  Digest,  great  value  of 346 

the  best  book  of  reference  extant 346 

large  portions  now  obsolete 347 

Chancellor  Kent's  eulogy  of 346 

Dr.  Woodson's  account  of  its  method 346 

the  late  Mr.  Justice  Littledale's  familiarity  with 347 

Norman  French  headings  of,  an  impediment 347 

title  pleader,  the  most  elaborate 348 

student  recommended  to  purchase  the  work 348 

Conduct  in  Chambers,  practical  hints  concerning 373, 376 

Confession  by  prisoner  to  counsel 198, 203 

to  judge 203 

Mr.  Barron  Parke's  canon  respecting 204 

Conscience,  existence  and  functions  of.. .  .< 168 

definition  of 168 

cases  of,  in  Doctor  and  Student : 188 

reverence  due  to 196 

exercise  of  moral,  obligatory 197 

a  great  case  of 197 

rights  of  counsel  in  matters  of 219 

Constitution,  knowledge  of  by  legislator 58 

Consultations,  counsel  should  go  thoroughly  prepared  to 306 

Counsel,  speeches  at  nisi  prius  by 16 

non-responsibility  of,  to  actions 248,  253 

how  punished  for  moral  misconduct. 228 

ignorance  and  negligence  of 219, 247 

physical  energies  of 45 

demeanor  of 61, 129,  289,  391 

to  witnesses 385 

pecuniary  resources 47 

annual  dues  payable  by 49 

general  expenses 50 

reliance  on  friends  too  often  delusive 51 

occasional  sudden  success  of 52 

patience  sorely  tried 51,  73,  76 

dignified  duties  of 53 
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Counsel,  presumption  in,  not  tolerated 61 

dissipation  in 77 

early  rising  and  retiring  recommended  to 84 

interruption  of,  by  judges 76,  342 

should  reverence  the  Sabbath 84 

social  intercourse  and  relaxation  necessary  to 86 

injurious  effects  of  misrepresentations  to  the  court  by . .       '90 

cases  of  conscience  affecting 186,  191, 195, 201 

denunciation  of  unconscientious 192,  239 

client  suffers  by  employment  of  unconscientious 214 

must  possess  general  knowledge  of  a  practical  character.       119 

the  advantages  of  a  classical  education  to 120 

should  possess  knowledge  of  Latin  and  French 127 

should  understand  abbreviations  in  ancient  deeds 127 

should  aim  at  accurate  pronunciation 128 

are  not  sworn  except  as  Serjeants  or  Queen's  counsel. .  .188,  226 

when  he  may  decline  to  act 191,  201,  323 

confessions  made  to 198,  201, 204 

rights  and  duties  of 199, 217,  237,  245,  248 

privilege  of  speech  by 199,  385 

sophistical  arguments 205, 237 

moral  agent .206, 227 

must  be  truthful .208,  209 

expression  of  opinion  or  belief  by 210,  240 

functions  of 211,  215,  218 

act  in  aid  of  court. 212,  386 

duty  of,  in  prosecuting  and  defending  prisoners 215 

Judge  Crampton's  expression  of  it .- 216 

retainer  of 218, 223,  225 

fees,  what  and  when  may  be  recovered 218, 248, 249 

the  recent  case  of  Kennedy  v.  Broun r 250,  263 

general  use  as  to  pre-payment 254 

and  client,  unable  to  make  any  legal  contract  of  hiring 

and  service 250 

evils  attending  a  contrary  principal 258 

caution  and  firmness,  requisite  qualifications  in 223,  307 

inherent  difficulties  of  conscientious  advocacy 230 

acting  a  lie 232 

rigorous  fidelity  required  in 241 

early  knowledge  of  evidence  essential  to 264 

examination  and  cross-examination  of  witnesses  by 288 

readiness  in  applying  legal  principals  a  test  of  ability. . . .       291 

quibbling  humor,  caution  against  falling  into 343 

advantage  of  taking  a  common  sense  view  of  facts 344 

hints  to  young 385,  394 

dignified  admonition  of  the  civil  law  concerning 386 

should  thoroughly  master  the  pleading  in  every  cause . . .       386 
should  pay  especial  attention  to  proofs 387 
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Coumel,  must  question  -vdtnesses  deliberately 887 

taking  notes  of  the  evidence  a  responsible  duty 387 

should  see  that  verdict  is  properly  entered 388 

tender  of  bill  of  exceptions  by , 388 

junior  should  note  his  leader's  management  of  the  cause.  389 

time  and  manner  of  taking  objections 389 

must  not  interrupt  his  leader  or  the  judge 390 

must  always  distrust  "  very  plain  "  cases 390 

should  conceive  distinctly  the  scheme  and  scope  of  his 

case 390 

should  never  avoid  responsibility 391 

advising  on  evidence ; 390 

command  of  temper  in 392 

should  be  slow  to  take  offence 392 

should  cultivate  manner  and  voice 392 

calmness  and  self-possession  in,  requjsite  qualifications. .  393 

should  never  undervalue  an  opponent 393 

must  not  be  disheartened  at  facts  coming  out  adversely. .  393 

Countenance,  command  of,  requisite  in  practice  before  jurors 393 

County  Courts,  new  footing  of. 8 

present  number  of. 8 

courts  of  request  superseded  by 9 

appeals  from 9 

jurisdiction  of,  in  cases  of  copyright  of  designs 9 

popularity  and  efBciency  of. 9 

judicial  statistics  of. ^ 9 

Course  of  Beading 122 

Court  of  Criminal  Appeal... 24 

Court-hand,  advantages  of  an  acquaintance  with 127 

Court  of  Record,  inferior '. 8 

Court  of  Requests,  superseded  by  county  courts 8 

Courts  of  Justice,  written  proceedings  in 127 

purpose  of 238 

caution  concerning  attendance  at 377 

Cow,  sale  of,  a  difScult  case  concerning 309 

Cramming,  ill  effects  of 82 

Crampton,  Sir  0.,  objection  of,  to  judge  assuming  the  functions  of 

a  jury , 218 

Criminal  Appeal,  court  of 23 

Criminal  Lnio,  duty  of  counsel  in  prosecuting  and  defending  crimi- 
nals   24 

recent  improvements  in,  concisely  specified 24 

s,  prosecution  and  defense  of,  by  counsel  215 


D. 

Damages,  equity  now  may  award 8 

may  be  assessed  by  judge  by  consent 23 
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Dangers  besetting  candidates  for  the  bar,  caution  against 70 

of  dissipation 77 

Davys,  Sif  J.,  his  exposition  of  the  rights  of  advocacy 219 

incidents  in  his  personal  history 219 

his  opinion  that  counsel  fees  are  gifts 251 

Deaf  mute,  archbishop  "Whately's  distinction  between,  and  a  brute  131 

DebaUng  societies,  attendance  at,  recommended 361 

the  old  forensic 361 

example  of  Lord  Mansfield,  and  others 361 

archbishop  Whateley's  caution  concerning 363 

Debts,  may  be  taken  in  execution 17 

disclosure  of,  how  enforced 17 

Deceit,  statutory  imposition  on  Serjeants  and  others  guilty  of 228 

Decision  of  character 88 

Declarations  of  legitimacy,  decree  for 7 

when  and  how  obtained 190 

no  appeal  against 190 

exceptions  to 190 

Declaratory  Decree 7 

Delegates,  High  Court  of,  abolished,  and  its  functions  exercised  by 

the  House  of  Lords 5 

Delivery  of  goods,  peculiar  case  of,  constructive 314 

Demeanor  of  student 79 

of  counsel 61 

Demurrer,  to  pleadings  in  action  at  common  law 12 

and  plea  to  same  matter  allowed 12 

Designs,  piracy  of ,  9 

Dictionaries,  Dr.  Richardson's,  recommended 132 

Difficulty,  beautiful  observation  of  Edmund  Burke  on  the  uses  of.  72 

Digest  of  Sir  J.  Comyns 346 

Dignity  of  advocacy 53 

Dinner,  expense  of,  in  hall  of  inns  of  court 49 

Disbarring,  power  of,  vested  in  benchers 229 

Discipline  of  the  bar,  invigorating  nature  of 60 

Discount,  knowledge  of 175 

Dissipation,  its  fatal  effects  on  the  young  lawyer's  progress 77 

Distringas,  to  compel  appearance,  abolished 10 

Division  of  labor,  principle  of,  applied  to  the  legal  profession 298 

Divorce  and  Matrimonial  Causes  Court,  Judge 24 

declaratory  decrees  of 190 

establishment  of 25 

rules  and  orders  of 25 

who  may  practice  in 25 

"  Doctor  and  Student,"  learning  displayed  in 185 

Documents,  preliminary  inspection  and  production  of 10 

unstamped,  admissible  on  payment  of  penalty 11 

Domesday  Booh,  what 449 

Domestic  Polity,  subdivision  of 158 
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Dower,  law  of,  remodelled 17 

Dress,  observations  on 79 

Dues,  annual,  payable  after  call  to  the  bar 49 

Dugald,  Stewart,  on  practical  and  experimental  skill 116 

beneficial  effects  of  study  of  metaphysics 113 

his  remarks  on  a  passage  in  the  writings  of  Burke 121 

his  observation  on  reading 125 

on  public  speaking 112 

the  advantage  of  continual  reference  to  principals. ......  317 

on  early  aversion  to  legal  studies  of. 320 

on  attention,  memory,  and  association  of  ideas 330 

'  the  distinction  between  men  of  action  and  speculation. . .  360 

Dupin,  M.,  his  caution  against  envy 74 


E. 

Early  rising,  and  retiring,  advantages  of. 84 

Milton's  habit  of 84 

Earnest,  on  sale  of  goods 306 

doctrine  of  the  civil  law,  concerning 306 

Easy  Lessons  in  Reasoning,  Dr.  Whateley's  book  recommended. .  108 

Ecclesiastical  Courts  (see  Arche's  Court"),  jurisdiction  of 24 

Economies  (see  Political  Economy) 158 

Education,  Legal,  for  the  bar 33,  62 

Roger  North  on 33 

standard  of 37 

science  of  reasoning  an  essential  part  of. 106 

the  advantages  of  an  university 62 ' 

Ejectment,  cannot  be  combined  in  actions  of  tort  or  contract 11 

Electricity,  knowledge  of  useful  in  patent  cases 177 

Ellenhorough,  Lord,  his  advice  about  leading  questions 290 

Elocution,  gentlemanly,  of  capital  consequence 128 

work  for  study  of 129 

Enfranchisements  of  copyholds 6 

Engineering • 180 

Engrossing,  ofTence  of. 21 

Envy,  M.  Dupin's  caution  against 74 

Bishop  Hall's  portraiture  of  an  envious  man 74 

miseries  of 74 

emulation  distinguished  from 75 

Eguiiy,  records  in. 23 

character  of  practice  in 22 

decrees  for  injunction  or  specific  performance  in 23 

mva  voce  evidence  in 23 

assessment  of  damages  by 23 

rules  and  orders  of 24 

Error,  writs  of 18 
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Erskime,  Lord,  his  memorable  defence  of  Thomas  Paine 222 

on  the  dignity,  independence  and  integrity  of  advocacy. .      223 
anecdote  concerning,  on  his  encountering  a  dishonest  cli- 
ent at  consultation 224 

Ethics  (see  Moral  Philosophy}. 168 

object  of. 171 

application  of  principals  of. 172 

of  the  bar 185 

cases  of  conscience  from  •'  Doctor  and  Student," 187, 188 

191, 197,  201 

denunciation  of  unconscientious  counsel 191 

Paley's  notions  of  the  ethics  of  advocacy. 208 

monstrous  doctrines  of  Pufiendorf 210 

leading  points  of  honorable,  legitimate  and  virtuous  ad- 
vocacy        238 

Ethnology,  systematic  culture  of  the  science  recommended 157 

Etymology,  study  of. 132 

Euclid,  study  of,  invaluable 102, 181 

Professors  Playfair  and  Leslie's  eulogy  of 102 

remarks  on  the  study  of,  by  Dr.  Whately 102 

Europe,  Allison's  history-of 156 

Emdence,  importance  and  difiBculty  of  the  subject 264 

early  knowledge  essential. 264 

its  scdpe  and  object 265 

effect  of  undue  interference  with  its  principles 266 

leading  section  of  Mr.  Starkie's  Treatise  on,  obsolete. . . .  267 

defects  in  the  law  of,  noted  by  Blackstone. 267  " 

since  remedied 268 

general  principles  of 271, 272 

and  proof  distinguished,  competent.. 271 

satisfactory  or  sufScient 272 

sources  of. 272 

principals  o.f  exclusion 273 

best,  always  required 274 

secondary,  no  degrees  of,  recognized 275 

hearsay,  generally  inadmissible 275 

what  is  hearsay 276,  279 

must  be  given  upon  oath  or  affirmation 277 

cross-examination  a  grand  test  of  truth 277,  291 

res  gesta,  what  constitutes '. 278 

hearsay  in  matters  of  public  and  general  interest 279 

ordinary  course  of  business 282 

pedigree 281 . 

ancient  possession 281 

declarations  against  interest 281 

dying  declarations 282 

what  they  are 282 

artificial  efficacy  attached  to 283 
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2Sviclence,  judicial  records,  registers,  rolls  of  parliament 283 

estoppel,  nature  and  principle  of - 284 

presumptive v 284 

circumstantial , 285 

relevancy  of 286 

witnesses,  competency  of. 287 

credibility  of 287 

duty  of  judge  and  jury  in  dealing  with • •. . .  287 

examination  in  chief 288 

suggestions  to  counsel  on 289 

leading  questions  prohibited 290,  294 

with  what  limitations 294 

cross-examination. 291 

general  rules  of. 294 

impeaching  character  of  witness 294 

limitation  of. 294 

re-examination 294' 

its  proper  office 294 

treatises  on,  recommended 295 

taking  notes  of,  responsible  duty  of  counsel 387 

Eaximination,  no  preliminary,  for  admission  of  law  students 

of  witnesses,  how  conducted 288, 295 

Exceptions,  demeanor  of  counsel  in  tendering 388 

Execution,  what  property  may  be  taken 17 

speedy 17 

Eoeperimental  Philosophy 180 

Experts,  ancient  docunjents  interpreted  by. .  -. 127 

r. 

Fact,  questions  of,  how  stated  and  determined 11 

FcKits  of  a  case  to  be  mastered,  before  law  sought  for 349 

the  act  of  stating  viva  voce,  how  acquired 359 

the  late  Lord  Truro's  method  of  dealing  with 393 

coming  out  adversely,  counsel  must  not  be  disheartened  at,  393 

Failure  at  the  bar,  causes  of 33 

contingency  of,  should  be  considered 50 

Fallacies,  tested  by  logic 106 

Features,  command  of,  requisite  in  nisi  prius  advocate 393 

Fees  (see  Counsel),  counsel's,  an  honorarium. 218 

the  great  case  of  Kennedy  v.  Swinfen 250 

counsel  and  client  mutually  incapable  of  making  any  legal 

contract  concerning  fees  for  advocacy 251 

pupils -.  • .  •  321 

Fickleness  instudy • 88 

Finch,  Sir  H.  (see  Nottingham,  Lord),  remark  of,  on  the  law 

observations  of,  on  the  hours  of  study 82 

Firmness,  an  essential  requisite  of  counsel 223 
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Follett,  the  late  Sir  Wm.,  demeanor  of,  as  an  advocate,  a  model. .129,  393 

his  aptitude  for  mastering  complicated  cases 349 

his  early  attendance  at  debating  societies 361 

Foreign  policy,  principals  of. 160 

Forensic  duties,  scope  of. 42 

society,  the  old 361 

Forestalling,  offence  of 21 

Formation  of  legal  character,  suggestions  for  the 69 

general  conduct 182 

knowledge 118 

mental  discipline 95 

Forteseue,  his  boast  of  the  noble  families  sprung  from  the  law ....  40 

Frauds,  Statute  of,  concerning  the  sale  of  goods 306 

the  supposed  framer  of  it 306 

excellence  of  its  proviisions 306 

universally  adopted  in  the  United  States 306 

Freedom  of  speech  of  counsel 201 

its  moral  and  legal  limits  and  responsibilities 385 

Freehold  property  subject  to  debts 6 

Friends  selection  of. 79 

Fwnds,  the  public,  knowledge  of  the  system,  desirable 176 

sufficiency  of,  on  coming  to  the  bar 48 

G. 

Galvamism,  knowrledge  of,  advantageous  to  lavyer 178 

Gay  life 81 

General  Conduct... 69 

Demurrers,  advantages  of 12 

Knowledge,  acquisition  and  use  of. 118 

disparaging  views  of. 174 

warning  words  concerning 183 

Geography  knowledge  requisite 133 

Mr.  Douning's  remark  concerning 133 

sources  of  study 134 

Geometry,  study  of.. .  ^ 100 

instances  of  ineffectual  study 100 

Gestv/re,  efforts  to  acquire  a  becoming 129, 392 

Going  down  to  court,  object  and  utility  of. 377 

Roger  North  on 377 

caution  concerning 388 

how  to  benefit  by 389 

Good  society,  its  snares  to  the  student 81 

Gossiping 89 

Government,  science  of. 157,  399 

theory  and  structure  of 161 

Grammar,  knowledge  of. t 132 

Gra/ndeur  of  the  law 41 
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Gray,  a  remark  of,  concerning  early  aversion  to  legal  study 320 

Grecian  Antiquities,  Grecian  and  Roman,  study  of 126 

Cfreece,  History  of  Dr.  Smith's  Dictionary  recommended 125 

Mr.  Keightley's  History 139 

Dr.  Thirlwall's 140, 141 

Mr.  Grote's  book  the  best 140 

in  what  respect  superior  to  that  of  Borne 146 

Guidance  to  the  bar,  deficiency  of  systematic 34 

Guildford,  Lord,  his  moderation  in  dress ,. 79 

Cfuilt,  confession  of,  duty  of  counsel 197 

Chuizot,  M.,  on  the  decline  of  the  Roman  Empire 158 

H. 

Bale,  Sir  Matthew,  Bishop  Burnett's  account  of  his  quickness. ...         73 

his  maxim, /esttna  lente 73 

his  plain  dress 79 

his  displeasure  at  foppish  students 80 

exhorts  to  moderation  in  study 73 

his  reverence  for  the  Sabbath 85 

his  prescribed  rules  of  conduct  on  ascending  the  seat  of 

justice 242 

his  scruples  in  advocacy 238 

recommends  common-placing 335, 381 

Hall,  Bishop,  his  rebuke  to  those  who  despise  scholarship 60 

portraiture  of  the  patient  man 72 

of  the  envious  man 74 

caution  against  haste  in  studying t.        86 

Ball,  Robert,  on  the  false  philosophy  of  "  utility  " 169 

Ballam,  Mr.,  his  Middle  Ages 154 

Ballam,  Mr.,  his  parliamentary  logic 233 

may  be  called  the  logic  of  lying 233 

Hannibal,  character  and  genius  of 146 

Baste,  effect  of,  in  study ." 88,  299 

]  a wyers  in,  who  are 299,  354 

folly  of  rushing  to  the  bar  unprepared 299 

remarks  of  the  late  Mr.  Chitty 299 

Bealth,  considerations  concerning 45 

Herschel,  Sir  J.,  his  excellent  discourse  on  natural  philosophy —       180 

Bints  to  young  counsel 385 

for  mastering  cases 394 

to  embarrassed  and  confused  speakers 359 

on  going  do wn  to  court 378 

for  examination  of  witnesses. 289,  386 

Bistory,  (see  Constitutional  Law  and  History) 135, 160 

method  of  reading 133, 151, 155, 436,  450 

chronology  of 133 

caution  to  student  of ' 130 
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History,  birdseye  view  of , 138 

barrenness  of  Oriental 139 

of  the  people  and  their  rulers. 139 

books  for  the  study  of 136, 156,  163,  450 

principles  on  which  it  should  be  studied 146 

political  significance  of  facts  of. 159 

Holidays  and  vacations,  enjoyment  of 85, 86 

Holroyd,  Mr.  Justice,  observations  of,  on  the  rights  and  duties  of 

counsel 201 

Horce  PawUnee  (Dr.  Paley),  recommended  to  student 114 

an  incomparable  specimen  of  reasoning 114 

I. 

Jgnorcmce  of  counsel 248 

dangers  of. 123 

Inattention,  the  source  of. 97 

Income,  on  coming  to  the  bar;  considerations  respecting 47 

Inns  of  Court,  admission  to 48 

chambers  in 48 

form  of  certificate  of  respectability 67 

church  and  chapels  of 49 

annual  dues  of 49 

Integrity  and  honour,  necessity  for 91 

Intemperance,  consequences  of 78 

Interest,  ready  calculation  of,  a  very  useful  qualification 175 

Interruption  of  counsel  by  judges 76 

J. 

Jealousy  and  envy,  caution  against 74 

Johnson,  Dr.,  on  patience  and  perseverance 51 

his  prayer  on  commencing  the  study  of  the  law 54 

recommends  moderation  in  study 82 

his  view  of  advocacy 237 

observation  of,  that  knowledge  is  of  two  kinds 119,  344 

caution  concerning  this  remark ,  119, 120 

diapproves  common  placing 383 

K. 

Karnes,  Lord,  his  observations  concerning  the  necessity  of  study- 
ing the  law  historically 65 

"  Keeping  Term,"  in  inn  of  court,  expose  of 49 

Keightley's  Outlines  of  History  recommended 138 

Knowledge,  dangers  of,  not  to  be  compared  with  the  dangers  of 

ignorance 123 

L. 

Langdale,  Lord,  observations  on  the  duty  of  counsel 213 
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Language  inqportance  of  ca-Uical  knowledge  of. -  •  •  131 

the  best  authors  for  the  study  of 132 

knowledge  of  French  and  Latin  iudispensable  to  the  student  127 

Latin,  ridicule  following  its  mispronunciation 127 

Law,  opinion  of  court  on  question  of.. •••>.•.••.'•••  • 11 

fusion  of,  and  equity ,..,.....' 7 

.         what  constitutes... 27 

speaketh  by  good  pleading 27 

general  rules  of. 28 

difQculties  and  facilities  in  the  study  of ............... .  29,  30 

proposed  amendment  of,  by  Queen  Elizabeth 29 

its  "  grandeur  " 34 

distinguishing  features 43 

the  science.  .  .• .'..... 44, 121 

the  object 170 

ethics  combined  with 170 

is  founded  on  the  law  of  God  and  reason 195 

its  object  the  promotion  of  truth  and  ju.stice 239 

difBeuIt  to  recommend  the  proper  commencement  of  the 

study 297 

observatiou  of  Lord  Coke,  that  reason  is  the  soul  of.. . . .  354 
facts  to  be  understood,  before  law  sought  for,  in  dealing 

with  complicated  cases 349 

Lawyers,  one  thoroughly  imbued  with  principles  cannot  go  far 

wrong  however  sudden  his  emergency. ,. 318 

Leadiny  cases,  at  Common  Law,  by  the  late  Mr.  J.  William  Smith,  358 

practical  suggestions  to  students  for  retaining  names  of. .  356 

readiness  in  recollecting,  a  valuable  accomplishment 357 

Lectures,  the  method  of  teaching  law  by  means  of,  considered ....  303 

invaluable  for  teaching  physical  science 180 

facilities  aflForded  by,  at  King's  College,  London 180 

Legal  character,  suggestions  for  formation  of. 69, 114 

Legal  studies,  difficulties  of .' 115 

Leslie',  Professor,  eulogy  of  the  eloquence  and  accuracy  of  the 

Greek  geometers 57 

ZAhrary,  expense  of  private 50 

of  inn  of  court,  students  access  to 49 

Lies,  Pale/s  doctrine  of. 208 

Puffendorfs 210 

the  acting 232 

Hamilton's  system  of  logical  lying 233 

Dr.  Johnson's  notions  conceniing 238 

Limitations,  acknowledgments  must  be  in  writing 16 

in  real  actions 16 

on  specialties 17 

lacke,  oii  the  study  of  words 132 

his  beautiful  words  concerning  knowledge  taken  on  trust.,  315 

on  hastiness  in  forming  judgments 325 

33 
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Logic,  necessity  of  familiarity  vrith,  illustrated 102 

nature  and  province  of. C2 

Dr.  Whately's  elements  of,  recommended 107 

his  easy  lessons  on  reasoning 109 

Mill's  logic 108, 109 

the  leading  rules  and  terms  of. t 131 

Long  Vacation.,,' •    4 

Lord's  Day,  reverence  for 85, 86 

Lungs,  sojindness  of,  required  for  court  practice 45 

Lyndhurst,  Lord,  his  wonderful  aptitude  for  mastering  complicated 

cases 349 


MeCulloch,  Mr.,  his  Political  Economy 163 

his  edition  of  Smith's  Wealth  of  Nations 163 

utility  of  his  Dictionary  of  Commerce 176 

MacJceldy,  on  judicial  power  encroaching  on  moral  duties 171 

Mackintosh,  Sir  J.,  condemns  Bishop  Butler's  style  of  composition      114 

regards  him  as  a  great  thinker 114 

moral  philosophy,  what  it  is 168, 170 

Magistrates,  summary  jurisdiction  of 24 

qualification  and  responsibilities  of 59 

ignorance  of 61 

privilege  of  speech 200 

Magna  Charta,  Lord  Coke's  words  concerning 26 

Mansfield,  Lord,  study  of  the  art  of  oratory  by 129 

his  plan  of  reading  ancient  history 138 

Mathematics,  study  of,  recommended  for  the  discipline  of  the  mind,        99 

advantages  derived  from  early  study  of 120, 180 

knowledge  of,  requisite 179 

lectures  on 180 

Maxims  and  principles 339 

their  value  to  jurists  and  practitioners 339 

Mechanics,  knowledge  of  technical  terms 179 

classes  at  King's  College  for  the  study  of 180 

Medical  Jurisprudence,  necessity  of  knowledge  of 173 

Dr.  Beck's  and  Dr.  Taylor's  treatises  recommended 174 

attendance  at  lectures  on  anatomy 174 

surgery  and  chemistry  highly  advantageous 174 

Memory,  cultivation  of  the ■  103 

may  be  vastly  improved  by  judicious  exercise 112,  325 

remarks  of  Dugald  Stewart 330, 334 

the  qualities  of  a  good 331 

practical  suggestions 330,  334, 350 

Mental  IHscipline 95 

early,  indispensable 96 

fatal  consequences  of  neglecting 97 


Index.  499 

Pagi. 

Mental  Discipline,  absolutely  necessary  for  success  at  the  bar. ...  99 

-    LordBaoon'sencouragementtowardsenteringonacourseof,  98 

mathematics  eminently  calculated  for 99 

instances  of  the  useful  study  of. 99 

beauty  of  Euclid's  reasoning 102 

Chillingworth's  works  recommended 109 

Bishop  Butler's  analogy  and  sermons 114 

chess  contributory  to 115 

progress  of  the  mind  under  the  course  suggested 115 

Mercantile  Law,  recent  improvements  in,  by  the  legislature  ......  20 

Smith's  Compendium  of 297 

Method,  advantage  of,  in  study 73 

Middle  Ages,  History  of  the , 87 

Mill,  Mr.  J.  Stewart,  his  logic 108 

his  political  economy 164 

Milton,  his  habit  of  early  rising 84 

Mind,  the 70 

its  training 95 

operation  of , 172 

Mischoice  of  the  bar,  unfortunate  position  of  one  making , 

Misconduct,  moral,  in  counsel,  how  punished 228,  230 

Misrepresentation  (see  Fraud)  of  facts  by  counsel 91 

dangers  of .* 91 

respecting  ability  of  a  third  person 91 

.  first  action  for 91 

vehement  disapproval  of  Lord  Eldon. 91 

on  whatgrounds 91 

Moderation  in  studies  recommended 82 

Modern  History,  study  of. 137,  157 

transition 149 

character 149 

lectures 150 

Monopolies,  statute  of 178 

Moral  Faculties,  exercise  of 197 

Philosophy 157 

its  study 113 

system  of,  essentially  Christian 168 

writers  on. 168 

its  province 172 

stationary  character  of  metaphysics , 172 

works  suggested  for  the  study  of 173 

Morals,  corruption  of 65 

Natural  Philosophy,  attendance  at  lectures  on,  recommended 180 

lawyers  must  be  acquainted  with , 180 

Sir  J.  Herschel's  admirable  dissertation  on IgO 
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Natural-born  Subject,  establishing  the  right  to  be, ..,.,.,.,.,.. .  7 

Navigation  Laws,  a\iTO%s>Xadi ,,..,,.  21 

Negligence  of  counsel .,......,,,..,.., 38 

Newspapers,  should  be  banished  from  tutor's  ehambers 376 

Newton,  Sir  Isaac,  mathematical  knowledge  of ,....,,.,.,.  63 

Nichols,  Sir  H.,  his  chronology  of  history ,...,...  133 

his  observation  on  the  errors  of  history . .  .y ,.,.,,..,,. .  451 

Niebukr,  his  history  of  Rome .,,,.., 142 

his  opinions. ....,., , ,,,..,,..,,,,,..  145 

Nisi  Prius,  sittings  at ,,..,..,.  4 

Nobility,  what  is  true.. ...... ..,...,.,.,.,,,.,.,..  62 

should  be  instructed  in  the  laws. .  .,..,......,..<.,,..  51 

Nominal  students ....,,..,.,,,.,..,..  55 

North,  Soger,  on  the  necessity  of  patience, 61 

on  companions. ........,.,,,,....  80 

on  hours  of  study ,...,.......,,.  83 

on  youthful  application , , ,  97 

recommends  frequent  discussion  of , 361 

points  of  law  between  students. . . , ,,...,...,...  361 

his  caution  concerning  students  going  down  to  court, . . .  376 

the  system  of  common  placing  approved  by. ....,.,..,,,  381 

0. 

Oath  imposed  on  advocates  by  Justinian ,.,,.,,..,,,...  226 

OlfjecUons,  lying  by  with,  discouraged , , ,,,,,.,,..  14 

Offence,  couusel  should  be  slow  to  take ,..,,.,..,.,,,.  392 

Office,  qualifications  for.  ,....•••.. , , : . .  62 

Official  Habits , , 121 

Opinion  of  Court,  on  question  of  law,  how  taken. ..,,.,.,,,...  11 

expression  by  covingel  on  client's  case 211, 240 

Opponent  never  to  be  undervalued  by  counsel , , 393 

Oral  Examination  of  parties. .  • . , ',,.,,,...., , . , ,  10 

P. 

Faine,  Thomas,  Erskine's  defence  of , 221 

fittley.  Dr.  his  Horm  Palina,  an  incomparable  specimen  of  reasoning,  113 

strongly  recommended  to  law  students 113 

specimen  of  mental  exertion  for  which  students  must  pre- 
pare   98 

his  political  philosophy ,  116 

on  rights  and  duties  of  advocacy. 208, 237 

his  doctrine  of  lies 209 

Parents,  ambitious  anticipations  of 41 

caution  to C7 

early  neglect  of  mental  discipline  of  children  by. , 96 
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Patent  and  Registration  Laws^  scientific  knowledge  in  lawyers  ne- 
cessary to  deal  with 177 

a  fruitful  source  of  litigation 178 

the  varied  subjects   of j  ^ 178 

technical  terms  in , . . .  ^ 179 

courts  having  cognizance  in  matters  of^ ..;... « 179 

Patience,  necessity  for 51 

great  advantages  of 70, 73 

and  slowness  of  belief,  the  strongest  mark  of  a  sound 

judgment < 336 

Patronage,  vigilence  of  the  bar -and  process  concerning  its  exercise,       62 
Pecuniary  Besoui'ces,  what  necessary  on  coming  to  the  bar.  ..47,  67,  321 

Perseverance,  rewards  of ^ 38 

Personal  Fitness  for  the  bar. ........ .^ ..  ^ ................... .  46,  70 

Pettifoggers - 69, 396 

Phillips,  an  observation  on  the  dress  of  students.. 79 

recommends  students  to  debate  points  of  law 362 

Philology,  science  of. ^ 157 

Philosophy,  natural  and  experimental,  lawyers  should  beacquainted 

with *. 180 

Physical  Powers,  importance  of  considering  both  to  parent  and 

student < i > 45 

Science,  early  acquaintance  with  the   elements   of,  neces- 
sary..................... . 177 

Physician,  fees  of,  when  reasonable. <....  246 

Plain  cases,  always  to  be  distrusted. 391 

Playfair,  Professor,  his  edition  of  Euclid.the  best  ada{>ted  to  stu- 
dents . - V 101 

the  oldest  book  of  elementary  geon»etry,  the  best. .......  102 

Pkadmg,  improvements  effected  in 12 

the  law  speaketh  by  good. 27 

questions  of  fact  may  be  referred  to  jury  without 11 

Political  Economy,  province  of < 158 

questions  on,  how  discussed 162 

its  immaturity  as  a  science 163 

prineipal.terms  and  ambiguities  of. 163 

works  on, 163 

knowledge  of,  Valuable  to  the  lawyer 163,  166 

illustrative  cases  at  law 166 

Political  Philosophy,  principles  of. 157 

subjects  within  the  province  of.. 157 

recent  work  of  Lord  Brougham  on.. 157,  458 

sources  of 1 60 

Politics,  study  of. • * 141 

Pollock,  Lord  Chief  Baron,  his  opinion  on  the  duty  and  responsi- 
bility of  counsel 248 

Practice^ " • 27 

private ■ 39 
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Practice,  court,  qualifications  for 

of  leading  counsel,  confining  their  practice  to  one  court, 

recommended 

Practical  skill,  in  what  it  consists 116 

Practical  study  of  the  law 297 

Roger  North's  observation  on  the  difficulty  of  suggesting 

the  proper  method  of  commencing 297 

omission  of  systematic  training 298 

solitary  reading,  caution  concerning 300 

attending  lectures 303 

necessity  of  keeping  in  view  the  unity  of  the  profession. . .       304 
books  which  may  be  read  by  student  immediately  previous 

to  attendance  at  chambers 303 

attendance  at  chambers,  the  best  method  for 305,  321 

practical  illustrations  of  it 306 

Practical  suggestions  (see  Hints)  designed  to  facilitate  the  study 

and  practice  of  the  law .' 323 

Precedents,  in  conveyancing,  the  use  of 83 

Preliminary  Examination,  new  phase  of  the  question 35 

conclusion  of  commissioners  on  the  question 36 

Presumption,  not  tolerated  at  the  bar 62 

Principles,  of  justice,  unchangable  nature  of 27, 194 

of  enjoyment  of  property 28 

dangers  attending  the  exclusive  study  of 308 

necessity  of  constant  reference  to,  in  study  and  practice. .       317 

the  late  Mr.  Starkie's  illustration 317 

Dugald  Stewart's  opinion 318 

one  thoroughlj^imbued  with,  cannot  go  for  wrong,  how- 
ever sudden  the  emergency 318 

how  to  acquire  readiness  and  accuracy  in  applying 327,  339 

illustrations  and  exercises  in 340 

Prisoner,  rights  of 198 

confession  by,  to  counsel 197,  203 

to  judge 203 

not  compelled  to  criminate  himself 199 

defence  of,  by  counsel 199,  215 

counsel  cannot  refuse  his  retainer 225 

Private  Opinion,  expression  of  by  counsel  on  client's  case,  not  al- 
lowable  211,  240 

Privilege  of  Speech 200,  385 

Privy  Council,  improvements  effected  in 4 

its  authority  in  matters  relating  to  patents 179 

Prises  of  the  bar 38,  43 

Probate,  Court  of,  establishment  of 24 

judge  of. 24 

who  may  practice  in. 25 

rules  and  orders  of 25 

Profligate  advocacy 231 
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Promises  of  support  at  the  bar,  by  friends,  often  delusive 51 

Pronunciation,  accurate,  should  be  aimed  at 127,  130 

ridicule  occasioned  by  improper 127 

Property,  principle  of  enjoyment 28 

origin  of 322 

Psychology,  province  of 171 

sources  of  study  of 172 

Public  Funds,  knowledge  of  system 176 

Public  Law,  study  of 159 

Public  Policy,  courts  frequently  occupied  with  questions . .   .....  166,  417 

Public  Speaking,  art  of,  to  be  cultivated 64 

an  essential  feature  in 112 

hints  for  acquiring  method  in 359 

Puffendorff,  his  doctrine  of  lying 210 

Punishment  for  misconduct  at  the  bar 230 

Pupilage,  period  of  probation ,  321 

practical  cgusiderations  in  reference  to  it 321 

students  conduct  in  chambers 373 

usual  fee  for 322 

how  pupil  to  prosecute  studies  advantageously 305 

course  for  the  common  lawyer ' 305 

Q.' 

Qualifications,  personal,  for  success  at  the  bar 67 

for  ofBce 62 

for  the  legislature 57 

for  the  magistracy, 59 

Quakers,  affirmation  by 16 

Question  of  law,  mode  of  taking  opinion  of  court  on 11 

of  fact,  may  be  referred  to  jury  without  pleadings 11 

Quibbling  humor,  caution  against  falling  into 343 

Quoting  cases,  caution  to  counsel  in 214 

B. 

Eaithby,  Mr.  remark  of,  on  the  advantage  of  a  ready  recollection 

in  quoting  cases 357 

his  suggestions  for  reading  reports 366 

Readiness  and  accuracy  in  applying  legal  principles 339 

Reading,  course  find  object  of 122,  304,  324,  332 

hours  for 83 

intellectual  powers  weakened,  if  reflection  not  brought  to 

aid  of 124 

Dugald  Stewart's  observations  respecting 124 

should  be  steadily  pursued 328 

undue  prosecution  of  particular  topics  to  be  avoided.. ....  329 

systematic  endeavors  to  remember  what  has  been  read, .  330 
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Meading,  DugaM  Stewart  on  acquiring  habits  of  aittention,  training 

the  memory,  and  associating  the  ideas 330,  334 

eantion  concerning  haste  and  slovenliness  in 353 

reports,  practical  suggestions  for. 366 

Seal  Actions,  remodelled .....,.,...,....,...,         17 

Real  Property,  revision  and  improvement  of  the  law  of ..,,...., .  7 

Seasoning,  powers  of,  how  tested 100, 103,  236 

science  of 106,  130 

early  lessons  in 109 

Chillingworth  on 109 

Paley'a  Horae  Paulinse 113 

Seoollection  and  thoiight,  how  to  promote  distinctness  of. » . .       352 

Records,  assistance  in  reading  of 128,  436 

contractions  used  in  printing  them 128 

Se^examinaUon  of  witnesses,  discretion  necessary  in 294 

Seference,  how  to  acquire  facility  of 344 

Comyn's  Digest,  the  best  book  for 346 

Seflection,  intellectual  powers  weakened  by  reading  without 124 

caution  concerning 353 

necessary  to  aid  the  memory 332 

Siformation,  Lord  Bacon  on 29 

Sefwmatory  Institutions 24 

Segrating,  offence  of 21 

Selaxation,  necessity  for 86 

Replevin,  joinder  of,  with  tort  or  contract,  not  allowed. H 

Reports,  necessity  of  constant  study  of , 319 

increasing  voluminousness  of 319,  370 

reasons  assigned  for  it 370,  371 

noting  up  recent  decisions  specially  important :       348 

reading  and  exercises  framed  upon 366,  370 

whether  to  begin  with  the  earlier  or  later 366 

Chancellor  Kent's  account  of  the  old ,       366 

King  James  II's  appointment  of  two  reporters 372 

Requirements,  professional 69 

of  advocacy , 43 

Responsibility  of  Counsel 207 

should  never  be  evaded  in  advising  a  client 391 

of  attorneys 38 

Retainer,  refilsal  of. 218,  225,  241 

Retiring  Early,  salutary  effects  of. 84 

Revealed  Truth,  and  morality,  lukewarmness  concerning,  depre- 
ciated  ^ 169 

Rhetoric,  Whately's  elements  of 130 

Richardson,  Dr.  excellence  of  his  dictioflary 132 

Ridicule,  consequent  on  incorrect  pronunciation . ., 127 

Rights  and  Wrongs,  general  rules  respecting 27 

Ritso,  Mr.  his  opinion  on  solitary  reading 301 

Rivalry,  (see  The  Bar) 32, 194 
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Bohertsm^  Dr.  his  history  of  Charles  T .,..., 155 

Home,  uiid«r  tile  Empire , 147 

political  annals  of. 146 

JJomon  adTocacy,  later,  corruption  of.... 244 

advocate  incapable  of  making  a  contract  for  remuneration 

for  his  services 256 

AnUquiHes ,. 126 

Literature 126 

History 138 

Arnold's , 126,146 

Keightley's 139,  156 

Niebuhr's 142 

Merivale's 146 

Schmitz's 149 

its  obscurity... 146 

parallel  between  it  and  Grecian 146 

poinds  of  resemblance  between  it  and  English. .......  147 

Xaw,  knowledge  of,  essential..... 126 

Homilly,  Sh-  S.  an  advocate  of  common-placing 384 

Rulers,  history  of  the  peoples' 139 

Rules  of  Practice  of  superior  courts,  power  of  judges  to  make. . ...  3,  25 

S. 

Sabbath,  reverence  for 84 

Sale  of  6roo(2s,  principles  regulating.... 305 

■  of  a  cow,  whether  any  delivery  or  not.. 310 

of  cigars,  a  peculiar  case  concerning r 314 

Satisfied  Terms,  assignment  of 21 

Saunders,  Sir  Edmund,  his  origiTi  and  progress. 205 

rebuke  of,  when  at  the  bar,  for  his  subtle  pleading, .....  206 

Sdimitz,  Dr.  (see  Roman Histori/')......,. ...149,  156,  144 

Sciences  and  Arts,  early  acquaintance  with..... 177 

technical  terms  must  be  learned. 179 

means  of  knowledge  of. 180 

Se^-edttcation,  Dr.  Southey's  hint  to  self-taught  men 

Self-possession,  advantages  attending  it • 120 

Seneca  quoted .,. 44,  83,  85, 183,  329 

Sergeants-at-Law,  former  monopoly  of  abolished 227 

oath  of. 187,227 

associated  in  circuit  commissions 227 

barristere  formeriy  compelled  to  assume  rank  of 228 

statutory  interference  concerning. 229 

Sessions,  estimated  annual  expense  of  attending 50 

Sidney,  Sir  P.  remarks  of,  on  selecting  associates. 80 

Slander,  when  counsel  not  liable  to  action 200 

Slang  and  frivolity  to  be  avoided  by  the  student 129 

Smith,  Adam,  his  Wealth  of  Nations ■ 163 
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Smith,  Mr.  John  William,  an  illustration  of  the  evil  of  solitary 

reading • 301 

his  system  of  attending  tobusiness  in  his  tutor's  chambers,      375 

his  rule  never  to  undervalue  an  opponent 393 

Dr.,  facilities  afforded  for  studying  classics  by  his  diction- 
aries        125 

his  history  of  Greece , 141 

his  edition  of  the  Decline  and  Fall  of  the  Boman  Empire,      153 

Smyth,  Professor,  his  lectures  on  Modern  History 151,  154 

on  Political ,  Economy 162 

Sodal  Science,  Lord  John  Russell's  inaugural  address  at  meeting. .         21 

Society,  dangers  to  student  of  yielding  to  encroachments  of. 81 

Solitary  reading  for  the  bar,  caulion  concerning ' 300 

examples ■. 300 

Mr.  Ritso's  observations  on 301 

the  books  best  suited  to  one  commencing  the  system  ....       302 

Solomon,  warning  words  of 1 83 

Sophistry,  resort  to,  condemned 205,  236 

South,  Dr.  on  delibeiation  in  study 73,  326 

conscience,  what  it  imports 168 

Southey,  Dr.  remark  concerning  self-taught  men 120 

history  poisoned  by  party  spirit 424 

denunciation  of  Hallam's  Constitutional  History 429 

Sovereignty,  subject  of,  considered 161 

Speech,  privilege  of 200,  385 

Spelman,  Sir  H.  deserts  the  study  of  the  law  in  despair 320 

afterwards  returns,  and  succeeils -.       320 

St.  Germain,  Christopher,  capacity  and  endowments  of. 184 

his  "  Doctor  and  Student" 184 

Stock  Exchange,  acquaintance  with  the  business  of,  desirable 194 

Student,  introduction  of,  to  Lord  Coke 2 

training 32,  298 

elementary  studies 33 

reception  into,  the  profession 34,  66 

sources  of  encouargement 34 

classical  examination 305 

benefit  of  lectures 303 

voluntary  examination 35 

self-education 66 

temperament 67,  70 

time  and  attention  heavily  taxed 78,  82 

considerations  respecting  health 45,  77,  82 

pecuniary  i-esources 47,  67,  321 

prospects  of  business .' 51 

patience 51,70 

should  form  early,  a  fitting  conception  of  duties  of  advo- 
cacy         53 

character  of,  nominal 51 
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Student,  Justinian's  address 57 

qualifying  for  the  legislature 57 

magistracy 58 

demeanor  of. 60 

advantages  of  an  university  education 62 

the  real  working 62 

business  habits : 64,  78 

caution  to  parents,  concerning 67 

formation  of  legal  character 69 

besetting  dangers 69,  70 

obstacles  to  be  overcome ; 72 

difficulty,  his  best  friend 72 

hasty  and  impetuous  temper  unsuitable  for  the  study  of 

the  law 73 

jealousy  in , ■  ■  ■  ■ 74 

dangers  of  dissipation 77 

intemperance 78 

dress ' 79 

companions 80,  373 

society 81 

"  cramming  " 82 

reading 83,  122,  303,  324,  332 

early  rising 84 

reverence  for  the  Sabbath '. 84 

holidays. ^ 85 

decision  of   character  generated  by  well-regulated  am- 
bition          87 

gossiping .90,  376 

must  have  an  inflexible  regard  for  truth 90 

value  of  a  Christian  character  to 92 

Chief  Justice  Wilmot  a  shining  example 93 

mental  discipline  of. 95 

difficulties,  how  overcome 115 

acquisition  and  use  of  general  knowledge 1 18 

St.  Germain's  advice  to 183 

Lord  Eldon's  letter  to 

Sv/nday,  reverence  for .- 84 


T. 

Taking  Notes,  difficult  and  responsible  duty  of 387,  388 

Technical  Errors,  amendments  of 12 

Temper,  sorely  tried  in  practice  of  the  law 70,  179 

hasty  and  impetuous,  unsuited  for  the  study  of  the  law . .         73 

advantages'  of.  a  good 76 

command  of,  especially  requisite  when  losing  a  case «  392 

Tender,  its  relation  to  political  economy 166 
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Thought,  capabilities  for. , < . .  .98, 131 

essential,,  requisite  in  student ..........,.,...<...       112 

means  of  disciplining 115 

distinctness  of,  how  pronioted 352 

Training  for  the  bar 30 

sad  consequences  of  deficient 298 

the  late  Mr.  Cbitty's  remark  concerning. 299 

of  mental  faculties ....112,  324 

Trial  hy  Jury,  in  equity  cases. 7 

Triail  of  question  of  fact  without  jury .........<>......         11 

improved  procedure  at 16 

summing  up  of  evidence  by  counsel 13 

Truth,  regard  for , .........90,  185 

importance  of  its  observance ........  i 198,  209 

sovereignty  of 208 

justice  reached  only  through .....       217 

duty  of  judge  to  aim  at 225 

dangers  of  indifference  to 232 

U. 

Vnconscientioumess,  in  advocacy .190,  214,  239 

Undefended  Actions,  rarity  of. 19 

United  States  of  America  (see  Amerieay. 

Universal  History,  by  Lord  Woodhouselee. 136 

an  extract  from.... ..136,137 

Universities,  best  introduction  to  the  bar. .  - 62 

caution  to  students  coming  from 64 

Usury  Laws,  abrogated 21 

Utility,  pseudo-philosophy  of 169 

y. 

Vacations,  enjoyment  of 85 

Viva  Voce,  statements  of  facts  and  arguments,  the  art  of,  how  to 

acquire 358 

Voice,  cultivation  of  the 392 

Vulgarity  in  counsel  to  be  avoided 392 

W. 

Watts,  Dr.  on  acquiring  habits  of  close  attention 325 

Weights  and  Measures,  ready  knowledge  of,  essential 175 

WensUydale,  Lord,  his  canon  defining  the  duty  of  counsel,  after  a 

prisoner's  confession .' 204 

Whately,  Archbishop,  his  remai'ks  on  tlie  study  of  Euclid 102 

his  logic... 106 

political  economy,  object  of. 162 

observations  of,  on  reading 124 
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Wluitely,  Elements  of  Ehetoric,  its  value 130 

his  Easy  Lessons  on  Reasoning 109 

his  eulogy  of  Paley's  Hores  Paulina 113 

his  observation  on  the  dangers  of  advocacy 232 

cautions  concerning  attendance  on  debating  societies 363 

.  WheweU,  Dr.  his  Elements  of  Morality  recommended- 161,  168 

his  remark  on  the  reverence  due  to  conscience 196 

WUrmt,  Sir  J.  Eardley,  Christian  character  of « . . .         94 

Blackstone's  letter  to  him  on  his  elevation  to  the  bench. .         93 

his  judicial  merits 93 

his  letter  to  his  son 94 

Wingale's  Maxims,  study  of,  recommended  by  Mr.  Preston 294 

"  Wisdom  of  our  ancestors,"  phrase  of,  when  first  used 17 

Withdrawing  a  Juror,  authority  of  counsel  for 248 

Withdrawing  Record,  counsel's  authority  for 248 

Witness,  improved  system  of  dealing  with 15 

demeanor  of  counsel  to 241 

examination  of,  how  conducted 288 

hints  for 289,  387 

competency  of 287 

credibility  of 287 

leading  questions  to 290,  293 

character,  how  impeached 294 

cross-examination,  a  test  of  truth 277 

how  conducted 291 

re-examination 294 

Words,  importance  of  critical  knowledge  of 132,  168 

illustrated  by  reference  to  the  recent  reports 132,  168 

the  best  authors  for  the  study  of J.32 


